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CHAPTER  I 


INTRODUCTION  FOR  TEACHERS 


This  is  a  book  for  high  school  teachers  of  courses  in 
American  history  and  government.     It  includes  lessons  about 
the  U.S.  Constitution  that  fit  established  goals  and  curricu- 
lum patterns  of  American  secondary  schools.     The  lessons  are 
designed  to  supplement  treatments  of  the  Constitution  in  high 
school  American  history  and  government  textbooks. 


gurposgs-of-theLessons 

_The  aim  of  this  book  is  to  help  you,  the  teacher, 
strengthen  education  about  the  Constitution  in  your  American 
history  and  government  courses.     The  book  includes  original 
lessons,  which  are  connected  to  topics  in  standard  textbooks . 
However,  the  lessons  do  not  duplicate  textbook  content.  Fur- 
thermore,  tfxey°  are  not  presented  as  a  comprehensive  survey  of 
constitutional  history,  law  and  theory.     Rather they  ave 
designed  to? 

•  help  fill  important  gaps  in  textbook  coverage  of  con- 
stitutional topics , 

•  enrich  current  textbook  treatments  of  major  subjects, 

and  ...  • 

__  _         _  _       ✓      _     __  _____  _  _ 

•  enliven  the  curriculum  with  ideas  and.  information  that 
should  be  interesting  to  students  in  history  and  gov- 
ernment courses. 

Each  lesson  in  this  book  is  also  designed  to  help  stu- 
dents achieve  one  or  more  major  goals  that  represent  long- 
standing concerns  of  American  civic  educators.     These  goals 
are  to  help  students: 

1.  comprehend  more  fully  the  origins  of  our  Consti- 
tution; 

2.  know  the  purposes  of  the  Constitution  in  our 
political  system? 

3 .  i^c^sse  their  knowledge  of  main  constitutional 
principles  and  the  operation  of  these  principles 
in  our  society  and  government; 

4-.     understand  the  dynamics  of  formal  and  informal 
constitutional  change; 
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5.  understand  Supreme  Court  decisions  of  fundamental 
importance ;  ^ 

6.  analyze  constitutional  issues  of  the  past  and 
present; 

7.  use  knowledge  of  the  Constitution  to  interpret 
decisions  arid  actions  of  government  officials  and 
the  responses  of  citizens.  •-• 

These  goals  reflect  the  pervasive  influence _ of  the  Con- 
stitution in  American  political  life.     As  a  symbol,  the  Con- 
stitution is  an  unchanging  expression  of  the  unity,  continu- 
ity and  ideals  of  the  American  nation.     As  a_ practical. in- 
strument, the  Constitution  is  a  dynamic  legal  framework  for 
popular  government.     From  busing  students  to  setting  the 
limits  of  the  President 1 s  power ,  citizens  regularly  confront 
constitutional  issues  that  directly  affect  their  lives  and 
the -destiny  of  the  nation. 

*  __________ 

eitizens  who  do  not  understand  the  Constitution  cannot 
know  how  their  government  affects  them.     Of  course,  .knowledge 
of  the  eorfStitution  alone  is  not  sufficient  to  comprehend 
political  reality  in  the  United  States.     It  is,  however,  a 
necessary  condition  for  knowing  how  the  government  works.  In 
particular ,  knowing  main ideas  of  the  Constitution  enables 
citizens  to  understand  what  the  government  may  do  for  them, 
what  it  may  not  do  to  them,  and  what  they  may  do  to  sustain 
civil  liberties  and  the  rule  of  law. 


How  to  Teach  the  Lessons 

Eaeht  lesson  in  this  book  is  a  complete  instructional 
activity  designed  to  cover  particular  content  and/or  skills 
and  to  help  students  achieve  one  or  more  stated  objectives . 
Each  'lesson  consists  of  material  for  students  and  lesson- 
plans  and  notes  for  the  teacher.. 

Time  Required .     The  lessons  are  designed  tb_be  com- 
pleted in  one  or  two  class  meetings..     A  very  few  lessons 
might  take  as  long  as  three  or  four  class  meetings .  These 
few  lessons  have  more  dimensions  than  the  others .     Host  of 
these  longer  and  more  complex  lessons  can  be  finished  satis- 
factorily in  one  or  two  class  meetings  by  not  requiring  stu- 
dents to  complete  activities  provided  primarily  to  extend 
learning  beyond  the  objectives  of  the  lessons. 

Use  Alone  or  Together.     The  lessons  may  be  used  singly 
or  in  varying  combinations  throughout  a  course  in  American 
history  or  goverrment.     Thus ,  any  lessor!  can  be  used  without 
reference  to  other  lessons  in  the  book.     However ,  the  lessons 
are  designed  to  be  used  in  combination  with  standard  high 
school  textbooks  in  American  history  and  government. 
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Some-  lessons  can  be  linked  to  one  or _ two  'others  in  this 
book  to  form  a  set;.     For  example ,  Lesson  III-l  introduces  the 
meaning  cf  a  major  concept,'  federalism.     I*essoris  III-2  and 
Iii-3  require  students  to  use  the  concept  of  federalism  to 
interpret  episodes  aboiit  government.     The  lessons  in  such 
sets,  however ,  can  be  used  singly. 

Some  teachers  may  use  most  of  the  lessons  in  this  book. 
However ,  most  teachers .probably  will  select  a*  few  lessons  and 
sequence  them  to  meet  day-to-day  instructional  needs. 

Fit  with  Curriculum.     The  les.sons  are  designed  to  sup- 
plement textbook  material  on  the  Constitution.     Content  that 
is  treated  adequately  in-nost  standard  textbooks  is  not  used 
as  subject  matter  in  the  lessons.     For  example,  standard 
textbooks  include  ample  discussions  of  the  "Great  Compromise" 
at  the  Constitutional  Convention.     Thus,  there  is  no  lesson  ; 
in  this  bpQk  about  the  "Great  Compromise"  concerning  repre- 
sentation in  Congress.     By  contrast,  most-  textbooks  include 
little  or  nothing  about- decisions  at  the  Constitutional  Con- 
vention that  formed  the  office  of  President,.     ThusV  this  book  , 
includes  a  lesson   (II-7)  about  decisions  that  created  the 
office  of  President  at  the  Constitutional  Convention. 

The  *  lessons  are  designed  to  help  teachers  deal  more  ef- 
fectively with  topics  that  are  rooted  in  American  history  and 
J government  courses.     They  do  not  call  upon  you,  the  teacher,  ; 
to  depar-t  significantly  from  your  course  objectives  and  con- 
tent.    Rather,  lessons  are  organized  and  presented  to  help 
you  link  them  to  the  content  of  commonly  used  textbooks . 

Chapter  II-  includes  lessons  about  the  origins  and  pur- 
poses of  'the  U^S.  Constitution.     Chapter  III  consists  of  les- 
sons about  principles  of  government  in  the  Constitution. 
Chapter  IV  has  lessons  that  feature  formal  and  informal  means 
of  constitutional  change.     The  introductions  to  Chapters  II-IV 
describe  main  ideas  of  the  lessons  in  each  chapter. 

Chapter  V  consists  of  20  "digests"  of  landmark  Supreme 
Court  cases.     Worksheets  to  guide  students  in  their  use  of 
the  cases  are  included  with  each  digest.     Thus,  these  materi- 
als can  be  used  as  lessons .     However ,  they  also  can  be  used 
as  reference  materials,  because  they  are  convenient  sources 
of  information  and  ideas  that  can  supplement  classroom  lec- 
tures, discussions  or  student  research  activities.  Several 
of  ,the  lessons  in  Chapters  II-IV  might  also  be  used  as  refer- 
ence materials,  rather  than  as  lessons. 

i        An  "Appendix"  to  this  book  includes:  a  copy  of  the  U.S. 
Constitution.     It  may  be  used  as  a  source  of  information _ in 
conjunction  with  the  lessons  in  this  book^     However,  students 
in  high  school  history  and  government  courses  are  likely  to 
have  access  to  copies  of  the  Constitution  in  their  classrooms. 
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Each  of  the  American  history  and  government . textbooks  ih- 
'eludes  a  •  copy  of  the  Constitution;  in  iiiost  textbooks  annota- 
tions or  explanations  aire  presented  with  the  document.  Thus, 
it  seems  unlikely  that  teachers  will  need  to  duplicate  and. 
■  distribute  to  students  the  copy  of _  the  Constitution/  which 
appears  in  the  "Appendix"  of  this  book.     However ,  this  copy 
of  the",  Constitution  may  serve  you,  the  teacher,   as  a  conven-  ' 
iehtly  placed  reference  tool.     Thus,  it  may  assist  you  in 
your'  -use  of  the  lessons  in  this  book. 

The  "Appendix"  also  includes  a  series  of  notable  quota- 
tions that  offer  various  perspectives  and  insights .about  the 
.  Constitution.  \  These  quo.tes  can  be  used  to  spark  and  illumi- 
nate discussions  or  tc  exemplify  main  ideas  in  a  lecture. 
One  might  stimulate  a  discussion  by  writing  one  or  two  quotes 
on  the  chalkboard  and  asking  students  to  explain  and  appraise 
them.  ^ 

Format  of  Lessons.     The  lessons  are  organized  in  an 
easily  .followed P  practical  format.     Each  lesson . in  Chapters 
II-V  includes  materials  for  students   (white  pages)  and  lesson 

plans  for  teachers   (yellow  pages) .     Tt  is  expected  that  

teachers*  will  duplicate  and  distrib .     ;  copies  of  the  student 
materials  to  members  of  thexr  history  and/or  government 
classes.       '  1 

.  ;  Each  lesson  plan   (yellow  pages)   includes  a  description 

of  the  main  points  or  themes  of  the  lesson,  the  'instructional 
ohjectives_,  and  suggested  procedures  ;f 05  teaching  the  lesson. 

*  In  fddition,  there  are  suggestions  about  connections  of  each 
lesson  to^the  content  of  textbooks  in  American  history  and 

.-government^  _These  suggestions  provide  guidance  about  how. 

^eacg lesson  can  be  xised  to  supplement  the  content  of  standard 
textbooks.     Finally,  many  lesson  plans  include  annotated 
lists  of  books  and  films  which  are. related  to  the  main  points 
of  the  lessons .  j 

,  '  ,  Lessons  are  concluded  with  application  exercises  or 
activities .     Application  exercises  require  students  to  use 
ideas  and  information  presented  previously,  in  order  to  indi- 
cate achievement  of  lessen  objectives .     A  particular  lesson 
may  have-  some  exercises  that  are  quite  challenging  and  com- 
plex.    Some  teachers  may  wish  to  have  all  of  their  students ' 
complete  all  the  application  exercises  at  the  end  of  a  les- 
son .     However ,  other  teachers  may  not  want  to  spend  that  much 
time  on  a  given  lesson;   so  they  will  use,  the  application 
activities  selectively.     Another  alternative  is  to  assign 
easier  or  simpler  *  exercises  to  the  entire  class  and  to  assign 
more  challenging  or-  complex  activities  only  to  brighter  stu- 
dents.    Thus,  the  more  challenging  aqtivities  would  serve  to 
enrich  and  extend  the  learning  experiences  of  the  brighter 
student^* • 
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Steps  in  Teachrng*     Little  time  is  needed  to  prepare  to 
use  a  lesion.     To  teach  a,  lesson,  follow  these  steps. 


•  Read  the_ materials  for  students   (white  pages)  and  the 
lesson  plan  for  teachers   (yellow  pages) . 

•  Make  copies  of  the  student,  materials . 

•  Follow  the  teaching  suggestions  for  opening ,  develop- 
ing and  concluding  the  lesson. 

It  is  important  to  emphasize  that  the  lesson  plans  are 
presented  as  suggestions -,  not  as  prescriptions.     It  is  very 
likely  that  many  teachers  will  modify  or  adapt  the  lessons 
and  lesson  plans  Lo  make  them  moire  useful  in  a  particular 

situation.     Furthermore,  many  teachers  are  likely  to  alter  

lesson  plans  so-  that  they  conform  to  instructional  procedures 
or  strategies  with  which  the  teachers  are.  more  comfortable  or 
are  able  to  use  more  effectively  with  their  students. 


Main  Features  of— theu-Lessons 

'The  lessqns^In  this  book  reflect  sound  ideas  about  in- 
structional design.     Ideas  that  guided  the  development  of  the 
lessons  are  clear  organization,  active  learning,  use  of  con- 
crete examples  awad  instructional  variety. 

Clear  Organisation;     Each  lesson  includes  a  clear 
statement  of  purpose  (s) ,  well  organized  subject .matter  that 
pertains  to  purposes,  and  provision  for  meaningful  student 
use  of  subject  matter.     Effective  curriculum  materials  help 
teachers  and  learners  to  know  what,  they  are  expected  to  do, 
how  they  can  do  it,  and  when  they  have  done  it  correctly. 
Students  learn  better  from  lessons  that  are  organized  to  help 
them  recognize  the  purposes,  means  to  achieve  the  purposes, 
and  knowledge  of  successful  achievement . 

Each_lesson  ik  introduced  with  a  clear  statement  of 
purpose.     Students  are  guided  in  the  acquisition  and  use  of 
knowledge  and  skills  they  are  supposed  to  learn.     To  demon- 
strate achievement,  students  must  be  able  to  apply  or  use 
facts,  ideas,  or  skills  as  indicated  by  lesson  objectives. 
Thus,  each  lesson  includes  application  exercises,  which  are 
connected  to  the  purpose (s)  of  the  lesson.  : • 

Active  Learning.     The  lessons  encourage  active  learn- 
ing-- tEi"~IpinrrcirtI^  to  completion  of  various 
kinds  of  cognitive  tasks.     Active  learning  means  the  meaning- 
ful use  of  knowledge.     Lessons  in  this  book  are  designed  to 
require  organization  and  interpretation  of  information,  con- 
struction of  valid  generalizations ,  and  appraisal  of  ideas. 
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Concrete  Examples .     The  lessons  include  numerous  exam- 
ples to  illuminate  complex  constitutional  principles .  The 
lessons  dramatize  theoretical  content  by  showing  the  human 
side  of  constitutional  topics  through  the  use  of  concrete  and 
interesting  examples.     Whenever  it  is  feasible,  lessons  in- 
clude familiar  examples  to  make  abstractions  and  remote  in- 
formation more  meaningful. 

However,  those  who  learn  only  in  terms  of  immediate 
experience  are  likely. to  be  less  capable  than. those  with 
expanded  horizons.     Thus ,   the  lessons  expose  learners  to  new 
ideas  and  information  and  enable  them  to  generalize  from  fa- 
miliar and  tangible  events  to  situations  outside  their  immed- 
iate experience.     Good  curriculum  materials  help  learners 
increasingly  to  expand  the  range  of  experiences  and  events 
that  may  be  perceived  as  meaningful  to  them. 

Instructional  Variety.     A  variety  of  instructional 
strategies  and  techniques  ire  used  to  create  different  types 
of  lessons.     Curriculum  materials  should  not  require  students 
to  follow  a  single  routine  during  an  entire  course  of  study. 
Instructional  variety  can  promote  student  interest  and  moti- 
vation.    Furthermore ,  different  teaching  techniques  are  ap- 
propriate for  the .attainment  of  different  types  of  objectives. 
Different  types  of  learning  require  different  teaching  proce- 
dures .     Thus,   the  lessons  are  designed  to  make  an  appropriate 
fit  between  objectives  and  teaching  procedures .     Finally,  the 
ins  true  tional  variety  of  these  lessons  provides  teachers  with 
alternative  kinds  of  lessons.     The  possibility  of  satisfying 
a  wide  range  of  educational  needs  is  provided. 


How  to  Use  Decision  Trggs 


Several  lessons  in  this  book  involve  the  use  of  a 
Decision  Tree  t'o  analyze  historical  events  or  situations  i 
For  example,  Lesson  IV-3  has  student  s-jQe  a  Decision  Tree  to 
.  study  Jefferson's  decision  to  pur chaseflftojiisiana .     What  is  a 
Decision  Tree?  WL 

The  Decision  Tree  is  an  analytical  tool  that  helps  stu- 
dents study  the  decisions  of  9^hers  as  well  as  make  their  own 
decisions.     It  is  based  on  a  problem-solving  procedure  that* 
involves  mapping  the  likely  alternatives  and  consequences  of 
ah  occasion  for  decision^* 

 -  -       ___  *  -  ■-- 

*See,  for  example,  Howard  Raif f a,  Decision _ Analysis 
iReading/  Massachusetts:     Addi son-Wesley  Publishing  Company , 
1968J .     The  Decision.  Tree^  as  used  here„  was  developed  by 
-  Roger  LaRaus  and  Richard  Remy  as  part  of  the  work  of  the 
Mershon  Center  at  The  Ohio  State  University..    See  Roger  LaRaus 
and  Richard _C .  Remy,  Citizenship  Decision  Making;     Skill  Ac- 
tivities and  Materials   (Merilo  pirkj  Calif . ;     Addison-WeSley , 
Innovative  Publications  Division,  1978) . 
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Decision  Trees  may  be  used  by  students  of  history  or 
government  to  analyze  complex  issues  or  events     to  .  study  key 
decisions  in  history  and/or  to  sharpen  critical  thinking/in- 
formation acquisition  skills  through,  analysis  of  historical 
cases.  „ 

How  do  students  use  Decision  Trees?__  In  Lesson  II-6 
students  apply  a  Decision  Tree- to  Seorge  Washington's  deci- 
sion to  attend  or  stay. away  from  the  Constitutional  Conven- 
tion.    This  lesson  is  designed  to  introduce  students  tc  the 
Decision  Tree.     Reading  the  lesson   (whether  you ,   the  teacher , 
plan  to  teach  it  or  not)  will  help  you  understand  this  teach- 
ing strategy i 

The  Decision  Tree  on  the  following  page  is  from  Lesson 

II-6. 

Decision  Trees  graphically  show  the  four  key  elements 
of  decision-making.     As  students  fill  in  Decision  Trees,  they 
use  these  elements  to  analyze  historical  issues  and  decisions 
in  a  systematic  fashion.     These  elements  are  discussed  brief- 
ly below. 

1.  Confrontation  with  the  need  for  choice — an  occasion 
for  decision.     An  occasion  for  decision  is  a  prob- 
lem situation  where  the  solution  is  not  obvious. 
The  occasion  for  decision  is  the  'context  for  the 
decision  problem.     For  example,  Washington,  arr  ad- 
vocate of  a  strong  central  government,  was  invited 
to  attend  the  Constitutional  Convention;     To  go  to 
the  Contention  involved  serious  political  risks. 
Furthermore,  Washington  felt  pressured  to  stay  home 
to  deal  with  "serious  personal  problems •  However, 
he  wanted  to  be  part  of  any  moves  to  change  the 
government  of  the  United  States. 

2.  Determination  of  important  values  or  goals  affect- 
ing the  decision.     One  goal  for  Washington  was  to 
deal  with  his,  problems  at  home.     Another  goal,  how- 
ever, was  to  strengthen  the  government  of  the 
United  States  of  America. 

3.  Identification  of  alternatives .     Alternatives  in 
this  situation  were  to  attend  the  Convention  or  to 
stay  at  home. 

4.  Predicting  the  positive  and  negative  Consequences 
of  alternatives  in  terms  of  stated  goals  or  values. 
Washington  considered  likely  consequences  of  his 
choices.     For  example,  to  attend  the  Convention 
could  lead  him  to  neglect  family  problems.  Missing 
the  Convention  would  forfeit  his  opportunity  to 
help  improve  the  government .     However ,  staying  at 
home  would  avoid  any  political  risks,  if  the  Con- 
vention failed. 
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11  Climbing "  the  Decision  Tree.     Once  they  have  studied 
the  occasion  f  or  decision students  may  begin  work  on  the  re- 
mainder of  the  Decision  Tree  at  any  points     There  is  no  one 
"correct"  or  "right"  place  to  start  oh  a  Decision  Tree., 
Sometimes  students  may  start  at  the  bottom  with  alternatives 
and  work  up.     With  other  problems  it  may  be  more  natural  or 
appropriate  to  begin  by  considering  the  values  or  goals,  in  a 
problem  and  work  down.     The. students 1  perception  of  the  goals 
involved  in  a  decision  or  the  alternatives  available  may 
change  as  they  work  their  way  through  the  Decision  Tree. 

Using  Facts  and  Values .     When  using  a  Decision  Tree, 
students  learn  that  both  facts  and  values  are  involved  in 
decision-making.     Pacts  are  involved  when  decision-makers 
identify  and  consider  alternatives  and  their  likely  conse- 
quences.    Should  Washington  attend  the  Constitutional  Conven- 
tion?, In  part  his  decision  involved  assessing  facts?  Who 
called  the  Convention?    Did  other  leaders  plan  to  attend? 
Did  Congress  approve  of  the  meeting? 

Values  and  value  judgments  are  also  a  critical  part  of 
thoughtful  decision-making.     Decision-makers  express value 
judgments  when  labeling  consequences  as  negative  or  positive. 
While  establishing  goals;   the  decision-maker  is  engaged  in 
thinking  „ about  values  and  in  ethical  reasoning.     Such  think- 
ing involves  asking,   "What  is  important,  what  do  I  want,  and 
what  is  right  or  wrong  in  this  situation?" 


B5ing-Fiims-tQ-Teach-&bo 

Several  films  are  recommended  for  use  with  various  les- 
sons in  this  book ;     Annotated  listings  of  these  films  are 
*"~pi?,psehted  at  the  end  of  several  lesson  plans •      .  > 

Films  can  be  a  very  effective  supplement  to  instruction 
about  the  Constitution;     This  section  answers  these  questions 

(13  Why  use  films  in  teaching  about  the  Constitution? 
12}  What  criteria  should  be  used  to  select  films? 
(3)   What  are  sources  of  films  oh  the  Constitution? 

•  _  _  '_  -  ■  ^ 

Why  Use  Films?     Film  has  important  values  that  should 
be  kept  in  mind  when  deciding  upon  the  best  way  to  meet 
teachingr  goals .     Film  compels  attention-— it  takes  a  special 
effort  not  to  look  at  a  film.     Film  can  heighten  reality 
through  the  manipulation  of  time,   space  and  objects.  Film 
can  expo se_ students  to  other  places,  the  past,  and  even  "the 
future. "     It  can  build  a  common  denominator  of  experience 
among  its  viewers.     Film  can  influence  attitudes- — thougii  not 
necessarily  in  predictable  ways!     Through  realistic  photogra- 
phy ,  animation ,  sound ,  color  and  motion,  film  can  promote  an 
understanding  of  abstract  relationships.     And  film  can  offer 
a  satisfying  aesthetic  experience. 
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The  following  values  may  also  be  found  In  films  about 
the  Constitution. 

_        '   T        

•  The  Constitution  is  a  document  that  embodies  abstract 
concepts.     There  are  films  that  clarify  these  concepts 
with  a  variety  of  concrete  illustrations.. 

•  The^ "birth"  of  the  Cons Btution  occurred  over  a  period 
of  time^  and  it  has  grown  and  developed  over  the  last 
two  centuries.     Film  can  trace  this  flow  of  time  and 
highlight  key  events  In  a  way  that  maintains  historical 
continuity i 

•  The  Constitution  affects  both  the  nation  as  a  c whole  and 
individual  citizens.     Film  using  dramatic  and  documen- 
tary, techniques  can  present  both  the  broad  and  the  per- 
sonal aspects  of  constitutional  issues,  and  demonstrate 
the. application  of  constitutional  principles  in  the 
daily  workings  of  the  nation  and  in  the  lives  of 
citizens . 

\ 

•  The  study  of  history  and  government ,  while  filled  with 
abstract  concepts  and  complex  structures ,  involves 
peoples.     Film  can  bring  these  "real  people"  into  the 

,  classroom  to  tell  their  own  stories  of  their  involve- 
ment in  constitutional  history  and  the  effect  of  gov- 
ernmental structures  on  their  lives .  \ 


•    While  it  is  difficult  to  weave  together  in  a  textbook 
or  other  printed  material  a  variety  of  themes,  issues, 
and  concepts,  this  can  be  done  within  a  film,  thus  dis- 
playing the  true  complexi ty  of  society,  government  and 
politics. 


Of  course,  knowing  what  films  can_do  is  not  the  same  as 
deciding  if  and^wfaen-touse  thenu     There  are  several  ways  to 
use  films  to  complement  the  lessons  In  this  book.     If  you 
want  to  lead  your  students  Into  a  hew  topic,  to  focus  their  : 
attention  oh  hew  learning  objectives,   to  interest  them  in 
certain  subject  matter,  to  raise  questions,  or  to  get  them  to 
speculate  about  events  and  trends,  you  may  want  to  use  film 
as  a  "springboard"  into  other  lessons. 

If  you  want  to  obtain  an  informal  assessment  of  what 
your. students  know  by  having  them  respond  to  a  new  situation 
similar  to  others  they  have  already  encountered,  you  may  want  f 
to  use  film  in  its  "application"  function. 

If  you  want  to  provide  your  students  with  an  in-depth 
look  at  a  topic,  helping  them  to  gain  more  extensive  knowl- 
edge and  developing  their  skills  in  comprehending,  interpret- 
ing and  appraising  knowledge ,  you  may  want  to  use  film  as  an 
integral,  part  of  a  larger  unit  of  content. 
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The  Limitations  of  Films ;     As  with  any  other  teaching 
topi  or  methods  there  are,  some  cautions  to  be  observed  with 
film  use.     Probably  the  most  obvious— and  important — is  don't 
use  'film. if _ another  medium  is  more  effective^     When  students 
must  assimilate  much  information,  including  facts  about 
places^  dates,  names,  etc.,  film  is  hot  likely  to  be  either- 
efficient  _or  effective.     A  film  that  attempts  to  cover  large 
amounts  qf  information  on  historical  topics  will  usually  be 
both  boring  and  overwhelming ,  even  though  it  "covers"  the 
desired  content. 

;         ..  \ 

Although  contemporary  students  are  generally  considered 
to  be  media  veterans,  film  techniques  can  create  confusion,  . 
especially  in  matters  related  to  time  and.  causality.  .For 
example,  a  film  that  telescopes  decades  or  even  centuries  of 
time  may  leave  students  insensitive  to  the  gradual  evolution 
of  ideas,  and  reinforce  a  sense  of  instant  decision-making  or 
occurrence  on-the-spot;  or,  when  one  eyent  immediately  fol- 
lows another  in  a  film,7_  there  may  be  an  incorrect  or  simplis- 
tic cause-and-eff ect  relationship  set  up  in  students'  minds. 

    _  ■  _    _  V> 

Occasionally,  films  Will  contain  misinformation  or  out- 
dated information.     Sometimes,  more  recent  scholarship  turns 
up  new  facts  or . leads  to  different  interpretations  of  events. 
Such  films  may  not  be  invalidated,  but  if  used  they  must  be 
corrected  or  reinterpreted  by  the  teacher  or  through  the  use 
of  other  supplementary  materials. 

It  almost  goes  without  saying  that  when  films  contain 
new  concepts  or  terms,  students  may  need  additional  support 
in  assimilating  these  ideas.     Or  if  concepts  emphasized  in  a 
film  are  of  minor  consequence  in  your  curriculum,  you  will 
need  to  decide  if  the  value  of  the  film  is  great  enough  to 
outweigh  any  possible  student_confusion^_^YouA  the  teacher, 
may  need  to  place  that  concept  in  its  proper  relation  to  your 
classroom  objectives  before  the  film  can  be  used. 

Six  Criteria  for  Film  Selection.     If  you  h^ve  decided 
to  use  film,   there  is  only  one  way  to  determine  if  a  particu- 
lar film  is  what  you  want:     a  preview.     Here  are  six  criteria 
for  judging  films  you  preview. 

1.     Appropriateness  of  Content  Coverage .     This  may  be 
determined  in  a_  number *of  ways".     You  may  be  looking  for 
a  film  that  deals  solely  with  one  topic  or  concept.  In 
that  case,  your  preview  assessment  of  a  film's  content 
coverage  should  be  relatively  simple:     either  the  film 
covers  a  sufficient  kind  and  amount  of  information  on 
the  topic  you  want,  or  it  doesn't. 

 However,  there  is  another  way  to  approach  film 

previewing.     Either  on  your  own  or  with  other  teachers 
with  similar  subject  area  responsibilities,  you  may 
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wish. to  preview  a  larger  selection  of _fi 1ms ,  noting  the 
various  content  .emphases  within,  each  _filiri  and  assessing 
its  potential  for  use  in  several  different  topical 
areas.     Chapter  headings  II  through  V  off er  one  way  to 
identify  each  film's  content  and  the  extent  of_its_ em- 
phasis on  each  chapter  topic.     For  example,  a  film's 
major  focus  may  be  on  one  or  more  main  principles, of 
the  Constitution  (Chapter  III) while  it  also  deals 
significantly  with  several  landmark  cases  of  the  Su- 
preme Court   (Chapter  V)  .     In  such  an  example,  there  are 
at  least  two  possible  uses  for  the  film,  and  you* can 
determine  if  either  of  them  is  compatible  with  your  *  <- 
curriculum. 

2 .  Accuracy  and  Quantity  of  Content  Coverage.  Films 
are  made  by  people  who,  like  all  of  us,  are  not  infal- 
lible.    Some  films  are  weil--researcJied;  some  are  not. 
Some  can  become  outdated.     You  will_ need  to  judge  if  - 
misinformation  and  misinterpretation  exist  and  how  im- 
portant such  errors  are  likely  to  be  in  comparison  to 
the  film's  overall  valuer     Also,   some  films^  though 
accurate,  pack  too  much  or  not  enough  information  into 
their  footage.     If  you  want  to  use  film  as  a  "•spring- 
board," for  example ,  you  may  want  to  be  light  on  the 
informational  load  and  heavy  on  the  interest-arousing 
emotional  aspects  of  a  topic . 

3.  Quality  arid  Appropriateness  of  Instructional 
Methodology .     Does  the_  film  rely  on  subject-matter  ex- 
perts on  camera  to" tell  the  story  of  the  politicking 
backstage  at  the  Constitutional  Convention,  orr  does  it 
use  a  draihatic  format?    Does  the  film  invite  students 
to  respond  to  open-ended  dilemmas  within  it,  or  are 
answers  pat  and  solutions  provided?     Knowing  what  yotr^ 
want  your  students  to  derive  "from  the  film  and  seeing 
if  the  film1 s  instructional  approach  complements  your 
objectives  and  your  own  teaching  style  will  help  you 
assess  the  film1  s  value .  9 

4 .  Ability  to  Capture  and  Hold  Student  Attention.  How 
interesting  is  the  film?     Is  it  a  "talking  head?"  is 
it  a  documentary  with  footage  f rom  the  time  being  stud- 
ied?    (Does  it  contain  dramatic  vignettes  interspersed 
with ■ narrative  continuity?)     Are  there  .emotional  as- 
pects, or  is  it  heavily  cognitive? 

5 .  Appropriateness  for  Grade  Lev^i  <jnd_£tehddi  Curricu- 
lum*    There  are  many  films  that  have  been  produced  for 
college-level  history  and  government  courses,  and 
though  their  content  coverage  may  be  rights  their  lin- 
guistic level  or  concept  density  may  be  wrong  for  your 
students.  . 
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6.     Technical  Quality  of  Sound  arid  Visual  Aspects.  Is 
the  speech  of  the  narrator  or  actors  clear?     Is  the 
film  itself  filled  with  splices,  cue  marks,  scratches? 
Are  there  missing  segments  that  contain  key  concepts  or 
actions?    _Is  the  film  so  old  that  its  production  style 
detracts  from  its  content? 

Assessing  films  on  these  six  criteria  will  aid  you  in 
making  choices  among  films  available  to  you.     But  what  is 
available  to  you?   

Source  of  Films.     'There  exist  literally  hundreds  of 
educational  films  relating  to  the  U.S.  Constitution.     To  get 
an  idea  of  the  total,  array  of  what  exists,  consult  two  major 
references  that  can  be  found  in  the  reference  section  of  most 
public  or  university  libraries.     The  first  reference  is  the 
Index-  to  16mm  Educational  Films ,  published  annually  by  -  the 
National  Information  Center  for  Educational  Media   (NICEM)  at 
the  University  of  Southern  California.     The  NIC EM  Index  lists 
all  'known  materials,  without  consideration  of  availability. 
Some  of  their  listings  may  no  longer  be  in  print  or  may  have 
been  replaced  by  newer  editions.     if  you  use  the  NICEM  Index, 
look  under  these  headings: 

/ 

Civics  and  Political  Systems 
Constitution  -  U.S. 
Constitutional  History  ' 
Cons ti tutional  Law 
Constitution 
Democracy 
Federal  Government 

U.S.  History 

Constitutional  History 
Documents 

Under  these  headihgjf  you  will  find  film  titles.  Anno- 
tations of  these  titles  may  be  found  in another  section  of 
the Index.     The  annotation  will  tell  you  the  film's  length  in 
minutes,  whether  it  is  color  or  black  and  white,  the  film's 
contents,  whether  the  film  is  part  of  a  series,  the  suggested 
grade  level  audience,   the  film's  producer  and  distributor, 
and  its  year  of  release  in  the  United  States. 

The  second  major  reference  is  the  gducationai-Film 
Locator  (EFL) ,  published  by  Bowker.     The  BFL  lists  all  films 
sheid  in  educational  libraries  throughout  the  country.  To 
fijid  films  on  the  Constitution,  loolc.  under  U.S.  eonstitutuion; 
U .SV Government;  U.S.  History:     Revolution,  1783-1860   (etc.) ; 
and  Government.     The  subject  categories  contain  film  titles 
which  arq^ annotated  in  another  section  of  the  catalog  with 
the  same  kind  of  information  as  in  the  NICEM  Index. 
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Whichever  reference  you  use,  you  will  be  able  to  locate 
the  distributor  of  films  that  Interest  you,   LThe  distributor £ 
and  their  mailing  addresses  are  found  in  a  separate  section 
of  both  references,   Jfou  or  your  school  librarian  or  media 
specialist  can  then  obtain  information  on  a  distributor^ s 
rental  or  sales  policy.     Most  film  rentals  through  university 
film  library  services  are  inexpensive.    There  are  dozens  of 
such  university  film  libraries  around  the  country^  and  their, 
holdings  are  of ten  similar ,  so  you  should  be  able  to  obtain 
the  films  you  want  if  you  allow  enough  time  for  locating 
them,  ordering  them,  and  haying  them  sent  to  you.  Your 
school  library  may  already  have  the  catalogs  of  some  of  these 
film  centers.     If  not;  you  may  want^to  h^ye  the  library  get 
on  the  mailing  list  for  several  centers  nearest  you. 

Some  films  in  the  reference  are  available  only  through 
commercial  educational  materials  distributors.     While  these 
may  cost  more  to  rent,  it  may  be  possible, to  preview  the 
films  at  less  than  full  rental.     Often  these  films  are.  more 
up  to  date  and  have  better  production  qualities  than  the  ma- 
jority of.  films  available  through  university  film  libraries, 
so  your  chances  of  finding  a  good  f  ilm  may  be  increased  by 
going  through  the  commercial  sources. 

To  find  out, about  new  film  releases/  you  may  want  to 
have  your  school  librarian  or  media  specialist  ensure  that 
your  school  receives  announcements  and  catalogs  from  major 
educational  film  distributors.     You  may  also  want  to  consult 
periodicals  for  reviews  of  new  materials.     Two  such  publica- 
tions are  Curriculum  Review,  published  five  times  a  year  by 
the  Curriculum  Advisory  Service,  ajacUMedia  &  Methods,  pub- 
lished  nine,  times  a  year  by  the  Amejican  Society  of  Educators 
Curriculum  Review  covers  not  only  new  audiovisual  media, 
(films,  films trips,  etc. )  but  print  packages  in  all  major 
curriculum  areas.     Medians  ^Methods  deals  not  only  with  film  * 
but  other  media  as  well.  .  Its  film  coverage  includes  both 
educational  films  and  commercial  films  that  are  recommended 
for  school  use.'    Both  publications  describe  and  evaluate  new 
materials. 

Several  films  were  selected  to  complement  lessons  in 
Chapters  II  through  V  of  the  Sourcebook ._  Annotated  listings 
of  these  films  are  presented  in  many  of  the  lesson  plans  in 
this  book.     Most  of  these  films  were  reviewed  and  rated  by  a 
panel  of  social  studies  educators  in  a  study  conducted  at  the 
Agency  for  Instructional  Television.*    The  remainder  of  the 
films  were  chosen  for  listing  in  this  book  based  on  the "anno- 
tations found  in  the  EFL  and  the  NICEM  Index*     Such  films 
were  usually  part  of  a  series  containing  films  rated  highly 

  *See;     AS^halygis-  of  Films  6S  the  U.S.  Consti4^tion, 

Research*  Report  Number  $5.     Agency  for  Instructional  Televi- 
sion  (AIT) ,  Blooming ton,  Indiana ,  September-  1981. 
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by  the  reviewers  in  the  AIT  study.-     While  all  these  films  fit 
the  general  categories  suggested. by  the  chapter  headings  In 
this  book,  you  will  need  to, preview  them  to  be  sure  they  fit 
your  particular  curriculum  and  instructional  objectives. 

Unless  otherwise  noted,  all  the  titles  are  16mm  color 
sound  films.     All  have  running  times  of  approximately  thirty 
minutes  or  less  to  allow  you  lead-in,  viewing  and  follow-up 
time  in  one  class  period'. 

Films  listed  in  various  lesson. plans  of  this  book  are 
not  the  only, good  films  available  about  the  Constitution; 
These  items  are  a  starting  place— there  are  many  more  films 
from  which  to  choose.     The  items  listed  here  are  intended  : 
specifically  for  instructional  use.     The  listings  do  not  in-  " 
elude  films  produced  for  the  commercial  market  that  you  can 
-s  ee^  in  theater  s  or  on  '"television  f  ho  we  ver  V "  "sue  K'"  £  i~lms can ~  E  e  "~" 
another  source  of  material  to  support  your  teaching,  depend- 
ing upon  your  -instructional  goals. 

A  Brief  List  of  Recommended  Books  for  Teachers 

_  The  books  listed  in  the  lesson  plans  pertain^  to  par- 
ticular themes  or  points.  Following  are  a  few  books^fchat 

might  serve  teachers  as  general  references  or  sources  oi± 
stimulation  as  they  plan  and  carry  out.  lessons  about  the^ 
Constitution.  v 

:  '  *  -       '  : 

Bowen,  Catherine  D.     Miracle  at  Philadelphia  (Boston:  Little, 
Brown  and  Company,   1966) . 

This  is  the  dramatic  story  of  the  Constitutional  Con- 
vention, May  to  September  of  1787.     The  clashes ,  compromises 
and  achievements  of  the~  convention  are  presented  vividly  and 
memorably.     This  book  can  be  read  easily  by  most  high  schovol 
students. 


Burns,  James  MacGregor .  The  Vineyard  of  Liberty  (New  Yo^k:  * 
-  Alfred  A.  Knopf,  1982). 

 This  is  the  story  of  the  origins  and  shaping  of  the 

American  Republic,  from  the  Constitutional  Convention  to  the 
Civil  War. 


Farrand,  Max.     The  Framing  of  -the  Constitutxdn-o£-the-Uni^ted 
States   (New  Haven:     Yale  University.  Press,  1918)  . 

This  is. the  classic  narrative  of  the  day-to-day  events 
at  the  Constitutional  Convention. 
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Garraty*  John  A.,  editor.  Quarrels  That  .Have  Shaped-the 
Constitution  (New  York:  Harper  &  Row,  Publishers , 
19.64)  . 

Notable  historians  discuss  sixteen  landmark  cases  of 
the  Supreme  Court.     Each  of  the  sixteen  chapters  is  a  very 
readable  story  of  one  significant  case,  its^  origins,  issues 
and  constitutional  significance. 


Hamilton,  Alexander,  James  Madison  and  John  Jay.     The  Feder- 
alist Papers,  Roy  P.  Fairfield,  editor  (Baltimore: 
The  Johns  Hopkins  University  Press,  1981) ; 

;  This  is  one  of  several  readily  available,  and  inexpen- 
sive paperback ^editions  of  this  classic  work  on  the  princi- 
ples- of—  constitutional-government- in  the.  United  ..States ..  


Kelly,  Alfred  H. ,  and  Winfred  A.  Harbison.     The  American  Con- 
stitution:    its  Origin  and  Development ,   5th  edition 
(New  York:     W.  W.  Norton  &  Company,  1976) . 


This  is  the  leading  college  textbook  in  constitutional, 
history. 

Lockard,  Duane ,  and  Walter ,F .  Murphy.     Basic  Cases  in  Consti- 
tutional Law  (New  York:     Macmillan  Publishing  Company, 
1980) . 

Analyses  of  several  landmark  decisions  of  the  United 
States  Supreme  Court. 

Morris r_  Richard  B.     Great  Presidential-Decisions   (New  York: 
Harper  &  Row,  Publishers,  1973) . 

The  author  discusses  critical  presidential  decisions , 
which  have  changed  the  course  of  American  history.  State 
papers,  in  which  the  decisions  were  announced  and/or  defended 
are  included . 

* 

Morris,  Ricft&rd  B.     Seven  Who  Shapjd'  Our  Destiny   (New  York: 
Harper  &  Row,  Publishers,  1973) . 

This  is  a  volume  of  vivid  profiles  of  seven  Founding 
Fathers:     Franklin ,  Wa shington ,  Adams,  Jefferson,  Jay,  Hamil- 
ton, and  Madison.     The  influence  of  these  men  on  the  founding 
of  the  United  States  is  the  main  theme  of  this  book. 
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Morris,  Richard  B. ,  edi tor .     Encyclopedia  of  American  History, 
6th  edition   (New  York:     Harper  &  Row,  Publishers,  Inc., 
1982)  .- 

The  basic  facts  of  American  history  are  condensed  in 
this  volume.     It  is  a  valuable  resource  for  teachers  and 
students. 


Peltason,  Jack  W.     C orwin  and - Pe Ita^On^s  Anders tanding  the 
;       Constitution,   8th  edition  (New  York:     Holt,  Rin^hart 
and  Winston,  1979). 

^This  is  a  classic  account  of  American  cdnstitutional 
principles.     It  is  used  widely  in  college ; courses  on  the 
Constitution. 


Smith,  Page.     The  Constitution;     A  Documentary  and  Narrative 
History  (New  York:     William  Morrow  and  Company,  Inc., 
1980) . 

This  is  the  dramatic  story  of  the  origins  and  develop- 
ment of  the  Constitution.    ^The  Constitution  is  presented  as 
a  "living  document"  that  has  profoundly  affectea  American 
life. 


Storing,  Herbert  J.     What  the  Anti-Federalists  Were  For 
-       (Chicago:     The  University  of  Chicago  Press,  1981). 

_-  This  is  a  concise  account  of  the  political  ideas  of  the 

opponents  of  the  Constitution. 


Wood, ,  Gordon  S.  The- Great ion-o£ - the-^Ai&er lean  Republic ,  1776- 
1787  (Chapel  Hill:  University  of  North  Carolina  Press, 
1969")  . 

This  is  a  comprehensive  analysis  of  the  political  ideas  * 
that  shaped  the  Federal  Republic,  from  the  War  for  Indepen- 
dence to  the  Constitutional ' Convention. 
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CHAPTER  II  .  t        •      '  ■ 

ORIGINS  AND  PURPOSES  OF  T.HE  CONSTITUTION 

'      '       .      \  '  " 

Overview  for  Teachers  ^ 

 '  ____     ___    i      ■  _ 

This  chapter  includes  12  lessons,  which  treat  the  con- 
cept of ^constitution — its  origins  and  purposes  in  American,/ 
civilization.     The  meaning  of  constitutional  government  is 
emphasized  and  constitutional  law  is  distinguished  from  other 
kinds  of  laws  and  rules. 

Main  ideas-  of  the  state  constitutions  written  during  . 
the  War  for  Independence  are  treated,  as. are  the.Articles  of 
Confederation.-  Various  opinions  abotut  the  Articles  of  Con- 
federation 'c^a  presented  in  excerpts  from  primary  sources  of 
the  years  from  1783-1787. 

*     _    _   ___  _  _  p  '   

-These  lessons  also  deal  with  certain  aspects  of ^ the 
Constitutional  Convention  and  the  -subsequent  contest  over 
.ratification.    'Finally,  ideas  of  proponents  and  opponents  of 
the  Constitution  of  1787  are  included. 

Given- the  mission  of  this  project,  the  events  of  Ameri- 
can constitutional  history  during  the-  17  8  0's^  are  -not  ^  treated 
comprehensively  in  this  book.     Rather,  lessons  "in  this  book 
may  be  used  to  supplement  treatments  of  this  period  in  high 
school  American  hi s tory.  and  government  textbooks.     Thus  sub- 
jects ^€hat  are  discussed  amply  in  the  textbooks  are  not 
treated  in  this  .group  of  lessons."'   Fur thernpre^  topics  that 
do  not  fit  standard  curriculum  guides  and  textbooks  are  not 
included'  in* this  book.     The  lessons  in  this  book  are  to  be 
linked  to  the  curriculum  to  enhance  it.     It  is  assigned  that 
the  chronological  presentations  of  events  in  the  textbooks 
proyide  an  appropriate  historical  context  in  which  to  fit 
these  lessons. 


List  of  Lessons-in^ Chapter -XI 
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II- 

3. 

State  Constitutions,  1776-1780  . 
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The  Articles  of,  Confederation r (First  Constitution  of 
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II- 
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Opinions  About  Government  Under  the  Articles  of 
Confederation,  1783-1787 
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II-  6.     Washington's  Decision  to  Attend  the  constitutional 
Convention 

II-  7.     Decisions'  About  the  Presidency  at  the  Constitutional 
Convention ,  1787  ^ 

II-  8.     Decisions  About  the  Constitution  at  the  Massachusetts 
Convention,  1788 

II-  9.     Decisions  About  the  Bill  of  Rights,   1787-1791  / 

11-10.     Ideas  from  the  Federalist  Papers^ 

11-11.     Ideas  from  Papers  of  the  Anti-Federalists 

11-12.     Timetable  of  Main  Events  in  the  Making  of  the 
Constitution,  1781-1791 
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II— 1.      WHAT  IS  A  CONSTITUTION? 


Only  seven  of  the  nations  in  the  world  do  not  have  a 
written  constitution.     Constitutions  are  found  in  rich  coun- 
tries and  poor  countries,   large  countries  and  small  countries, 
old  nations  and  new  ones.     In  the  United  States  we  have  one 
^national  constitution  and  50  state  constitutions. 

Nearly  all  constitutions  are  written,,  as  the  Constitu- 
tion of  the  United  States  of  America  is.     A  few  countries, 
the  United  Kingdom  of  Great  Britain,   Israel  and  New  Zealand, 
have  unwritten  constitutions.     The  constitution  in  such  coun- 
tries consists  of  legislative  acts,  court  decisions  and  cus- 
toms never  put  together  in  one  document.     These  customs,  de- 
cisions and  laws  are  thought  of  as  a  constitution,  even 
though  they  are  not  all  written  in  one  document. 

The  United  States  Constitution — written  in  1787 — is  by 
far  the  world's  oldest.     Many  of  the  constitutions  in  opera- 
tion today  have  been  written  since  19  60.     In  the  modern  world, 
constitution-making  has  been  a  continuing  and  important 
activity . 

What  is  a  constitution? 


A  constitution  is    (1)   the  supreme  law  of  a  land;    (2)  a 
framework  for  government;    (3)   a .legitimate,  way  to  grant  and 
limit  the  power  of  government  officials. 


The-Consti  tution-Is-  t he-Supreme  -  Law 

A  constitution  is  the  supreme  or  highest  law  of  the 
land.     For  example,   therer  is  no  law  within  the  United  States 
of  America  that  is  higher  than  the  Constitution  of  the  United 
States.     This  principle  is  stated  in  Article  VI  of  the  U.S. 
Constitution:     "The  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  Pursuance  thereof ...  shall  be 
the  Supreme  Law  of  the  Land." 

All  laws,  passed  either  by  the  Congress  in  Washington 
or  by  state  legislatures*  must  conform  to  the  Supreme  Law — 
the  Constitution.     Alexander  Hamilton  explained  in  The  Feder- 
al ist   (#78):     "No  legislative  act  contrary  to  the  Constitu- 
tion,   therefore,  can  be  valid."  * 
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Read  the  following  items.     Are  they  examples  of  the 
Constitution  as  the  supreme  law  of  the  land?  Explain. 

1 .  The  Cdhstitutibn  of  the  state  of -Indiana 
includes  no  statements  that  contradict  the 
Constitution  of  the  United  States. 

2.  The  legislature  of  the  state  of  Ohio  passed 
a  law  that  conflicted  with  the  First  Amend- 
ment to  the  U.S.   Constitution.     In  a  court 
case  involving  this  law,  a  federal   judge  de- 
dared  the  law  to'  be  unconstitutional  (null 
and  void). 


A  Constitution  Is  a  Framework  £  or  ^Government 

Most  national  constitutions  are  general  plans  of  gov- 
ernment.    They  establish  a  general  f ramewc::k  for  organizing 
and  operating  a  government.     They  are  not  detailed  blueprints 
for  running  government  on  a  day-to-day  basis.     The  United 
States  Constitution,   for  example,   is  only  7,500  words  long. 
It  does  not. attempt  to  spell  out  every  detail  of  how  to  run 
our  national  government.   .Details  that  fit  the  general  frame- 
work are  supplied  by  people  who  run  the  government. 

President  Woodrow  Wilson  noted  that  the  U.S. -Constitu- 
tion only  outlined  the  organization  andL  operation  of  the 
government.     "Here  the  Constitution's  work  of  organization 
ends,"  he  said,   "and  the  fact  it  attempts  nothing  more  is 
its  chief  strength. " 

 Wilson  said  that  to  include  too  many  details  in  the 

Constitution 

-  .  .  would.be  to  lose  elasticity  and  adaptability.  The 
growth  of  the  nation  and  the  consequent  development  of 
the  governmental  system  would  snap  asunder  a  constitution 
which  could  not  adapt  itself  to  the  measure  of  the  new 
conditions  of  our  advancing  society.     If  it  could  not 
stretch  i tself  to  the  measure  of  the  times,  it  must  be 
thrown  off  and  left  behind,  as  a  by-gone  device;  and 
there  can  be  no  question  that  our  Constitution  has  proved 
lasting  because  of  its  simplicity.     It  is  a  cornerstone, 
and  not  a  complete  building;  or,  rather,  to  return  to  ;the 
bid  figure,  it  is  a  root,  not  a  perfect  vine. 

As  a;  general  framework  for:  government,   the  Constitution 
must  be  interpreted  as  it  is  applied  to  specific  cases .  For 
example,   the  4th  Amendment  to  our  Constitution  protects  peo- 
ple    against  "unreasonable  searches  and  seizures"  by  police 
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or  other  government  officials. But  what  does  "unreasonable 
searches  and  seizures11  mean?    The  automobile  did  not  exist 
in  1787  whan  the  Constitution  was  written.     Does  the  4th 
Amendment  allow  the  police  to  stop  you  and  search  your  car? 

The  Supreme  Court  often  decides  such  questions  in  our 
country.     Decisions  of  "the  Supreme  Court  help  to.  fit  the' 
Constitution  to,,  changing  times  and  circumstances.  Because 
the  meaning  of  our  Constitution  is  constantly  being  adapted 
to  fit  bar  situation,  we  call  it  a  "living  Constitution." 

Decisions  by  judges,    who     interpret  and  apply  the 
Constitution  to  specific  cases,   are  means  for  supplying  de- 
tails needed  to  fill  out  the  'general  framework  of  .government 
established  by  the  Constitution.     These  judicial  decisions 
are  constitutional  law.  : 

Constitutional  law  is  established  by  judicial  interpre- 
tation of  the  meaning  of  general  phrases  in  a  constitution, 
such  as  "due  process  of  law"  or  "interstate  commerce. "  In 
the  United  States,   the  Supreme  Court  plays  a  big  role  in 
leveioping  constitutional,  law.     In  1982,   for  instance,  the 
Court  decided  that  the  4th  Amendment  ban  against  "unreason- 
able search  and  seizure"  allowed,  police  to  search  the  con- 
tents of  a  car  without  a  search  warrant. 

Statutes  are  another  type  of  law  that  fill  out  the_ de- 
tails of  a  general  framework  for  government.     Statutory  laws 
are  passed  by  legislatures.     Congress  and  our  50  state  legis- 
latures pass  thousands  of  such  laws  each  year.     In  our  sys- 
tem,  federal  and  state  laws  must  not  conflict  with  :-the  writ- 
ten words  of  the  Constitution  or  their  meaning  as  interpreted 
by  the  courts.     The  Constitution  and  the^judiciai  decisions 
that  interpret  and  apply  it   (constitutional  law)   are  supreme. 


1.     Franklin  Roosevel t ,   32nd  President  of  the 
United  States  said: 

Our  Constitution  is  so  simple  and  practical 
that  it  is_  possible  always  to  meet  extraordinary 
•    needs  "by  changes  in  emphasis  and  arrangement  with- 
out loss  of  essential  form. 

— First  Inaugural  Address 
March  k,  1933 

a.  Is  President  Roosevelt1?  statement  an 
example  of  the  Constitution  as  a  general 
framework  for  government?  Explain. 

b .  Does  President  Roosevel t '  s  statement 
agree  with  the  preceding. statement  of 
President  Wilson?  Explain. 
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2.     Read  the  four  examples  of  taws  below.     Which  4 
are  examples  of  constitutional   law?  'Why? 

Up  to  $100  million  dollars  will   be  avail  - 
abl  e  from  the  federal  Energy  Department 
for  loans,  grants  and  other  aid  to  encour- 
age the  devel  opment  of '  systems  to  generate 
power  from  the  wi  nd  .     Is  t  h  i  s  _  a  n  example 
of  constitutional   law?.  Exnlain. 

The  Supreme  Court  ruled  the  Constitution 
did  not  give  President  Ri chard  Nixon  the 
authority  to  wi  thhol.d  evidence  requested 
by  a  court  for  use  in  a  criminal   trial . 
Is  this  an  example  of  constitutional  law? 
Expl a  i  n  . 

Buying  or  selling  over  1,000  pounds  of 
marijuana  now  carries  a  maximum  fine  of 
$125 ,000  and  a  possible  jail   term  of  up 
to  15  years .     Is  this  an  example  of  con- 
stitutional  1  aw?  Explain. 

A  "gag  order"  limiting  what  the  press  * 
could  report  about  pre-trial   proceed  ings 
in  a  ma ss  murder  case  violated  the  First 
Amendmen  t  guarantee  of  a  free  pre  s  s  .     I  s 
this  ah  example  of  constitutional  law? 
Ex  pi ai  n  . 


i 

A  Constitution  Is  a  Legitimate  Way  to  Grant  and  Limit  the 
Power  of  Government  Officials 

A  cons  ti  tut  ion  grants  powers  to  various  types  of  public 
officials,  who  run  different  parts  of  the  goyermrtent-  For 
example,  Article  I  of  the  U.S.  Constitution  grants  certain 
law-making  powers-  to  the  Congress .      (See  Article  I ,   Section  8 , 
for  a  list  of  powers  granted  to  Congress . ) 

The  Constitution  also  specifies  certain  powers  that. the 
Congress  may  not  have .     According  to  Article  I,   Section  9,  of 
the  Constitution, . Congress  may  not  take  money  "from  the 
treasury,  but*  in  consequence  of  appropriations  made  by  law.... 

Amendment  I  limits  the  power  of  Congress:  "Congress 
shall  make  no  law. . .abridging  the  freedom  of  speech,  or  of 
the  press. ..." 

Several  other  parts  of  the  Constitution  grant  powers 
and  assign  duties  to  the  public  officials  who  lead  different 
parts  of  the  government.     Limits  are  also  placed  on  the 
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powers  of  these  officials,  such  as  President,  Justices  of  the 
Supreme  Court  and  members  of  Congress. 

The  President  can  send  out  military  forces  ^°_P"y^  down 
civil  disorder  or  rebellion,   cr  enforce  federal  laws-  at  gun- 
point>   if  necessary..     The  government  , has  power  to  tax  peo- 
ple    and  to  spend. the  revenues  to  maintain  itself.     These  and 
other  powers  granted  to  the  .government  can_  be . found  in  the 
Constitution.      (See  Article  I,   Section  8;  Article  II,  Section 
2;   and  Article  III,   Section  2.) 


However,   expressed  powers  granted  to  the  government 
have  limits,   which  protect  the  liberties  of  the  people.  For 
example  -,  while  taxes  are  collected  and  placed  in  the  U.S  . 
Treasury,   any  expenditure  of  tax  .money  must  be  approved  by  an 
act  Of  Congress.   _ In  Congress,  of  course,   representatives  are 
chosen  by  the   people    in  public  elections.  Amendments 
I-X  protect  liberties  of  the  people  by  denying  certain  powers 
to  the  government. 

.  All  government  officials  must  follow  the  Constitution 
when  carrying,  out  their  duties.     This  means  that  the  Presi- 
dent h^s  to  obey  the  Constitution  and  federal  laws  made  under 
it.     For.  example,   the  President  may  not  require  that  all 
workers  in  the  executive  branch  of  government  attend  church 
services  on  Sunday  in  order  to  keep  their  jobs.     The  Consti- 
tution says  that  "no  religious  test  shall  ever  be  required 
as. a  qualification  to  any  office  of  public  trust  in  the 
United  States."      (See  Article  VI.) 

In  the  U.S.  Constitution,  powers  are  granted  in  the 
name  of  the  people.     The  government  gets  its  power  from  the 
consent  of  the  governed   (the  people) .    JThe  powers  of  govern- 
ment are  supposed  to  be  used  in  the  interests  of  the  people. 
For  example,   the  Preamble  .to  the  U.S.  Constitution  says ^ 
"We  the  People  of  the  United  States... do  ordain  and  establish 
this  Constitution  for  the  United  States  of  America." 

 The  Constitution  of  the  United  States  was  written  and 

approved  by  representatives  of  the  people,  who  were  selected 
to  act  in  the  name  of  the  people.     Granting  certain  powers  to 
government  in  the  name  of  the  people  is  a  way  of  giving  le- 
gitimacy to  the  government.    A  legitimate    grant  of  powers  seems 
justified  or  right.     It  is  viewed  as  legal  and  proper.  Thus, 
it  is  likely  to  be  acceptable  to  most  of  the  people. 
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1.  Alexander  Hamilton  wrote  in  'The  Federal i  st 
(#52)  that 

...the  House  pf  Representatives  should  have  an  immedi- 
ate dependence  on  and  an  intimate  sympathy  with  the 
..'    people.     Frequent  elections  are  tori questionably  the 
only  policy  "by  which  this  dependence  and  sympathy  can 
"be  effectively  secured. 

What  does  Hami 1  ton  '  s  statement  have  to  do  with, 
the  Leg itimate  granting  of  power  to  ~  a  govern- 
ment? ■ 

2.  Article  V  of_the  U.S.  Constitution  says: 
"Amendments  to  this  Cons  t  i  t  u  t  i  o  n  .  .  .  s  hal  1   be  ... 
valid. ..when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States....11 

What  does  the  preceding  statement  indicate-* 
about  the  leg'i  tima  te  granting  of  power  to  the 
'government? 

3.  People  in  the  United  States  have  certain  free- 
doms and  rights--ei vi 1   1 i  beV  ties—which  are 
protected  by  1  aw.  .  Cert  a  i  n  c  i  vi  1   1  iberties  are 
part  of  the  main  body  of  the  Constitution. 

For  example,  Section  9  of  Article  I  provides 
a  list  of  actions  Congress  could  not  take, 
such  as  suspending  the  privilege  of  the  wr i  t 
of --habeas  -c  srp  us  (prevents  someone  from  being 
held  in  jail   wi  t hout  being  charged  with  a 
crime ) . 

Is  the  preceding  paragraph  an  example  of  le-  , 
g  i  tima  te  limits  on  the  power  of  government? 

.      Explain...  , 


What  Is  Constitutional  Government? 

Nearly  all  countries  of  the  world. have  a  written  consti- 
tution.    Yet  not  all  have  constitutional  government.  Cortsirdb- 
tutional  government  means  government  in  which  a  constitution 
clearly  places  recognized  and  widely  accepted  limits  on  the 
powers  of  those  who  govern. _  Thus,  constitutional  government 
means  limited  government  and  the  rule  of  law. 

The  United  States,  Canada  and  Great  Britain  have  consti- 
tutional government.     The  constitutions  in  those  countries 
spell  out  limits  on  the  powers  of  government  that  are  prac- 
ticed in  daily  political  life.     In  these  countries,   the  rule^ 
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of  law  applies.     That  is,   the  government  and  its  officials 

are  seen  as  under ,   not  above ,   the  constitution  and  other  

laws..     The  leaders  of  the  government  have  to  follow  the  laws 
as  other  citizens  do.     Not  even  a  President  or  Prime  Minister 
can  ignore  the  constitution.     If  so,   the  President  br_Prime 
Minister  can  be  removed  from  office  in  a  legal  and  orderly 
way. 

The  .Soviet  Union  and  China  hove  written*  constitutions . 
But  they  do  not  have  constitutional  government.     Why?  Neither 
the  people  nor  the  written  constitutions  of  those  countries 
have  any  real  check  on  the  power  of  government.  Government 
in  those  countries  is  not  limited  by  their  constitutions . 

Article  55  of  the . constitution  of  the  Soviet  _  Union'  and 
article  87  of  the  constitution  of  China,  for  example , /btftTT^ 
claim  tc  guarantee  freedom  of  speech.  Yet  in  both  countries 
there  is  little  freedom  of  speech .  Newspapers ,  books ,  radio 
and  television  are  closely  controlled  by  leaders  of  the  gov- 
ernment. And  citizens  who  criticize  government  policy  are 
often  punished  for  speaking  out. 

A  joke  popular  among  citizens  in  Russia  shows  how  many 
Russians  feel  about  the  gulf  between  the  guarantees  in  their ' 
constitution  and  the  actual  behavior  of  government  officials. 
The  joke  goes  like  this: 

Armenian  Radio  asks:  What  is  the  difference 
between  a  good  constitution  and  an  excellent 
cons  ti  tut  ioji? 

Answer: .   A  good  constitution  guarantees  free- 
dom of  speech,   while  an  excellent  constitu- 
tion guarantees  freedom  after  speech.  <• 

An  effective  constitutional  government  is  neither  too 
powerful  nor  too  weak.     Rather ,   the  government  should  have  all 
powers  necessary  to  perform  tasks  the  people  expect  of  it;  at 
the  same  time ,   limits  should  be  placed  on  how  the  government 1 s 
powers  can  be  used,   so  that  the  liberties  of  'the  people  are 
not  destroyed .  * 

In  1861 ,   at  the  start  of  the  Civil  War ,  President 
Abraham  Lincoln  asked  a  critical  question  about  government 
and  liberty.     He  said:      "Must  a  government,   of  necessity ,  be 
too  strong  for  the  liberties  of  its  own  people,   or  too  weak 
to  maintain  its  own  existence?" 

A  government  with  too  much  power  may  be  able  to  enfcrce 
laws  and  keep  order .     But  it  may  abuse  the  rights  of  citizens. 
By  contrast ,   a  government  with  too  little  power  may  not  be 
able  to  protect  the  security,  or  safety  or  rights  of  citi- 
zens;  thus,   it  may  not  be  able  to  survive. 
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Lincoln  believed  that  a  government  should  be  strong 
enough  to  enforce  lawp  and  keep  order;  at  the  same  time  it. 
should  be  limited  sufficiently  to  protect  the  rights  of _ citi- 
zens.    Lincoln  believed  in  constitutional  government/  which 
means  that  the  power  of  rulers  is  limited  by  laws.  Rulers 
in  a  constitutional  government  must,  perform  the^t  duties  ac- 
cording to  laws  accepted'  by  those  whom  they  rule. 

1 .  Which  of  the  fol 1  owing  i  terns  "are  exampl  es- of 
consti  tutional   government?     Mark  an  "X"  in  the 
spaces  next  to  each  correct  item.     Be  prepared 
to  explain  your  answers. 

  a.     The  police  can't  enter  your  house  without 

a  warrant  to  look  for  stolen  property. 

  b.     John  Doe  was  arrested  five  years  ago.  He 

was  never  charged  with  a  crime .     Last  week , 
he  was  released  from  prison. 

  c.     Citizens  ought  to  be  able  to  pick  and  «  * 

choose  which  laws  they'll  obey  and  which 
ones  they'll  ignore. 

d.     The  majority  of  citizens  ough?  to  be  able 
to  vote  to  take  away  the  rights  of  minor- 
ity groups.     After  all,  government , by  the 
people  should  mean  that  the  majority  can 
do  whatever  it  wants  to  do. 

  e .     People  have  a  legitimate  right  to  criti- 
cize the  President  and  other  1 eaders  of 
the  government.  ..... 

2.  dames  Madison  wrote  about  constitutional  gov- 
ernment i  n  The  Federal i  st  (#51 ) .     Madi  son  sa  i d : 

In  framing  a  government  "which  is  to  be  admin- 
istered by  men  over  men,  the  great  difficulty  lies  in 
this:     you  must  "first  enable  -the  government 'to  control 
the  governed;  and  in  the 'next  place  oblige  it  to  con- 
trol itself.     A  dependence  on  the  people  is,  no  doubt, 
the  primary  control  on  the  government;  but  experience" 
has  taught  mankind  the  necessity  of  auxiliary  precau-  - 
tions. 

Does  the  statement  by  Madison  agree  with  the 
preceding  views  of  Abraham  Lincoln  about  an  : 
effective  constitutional  government?  Explain: 
Do  you  agree  with  Madison?  /Why? 
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Reviewing  and  Applying  Knowledge  About  the  Idea  of  a 
Const! tut ion  , 

1.  Which  of  the^ following  is  an  example  of  constitutional 
law?     Make  an  ^X,f  next  to  the  correct  items .     Be  prepared 
to  explain- your  answers • 

 5  a .     The  City  Council  of  Zenith  City  passed  an  ordi- 
nance  (law)    that  bans  smoking  in  public  building 

  b.     The  U.S.  Supreme  Court  decided  in  1982  that  the 

children,  of  people  who  entered  the  country  il- 
legally had  the  right  to  attend  public  schools. 
This  decision  was  based  on ' the  court 1 s  interpre- 
tation of  the  "equal  protection  of  the  laws" 
clause  of  the  14th  Amendment  to  the  U.S.  Consti- 
tution. 

 .      c.     The  President  has  the  power  to  .veto  bills  passed 

by  a  majority  of  both  Houses  of  Congress. 

  d.     The  General  Assembly  of  Indiana  passed  a  law 

granting  several  million  dollars  to  the  state 
universities  to  construct  new  buildings. 

2.  Which  of  the  following  is  an  example  of  constitutional 
government?     Make  an  flXn  next  to  the  correct  items.  Be 
prepared  to  explain  .your  answers. 

  a.     King  Louis  XIV  of  France  said  that  he  ruled  by 

"Divine  Right . "     According  to  King  Louis  XIV, 
only  God  could  limit  his  power  as  a  ruler. 

  b.     In  Czechoslovakia,   there  is  a  fine  written  con- 
stitution that  guarantees  government  by*  the  peo- 
ple .     There  is  a  bill  of  rights  that  protects 
free  speech.     However,  the  top  leaders  of  the 
Communist  Party  make  ail  the  important  decisions 
even  though  some  of  them  do  not  hold  a  govern- 


ment office .     People  who  want  to  get  ahead  do 


hot  sp^eak  out  to  criticize  the  Communist  Party. 

  c .     In  the  United  Kingdom  of  Great  Britain-,   laws  are 

made  accd^ding  to  a  majority vof  members  in  a 
national  parliament.     Laws  are  enforced  by  a 
Prime  Minister,  who  is  the  leader  of  the  party 
with  most  members  in  the  parliament .  Voters 
elect  the  members  of  parliament,   including  the 
Prime  Minister .  \^ 

3.     It  is  said >that  the  U.S.  Constitution  provides  for  "a 
government  of  laws,  not  of  men."     Is  this  an  example  of 
constitutional  ^avernment?     Explain . 


4.  Russia  has  a  written  constitution."  Explain  why  it  does 
not  have  constitutional  government.  ^ 

5.  Justice  Felix  Frankfurter  said: 


"The  meaning  of   1  due  process 1  and  the  content _ofr  terms 
like   'liberty1  are  not  revealed  by  the  Constitution.  It 
ds  the  Justices  who  make  the  meaning." 

a.  Would  Frankfurter  see  the  Constitution  as  a  blueprint 
or  a  general  framework  for  government?  Explain. 

b.  Is  Frankfurter  describing  the  making  of.  constitutional 
law  or  statutory  law?  Explain. 

Provide  one  example  of  each  of  these  characteristics  of  a 
constitution: 

a.  the  supreme  law  of  a  land; 

b.  a . framework  for  government; 

c.  a  legitimate  way  to  grant  and  limit  powers  of  govern- 
ment officials. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


II-l.     What  Is  A  Constitution?^ 


Prev±ew-of  -^laxn^oxnts 

The  theme  of  this  lesson  is  the  concept  of  constitution. 

Three  main  -  characteristics  of  a  constitution  are  treated:  

(1)   a  constitution  is  the  supreme  law  of  the  land;    (2)   a  con- 
stitution is  a  framework  for  government;  (3) i__a  constitution 
is  a  legitimate  way  to  grant  and  limit  powers  of  government 
officials.     Constitutional  law  is  distinguished  from  statu- 
€bry  law.     Finally,  examples'  of  constitutional  government  are 
discussed. 

Connection  to  Textbooks 

This  lesson  can  be  used  to  introduce  textbook  chapters 
about  the  Constitutional  Convention .     The  lesson  could  enrich 
chapters  in  government  and  history  texts  where  only  sketchy 
^definitions  of  the  meaning  of  constitution  and  related  con- 
cepts are  presented. 


Qbj^ectxve-S  "  - 

Students  are  expected  to: 

1.  identify  main  characteristics  of  a  constitution; 

2.  use  the  main  characteristics,  which  constitute  a  simple 
definition  of'  a  constitution,  to  organize  and  interpret 
information; 

3.  distinguish  between  cons titutional  law  and  statutory  law; 

4.  identify  examples  of  constitutional  government; t  . 

5.  use  the  concept  of  constitution ,  constitutional  law  and 
constitutional  government  to  interpret  ideas  and  infor- 
mation. 


Suggestions- for  Teaching  the  Lesson 

This  is  a  concept  learning  lesson..     It  follows  a  teach- 
ing strategy  known  as  11  rule-example-applicaticn. "     In  this 
strategy,  a  concept — such  as  constitution — is  presented  sys- 
tematically through  the  use  of  definitions   (rules)  and  exam- ^ 
pies.     Students  are  asked  to  apply  the  definitions  presented 
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to  the  organization  and  interpretation  of  information,  .stu- 
dents are  involved  in  ah  "application  exercise" , at  the  end  of 
each  main  section  of  the. lesson  and  at  the  end  of  the < lesson^ 
These  "application  exercises"  are  tests  of  student  ability  to 
use  the  ideas  presented  in  the  main  body  of  the  lesson. 

Opening  the  Lesson  7  ,  \  •  -> 

•  Remind  students  that  to  understand  American  .history  ^ (or 
American  government)  without  understanding  the  meaning 
of  constitution  and  the  idea  of  constitutionalism  is 
like  trying  to  follow  a  football  game  without  knowing 
the  purpose  and  rules  of  the  game. 

•  Explain  that  this  lesson  is  designed  to  help  them  learn 
the  meaning  of  constitution *  constitutional  law  and  con 
stitutional  government. 

•  Initiate  discussion  by  asking  students  to  respond  to 
the  main  question  of  the  lesson:     What  is  a  constitu- 
tion?    Conduct  a  tentative,   speculative  discussion  as 

a  way  to  focus  attention  and  arouse  curiosity  about  the 
remainder  of  the  lesson., 

ij eve  1  oping  the  -Le  s  son 

•  Ask  students  to  read  the  lesson  and  to  complete  the 
four  application  exercises  at  the  end  of  each  of  the 
four  sections  of  the  lesson. 

•  Conduct  a  discussion  of  the  four  application  exercises. 
Use  this  discussion  to  determine  the  extent  to  which 
students  understand  the  concepts  of  constitution  and 
constitutional  government;     Try  to  correct  misunder- 
standings that  may  be  revealed  by  students  in  this 
discussion. 

Concluding  the  Lesson 

•  Conduct  a  discussion  of  the  questions  that  appear  at 
the  end  of  the  lesson.     These  questions- follow  this 
heading:      "Reviewing  and  Applying  Knowledge  About  the 
Idea  of  a  Constitution. 11 

Use  this_ learning  activity  as  a  final  gauge  of  the 
extent  to  which  students  comprehend  the  concepts  of-  v 
constitution,   as  presented  in  this  lesson. 
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II-2.     THE  ANATOMY  OF  CONSTITUTIONS 

The  world  is  full  of  constitutions!     Today  most  of  the 
world's  nations  have  written  corlstitutions .     The  U.S.  Consti- 
tution is  one  of  these. 

Each  nation's  cohstitution  describes  its  plan  for  gov- 
ernment.    How. are  constitutions  put  together?     What  are  the 
basic  parts  of  a  constitution?     How  does  ours  compare  to  the 
others? 

Statement  of  Goals  *' 

Nearly  all  constitutions  have  an  introduction «  This 
introduction  is  often  called  a  .preamble.     A  preamble  sets 
forth  the  goals  and  purposes  to  be  served  by  the  government  * 
described  in  the  constitution.     Here  are  some  examples. 

•     The  1977  Constitution  of  the  Soviet  Union  proclaims : 
;  "The  supreme  goal  lof  the  Soviet  state  is  the  building 

of  a  classless  society."  t  * 

m     The  Constitution  of  France  says,    "The  French  people 

solemnly  proclaims  its  attachment  to  the  Rights  of  Man. 

A  preamble  may  also  describe  'the  source  of  a  govern- 
ment's authority.     The  German  Constitution  states  that,  "The 
German  people . . .have  enacted,   by  virtue  of  their  constitu- 
tional power,   this  Basic  L&w  for  the  Federal  Republic  of 
Germany."  ... 

.  .  .  * 

Answer  these  questions. 

1.     What  purpose  does  a  preamble  serve?   


2.  Read  the  Preamble  of  the  U.S.  Constitution.     The  Preamble 

namies    >as  the  source  of  authority  for  our 

government .  ■  * 

3.  List  the  six  major  purposes  of  American  government  set  in 
the  Preamble  to  our  -Constitution. 

9 

1.   -      -  ' 

2.   ;  \  ;  

3.    

4.  -    --"  -  -    -  -    --  :    -  --   

5.   ;  j  ;  

6.  "  
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Framework  of  Government  - 

■j  —  .  _    .  ... 

The  main  part  or  body  of  a  constitution  spells  out  the 
basic  plan  for  a  nation's  government.     In  .a  federal  system 
like  ours  the  body  of  the  constitution  may  also  describe  Jiqw 
the  national  government  relates  to- state  or  other  levels  of 
government. 

;.         The  key  building  blocks  of  the  body  of  a  constitution 
are  often  called  articles. .  Articles  define  the  specif ic . fea-" 
tures  arid  details  of  a  government.     The  French  Constitution 
has  -92  Articles*.     Here  are  two  of  them.  . 


-  Article  6.     The  President  of  the  Republic 
shall.be  elected  for  seven  years  by  .direct  uhi- 
v  .versal  suffrage   (vb€e)  . 

Ar.ticle  2.4.     Parliament  consists  of  a 
National  assembly  and  y.the  Senate. 

The  Deputies'  of  the  National  Assembly 
shall  be  elected  by  direct,  suffrage  (vote). 

The  Senate  .shall  be  elected  by  indirect 
suffrage.- 


Articles  are  usually  grouped  under  some  type  of.  or- 
ganizers. These  are  often  ca  lied  ."chapters'!  -  or  "titles .  " 
Organizers  separate  the  major  parts  of  .a  constitution.. 

The  92  Articles  of  the  French  Cohsti tution,  for  example/ 
are  organized  under  15  "titles."     The  titles  cover  such 
topics  as:  ^  .  «-:-. 

Title  II.     The  President  of  the  Republic   (contains  15 
Articles)  . 

Title  IV. -   The  Parliament  " (contains  10  Articles). 

•    The  Russian  Constitution  hasf  174  -Articles  divided  into 
21  chapters.     The  German  Constitution  has  182  Articles  or- 
ganized into  12  chapters 

in  the  U.S.  Constitution,  the  key  building  blocks  are 
•called  "Sections. "     These  Sections,  do  the.  same  job  as  arti-  - 
cles  in,  other  constitutions.  .  Our  Constitution  has  a  total  of 
54  Sections  — *  21  are  grouped'  under  seven  organizers  called 
"Articles"  and  33  are  grouped  under  Amendments  to  the 
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Constitution. *     Sections  are.  sometimes  further  divided  into 
"clauses  in  edited  versions  of  the  U.S.  Constitution.  Here 
are  two  examples  of  sections  in  the  Constitution  of  .the 
United  States. 


Section  1   (in  Article. I j .     All  legislative 
powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States. 

Section  3 — (Jin— Article-XXXj-.     Treason  against 
the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort. 


Use  a  copy  of  our  Constitution  to  answer— the^e-gues^tions. 
1.     Match  the  topics  listed  in  Column  B  with  the  correct 


Article 

listed 

in  Column  A. 

A 

B 

Article 

I 

a . 

Judicial  Branch 

Article 

II 

b. 

Provisions  for  Amendment 

Article 

III 

c . 

Legislative  Branch 

Article 

IV 

d. 

National  Supremacy 

Article 

V 

e . 

Relations  of  States 

Article 

VI 

f . 

Executive  Branch 

Article 

VII 

g. 

Ratification  of  Constitution 

2.     Which  Article  contains  the  greatest  number  of  sections? 


3.     Look  at  the  Sections  under  Article  II  *     Which  Section 
deals  with  the  same  subject  covered  by  Article  6  of  the 
French  Constitution?  *  ■ 


^     *Sc3me  cppies  of  the  U.S.  Constitution  include  more  than 
a  total  of  54  sections.     This  is^  the  result  of  editorial 
changes  to  the  original  copy .     The  engrossed  copy  of  the 
Constitution  in  the  National  Archives  has  21  sections  in  the 
seven  Articl.es ,  which  constitute  the  main  body- of  the  docu- 
ment.    The  original  copies  of.  the  26  Amendments  include  33 
sections .  . 
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Changinqi-  a  Constitution 

Times  change  and  so  do  constitutions .Most  constitutions 
spell  out  procedures  for  how  they  can  be  changed  legally  or 
amended.     Here  is  an  example  from  the  French  Constitution. 

Article  89,     The  initiative  for  amending. the 
Constitution  shall  pertain  both  to  the  President 
of  the  Republic,  on  the  proposal  of  the  Prime 
Minister,  and  to  the  members  of  Parliament. 

Article  V  describes  how  our  Constitution  can  be  amended. 
Read  Article  V  and  answer  these  questions. 

1.  Both  Houses  of  Congress  must  propose  an  amendment  started 
in  Congress.  TRUEf  FALSE 

2.  State  legislatures  in  at  least  half  the  states  may  also 
propose  an  amendment.         TRUE  ~  FALSER 

3.  All  proposed  amendments  must  be  ratified  by  the  states. 

TRUE  FALSE 

Lesson  Checkup 

1.     Table  I,  on  page  5,   compares  the  organization  of  several 
other  constitutions  with  the  U.S.  Constitution. 

■  a.     Which  two  constitutions  are  the  longest?   

.     why?   ' 


Which  constitution  is  the  shortest? 


c . —  What  are  the  key  building  blocks  of  the  U.  S  . 
Constitution  called? 


Table  2 , o  n  page  5,   lists  the  major  organizers  or  titles 
of  the  French  Constitution. 

a.  Which  Article  of  the  U.S.  Constitution  would  seem  to 
*  cover  the  same  topic  as  Title  II?  o   

b.  Which  Article  of  the  U.S.  Constitution  would  corres- 
pond to  Title  IV?   - 

c.  Which  Article  of  the  U.S.  Constitution  would  corres- 
pond to  Titles  VII  and  VIII?   .   ■ — 


Which  Article  of  the  U.S.  Constitution  would  corres- 
pond to  Title  XIV?   ;  
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TABLE  1 
The  Structure  of  Constitutions 

KEY  PARTS 

CONSTITUTION  i 
United  States     Soviet  Union        Prance          Germany  • 

ORGANIZER 

KEY  BUILD- 
ING BLOCKS 

.    7  Articles: and      yZl  Chapters     15  Titles     12  Chapters 
26  Amendments  '■ 

54          :                   174              "        92  182 
Sections                  Articles          Articles        Articles     .  ! 

TABLE  2 

The  French  Constitution 

PREAMBLE  > 

Title  I. 

ON  SOVEREIGNTY 

_II. 

THE  PRESIDENT  OF  THE  REPUBLIC 

III. 

THE  GOVERNMENT 

IV. 

THE  PARLIAMENT:          '  " 

V. 

RELATIONS  BETWEEN  PARLIAMENT 

AND  THE  GOVERNMENT  ; 

VI. 

TREATIES  AND  INTERNATIONAL 

AGREEMENTS  "   

VII. 

THE  CONSTITUTIONAL  COUNCIL 

VIII. 

THE  JUDICIARY 

IX. 

THE  HIGH  COURT  OF  JUSTICE 

:'  X. 

THE  ECONOMIC  AND  SOCIAL  COUNCIL 

XI. 

TERRITORIAL  UNITS 

XII. 

THE  COMMUNITY 

XIII. 

■  AGREEMENTS  OF  ASSOCIATION 

XIV. 

AMENDMENT  - 

XV. 

TEMPORARY  PROVISIONS 

4.4 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
II-2  .      The  Anatomy  of  Constitutions 

c Preview^of-Main  Points 

This  lesson  uses  examples  from  foreign   (Soviet,  French  and 
German)   constitutions  and  the  U. S .  Constitution  to  teach  the 
basic  structural  features,  of  constitutions.     In  each  section  of 
the  lesson,   students  use  concepts  about,  constitutional  struc- 
ture to  identify  key  parts  of  the  U.S.  Constitution^.  Students 
are  also  given  the  opportunity  to  think  about  how  the  structure 
of  our  Constitution  is  like  other  constitutions  and  how  it  is 
different. 

Connection  to  Textbooks 

This  lesson  provides  'a  more  in-depth  instruction  about  the 
meaning  and  organization  of  constitutions o than  is  available  in 
textbooks.     It  also  contains  comparative  material  on  foreign 
constitutions  that  can  enrich  textbook  treatments  focusingr  solely 
on  the  U.S.  Constitution, 


Objectives 

Students  are  expected  to: 

1.  identify  the  purposes  served  by  a. preamble  in  constitutions; 

2.  identify  the  major  structural  features  and  organizing  de- 
vices used  in  constitutions;  ^ 

3.  -  use  the  concepts  of  Articles  and  Sections  to  locate  key 

parts  of  the  U.S.  Constitution;  1 

4.  know  that  constitutions  contain  procedures  for  amendment; 

5.  use  information  in  tables  to  compare  the  organization  of 
the  U.S.  Constitution  with  foreign  constitutions. 

Suggestions  For  Teaching  The_Jbess6n 

Opening  The  Lesson 

•    You  might  begin  by  asking  students  what  the  United  States, 
Chile,  India,  France,  Germany  and  the  Soviet  Union  have  in 
"common.     Answers     each  nation  has  a  written  constitution. 
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•  Explain  the  purpose  of  this. lesson  is^to  help  students  < 
learn. more  about  our  Constitution  by  looking  at  how  ail  : 
constitutions  are  put  together  --at  the  anatomy  of  con- 
stitutions . 

-      De^el^op±ng -The  Lesson  •  ~ 

m    Distribute  copies  of  the  lesson  —  "Anatomy  of  Constitu- 
tions" —  to  students.     instruct  them  to  read  the  material, 
and  complete  the  questions  in  the  lesson  itself.' 

You  may  wish  to  have  students  stop  at  the  end  of . each 
section  of  the  lesson  to  discuss  their  responses  to  the 
questions,  or  they  may  work  straight  throuqh  all  the 
material.  : 

Concluding -The -Lesson 

•  Distribute  copies  of  Tables  1  and  2  to  each  student  or 
display  the  Tables  with  an  overhead  or  opaque  projector. 

•  Have  students  use  information  in  the  tables  to  answer  the 
questions  in  the  Lesson  Checkup;     Conduct  a  class  dis- 
cussion which  gives  students  an  opportunity  to  review 
their  responses  to  the  material. 

/■ 

Sngge  s  ted  ^eadxixq 


Samuel  Edward  Finer ,  Five  Constitutions^ — Contrasts-and-Com- 
parisons   (New  York:     Penguin  Books,  1979).     346  pages, 
paperback. 

This  paperback  presents  the  full  texts  of  the  constitutions 
of  the  U.S.,  the  USSR   (1936  and  1977"* versions )  ,  the  Federal 
Republ ' ~  of  Germany  and  the  Fifth  French  Republic.     The  author 
discusw..s  in  clear  language  how  and  why  to  study  constitutions. 
He  presents  a  clear  system  for  comparing  the  provisions  of 
each  constitution. 

This  is  an  excellent  reference  for  the  teacher.  It  would 
be  readily  usable  by  students  doing  additional  research  on  the 
U.   S.  and  foreign  constitutions. 
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In  1776 ,  the  United  States  of  America  declared  their 
freedom  and  independence.  The  Declaration  of  Independence 
said:  4 

"Representatives  of _ the  United  States  of  America,  in 
General  Congress,  Assembled. . . solemnly  publish  "and  declare, 
That  these  United  Colonies  are,  and  of  Bight  ought  to  he 
Free  and  Independent  States. ..and  that  as  Free  and  Inde- 
pendent States,  they  have  full ^Poyer  to  levy  War,  conclude 
Peace,  contract  Alliances,  establish  Commerce,  .and  to  do 
all  other  Acts  and  Things  -which  Independent  States  may  of 
right  do. 

Or igins-o£-State- Constitutions 

§  Between  1776  and  1780,  eleven  of  the  thirteen  new, 

independent  American  states  asserted  the  right  to  make  new 
constitutions.     Two  states — Connecticut  and  Rhode  Island — 
used  the  colonial  charters  of  1662  $nd  1663  as  their  consti- 
tutions ;  however ,  they  deleted  all  references  to  the  British 
go  versanti 

All  6f  the  new  constitutions  except  one — the  Massachu- 
setts Constitution  of  1780— were  written  by  representatives 
of  the  people  (revolutionary  congresses)  called  together  for 
the  purpose  of  establishing  new  state  governments;  they  did 
not  submit  their  work  to  voters  of  their  states  to  be  rati- 
fied, rejected  or  amended.     Rather,  when  finished,  they  mere- 
ly proclaimed  the  new  constitutions  to  be  in  effect.  This 
happened  in  eight  states  in  1776:     New  Hampshire,  New  Jersey,. 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina, 
and  South  Carolina.     The  same  procedure  was  followed  in  1777 
in  New  York  and  Georgia. 

In  Massachusetts,  a  constitutional  convention  was 
called  in  1779  for  the  sole  purpose  of  writing  a  plan  for 
the  basic  structure  of  government.     This  convention  was 
attended  by  delegates  elected  by  eligible  voters  of  the 
state,.     After  the  constitution  was  written,  it  was  submitted 
to  the  voters  of  the  state  to  be  ratified.     This  method  of  1 
making  a  constitution  was  the  forerunner  of  procedures  used 
in  1787-88  to  draft  and  ratify  the  Constitution  of  the  United 
States . 

In  1776,  the  General  Court   (state  legislature)  of  Mas- 
sachusetts proceeded  to  make  a  new  constitution  as  most  of 
the  other  new  states  had  done.     That  is,  members  of  the  Gen- 
eral Court  wrote  arid  approved  a  new  constitution.     Wlien  sent 
to  the  people  of  the  state  for  ratification  in  1778,  however , 
the  constitution  was  rejected  by  a  vote  of  five  to  one. 
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Opponents  of  the  new  constitution  objected  especially 
to  the  procedure  for.  writing. the  document*     They  referred  to 
resolutions     of  October  22,  1116,  by  representatives  of  the 
town  of  Concord.     These  Concord  resolutions  said: 

"That  the  Supreme  Legislative  *  either  in  their  proper 
capacity  or  in  Joint  committee,  are  /by  no  means  a  body 
proper  to  form  and  establish  a_  constitution  or  form  of 
government;  for  reasons  following.    First,  because  we  con- 
ceive that- a  Constitution,  in  its  proper  idea  intends  a 
system  of  principles  established  to  secure  the  subject  in 
the  possession  and  enjoyment  of  their  rights  and  privi-  . 
leges,  against  any  encroachments  of  the  governing,  part . 
Second,  because,  the  same  body  that  forms  a  constitution  ..  • 
K'        have  of  consequence  a  power  to  alter  it.    Third,  because  • 
a  Constitution  alterable  by  the  Supreme  Legislative  is  no 
security  at  all  to  the  subject  against  any  encroachment 
of  the  governing  part  on  any*  or  on  all  of  their  rights       '  - 
and  privileges."  t 

In  177  9     the  General  Court  asked  the  people  of  the 
state  to  decide^iri  town  meetings  if  they  wanted  to  convene  a 
constitutional  convention.     The  proposal  was .approved  and 
delegates  to  the  convention  were  elected.     The  delegates 
drafted  a  constitution,  which  was  approved  by  a  majority  in 
excess  of  two- thirds  of  the  towns  of  the  state  in  17  80. 

The  making  of  the  Massachusetts  Constitution  was  a 
prime  example  of  self-government  and  popular  sovereign 
The  government  was  framed  by  a  convention  that  derived  its 
authority  directly  from  the  people.  c Then  the  people  rati- 
fied the  constitution  written  by  delegates  that  they  had 
chosen  in  a  convention  that  they  had  approved.'  Thus,  the 
basic  and  supreme  law  of  the  state  was  made  directly  in  the 
name  of  the  state's  people,  who  would  be  governed  by  it. 

Main  Elements -^^o^rnment--in--t  Constitution 
of  1780  H;     \  "       ■  "  ~ 

What  kind  of  government  was  framed  by  the  people  of 
Massachusetts  in  17  8  6?     Here  are  some  of  the. main  elements 
of  the  state's  constitution. 

1.     A  Preamble  set  thft  main  purposes  of  government: 
It  said  that  the  government  was  formed  by  the  people  to  help 
them  guard  their  civil  rights,  and  lijbertiesr-" to  furnish  the 
individuals  who  compose  it  [the  people  of  the  state]  with 
the  power  of  enjoying  in  safety  and  tranquility  their  natural 
rights . . . . " 

"[The  Constitution]  is  a  social  compact,  by  which  the 
whole  people  covenants  with  each  citizen,  and  each  citizen 
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with  the  whole  people,  that  all  shall  be  governed  by  certain 
laws  for  the  common  good. ..." 

2 .  Powers  of  government  were  separated  into  three 
parts  or  branches:      (1)   a  legislature  to  make  laws,    (2)  an 
executive  department/  headed  by  a  governor,   to  carry  out  and 
enforce  laws*  and   (3)   a  judicial  department— law  courts  and 
judges — to  apply  and  decide  the  meaning  of  the  law  in  cases 
brought  before  the  state  courts. 

Article  XXX  of  the  Massachusetts  Constitution; said: 

"In  the  government  of  this  commonwealth,  the  legisla-  . 
tiye  department  shall  never  exercise,  the  executive  and  Ju- 
dicial powers ,  or  either  of_them:    the  executive  shall  never 
exercise  the  legislative  arid  judicial  -powers  * /or  either  of 
them:     the  judicial  shall  never  exercise  the  legislative  and 
executive  powers^  or  either  of  them:    to  the  end  it  may  be 
a  government  of  lavs  and  not  of  men."  ■■ 

3.  Protections  against  the  acquisition  of  tod  much 
power^by  one  part  or  branch  of  government  at  the ^expense  of 
the  other  parts r  were  provided. 


(*    The  legislature  was  bicameral   (divided  into  two  houses); 
proposed  laws   (bills)  had  -to  be  passed  by  a  majority 
in  both  houses  to  become  laws.     Thus,  one  house  could 
check  the  other. 

•  The  governor  could  veto   (reject)   a  bill  passed  by  both 
houses  of  the  legislature.     Thus,   the  governor  could 
check  the  iegi sia ture . 

•  A  governor's  veto  could        overturned  by  a  two-thirds 
vote  ih  both  houses  of  the  legislature.  * 

•  Judges  were  appointed  by  the  governor  and  could  stay 
ih  office  for  life>  as-  long  as  they  behaved  properly. 
Thus,   they  could  make  decisions  without  pressure  from 
the  executive  and  legislative  branches  of  government. 

4;    The  people  (eligible_v6£ers)  elected-£he- governor 
and  legislators  for  fixed  -terms- of_af£±ca.     The  governor  and 
members  of  the  state  legislature  were  ejected  by  eligible 
voters  of  the  state  to  serve  one-year  terms  of  office. 

Article  IX  of  the  Massachusetts  Constitution  said: 
"All  elections  ought  to  be  free;  and  all  the  inhabitants  of 
this  commonwealth,  having  such  qualifications  as  they  shali: 
establish  by  their-  frame  of  government;,  .have  an  equal  right 
to  elect  officers,  and  to  be  elected,  for  public  employment." 

To  be  eligible  for  election  to  the  positions  of  gover- 
nor and  state  legislator,  a  person  had  to  own  property  worth 
a  certain  amount  of  money.    -  \ 
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To  be  eligible  to" vote,  a  person  had  to  be  a  taxpayer 
and  'property  owner.  ' 

Only  white  male  adults  could  vote  and  hold  public  \ 
office.  - 

j'    5^  People  were  ta^d^-only-wit.h,  the  consent  of  elected 

representatives -in-government .     Article  XXIII  said;  ^NcT 
subsidy, _charge,  tax /  impost,  or  duties  ought  to  be  estab- 
lished, fixed,  laid,  or  levied,  under  any  pretext  whatsoever, 
without  the  consent  of  the  people  or  their  representatives 
in  the  legislature. 11 

 6.     Certain-Xiberties^ and  rights  of  the  people  were 

protected.     The  rights  of  the  people  to  free  speech  and  press 
were  guaranteed.     So  were  the  rights  of  people  accused  of 
crimes;   they  were  guaranteed  the  right  of  trial  by  a  jury  of 
their  peers,  and  to  be  tried  according  to  established  legal 
procedures. 

Article  j  said: 

"All  men  are  born  ;free  and  equal,  and- have  certain  natu- 
ral, essential  and  -unalienable  rights;  among  which  may  be 
reckoned  the  right  of  enjoying  and  defending  their  lives  and 
liberties;  that  of  acquiring,  possessing,  and  protecting 
property;  in  fine,  that  of  seeking  and  obtaining  their  safe- 
ty and  happiness." 

7.    cThe  rights  and  powers -Q±— tfae-s£ate-b£-Massachusetts 
were  declared.     All  powers  not  specifically  granted  to  the 
government  of  the  United  States  were  to  be  retained  by  the 
state  government  and  people  of  Massachusetts. 

Article- IV  said: 

"The  people  of  this  commonwealth  have  the  sole  and 
exclusive  right  of  goinernirig  themselves,  as  a  free,  sover-  * 

eign,  and  independent  state;  and  do,  and  forever  hereafter    

shall,  exercise  and  enjoy  every  power,  jurisdiction,  and 
right,  which  is  not,  or  may  not  hereafter  be,  by  them  ex- 
pressly delegated  to  the  United  States  of  America, in  Con- 
gress assembled." 

Patterns  of  Government  in  the  Original  Thirteen  States 

How  similar  was  the  Massachusetts  Constitution  to  the 
constitutions  of  the  other  states?    Was  the  state  government 
framed  by  £he  Massachusetts  Constitution  very  different  from 
the  governments  established  by  the  other  state  constitutions? 


Following  are  several  general  statements  about  the 
state  constitutions  written  between  1776-1780. 
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-------  ™  the  states  had  a  bicameral  (two-house) 

legislature.     Laws  had  to  be  approved  by  a  majority  in  both 
houses;  two  had  a  unicameral   (one-house)  legislature, 

 2 ^    The  governor '  sc  term  was  liini  ted  to  one  year  in  nine 

of  the  thirteen  -  states  as  a  way  of  limiting  the  chief  execu- 
tive's power.  In  no  state  was  the  governor's  term  more  than 
three  years.  * 

 3;     In  eight  states,   the  governor  was  /  leqted  by  the 

state  legislature.     The  governor  was  elected  by  eligible 
voters  in  the  five  other  states. 

4.  In  nine  states,   the  governor  had  no  power  to  veto 
acts  of  the  legislature. 

5.  In  eight  states,   the  state  judges  were  appointed 
for  life  on  condition  of  good  behavior. 

6.  In  every  state,  a  man  hac|  to  own  property,  which 
was  worth  a  significant  amount  of  money,   in  order  to  be  eli- 
gible for  election  to  the  positions  of  governor  or  legisla- 
tor .     Only  white  male  adults  were  able  to  hold  positions  in 
government. 

7.  In  every  state,  only  white  male  adult  taxpayers 
could  vote.     in  most  states,   there  was  also  a  property  owner- 
ship qualification  for  voting. 

8.  Most  state  constitutions  included  a  Bill  of  Rights, 
which .guaranteed  the  peoples'  freedoms  and  rights.  These 
included  freedom  of  speech  and  the  press,   the  rightof  people 
accused,  of  crimes  to  a  trial  by  jury  and  to  judgment  in  terms 
of  established  legal  procedures,  and  freedom  from  unreasona- 
ble searches  and  seizure  of  property  by  government  officials. 

Using  Knowledge  About  State  Constitutions,  1776-1780 

1.  — Why  were  state  "constitutions  " wr it t e n"  be twe eh  "17 76 - 17 8  0 ? 

2.  How  were. most  of  the  state  constitutions  written  and 
ratified? 

3.  What  was  different  about  the  way  the  Massachusetts  Con — 
stitution  of  1780  was  written  and  ratified? 

4.  Review  the  Concord  Resolutions  of  October  22,   1776 . 
What  reasons  are  presented  in  this  document  in  support 
of  the  way  the  Massachusetts  Constitution  of  1780  was 
written  and  ratified? 


II-3 


44 


5.  Which  of  these  statements  about  the  state  cons titutibriS 
of  1776-1780  can  be  supported  with  evidence  in  this  les- 

'son?     Place  an  "X"  in  the  space  next  to  each  correct 
statement.     Be  prepared  to  explain  your  responses. 

a.  A  minority,  of  the  adult  population  in  each  state 
was  eligible  to  hold  the  positions  of  governor 
or  legislator. 

b.  The  governor  of  Massachusetts  had  more  power 
than  the.  governors  of  most  other  states  i 

_ .  i  

 c.     In  most  states,  a  proposed  law  had  to  be  passed 

by  a  majority  in  each  of  two  houses  of  the 
legislature . 

 d.     In  most  states,   the  governor  was  elected  by  the  t 

qualified  voter?  of  the  state. 

•   e.     The  Massachusetts  Constitution  was  the  only,  one 

that  had  a  Bill  of  'Rights..  ^  c 

f.     Powers  of  government  in  Massachusetts  were  sep- 
arated into  three  branches :     legislative ,  execu- 
tive, and  judicial.  \ 

 g.  '  in  Massachusetts,   the  governor  could  veto  acts 

passed  by  the  legislature. 

 h.     The  legislature  in  Massachusetts  was  unicameral. 

i.  Main  purposes  of  th^^governmaht  in  Massachusetts 
were  to  protect  the^s^fety,  property  rights*  and 
civil- liberties  of .  the  .people . 

 j .     In  Massachusetts,  people  were  expected  to  pay 

taxes  that  had  been  established  by.  a  majority 
vote  of  their  representatives^  in  the  legislature. 

6.  How  different  was  the  Massachusetts  Constitution  of  1780 
from  the  patterns  of  government  established  by  the  other  r 
state  constitutions? 

7.  Article  XXX  of  the  Massachusetts  Constitution  of  1780 
said  that  the  state  should  have,  "a  government  of  laws 
and  not  of  men." 

a.  What  is  the  meaning  of  this  statement?. 

b.  Why  is  this  idea  important  to. people  who  want  to 
enjoy  freedom  and  , justice  under  thedr  government? 


04? 


Article  IV  of .  the. Massachusetts  Constitution" of  17>80  per- 
tains to  the  rights  and  powers  of  the  state  government. 
Review  Article  IV. 

a.  What  is  the  main  idea  of^Article  IV? 

b.  What  might  have  been  the  reasons  for  including  Arti- 
cle IV  in  the  Constitution  of  1780? 

c.  Would  Article  IV  be  likely  to  contribute  to  or  de- 
tract from  the  pov'^r  and  authority  of  the  central 
government  of  the  United  States  of  America?  Explain. 


t 
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Ii-3i     State  Constitutions,  1776-1780 

T 

Preview  of  Main  Points  s 

This  lesson  treats  the  origins  *  purposes*  and  main, 
features  of  the  thirteen  state  constitutions  of  the  revolu-  .  ; 
tionary  period.     The  Massachusetts  Constitution  of  1780  is 
highlighted.  9 


Connection  to  Textbooks 

■  _*  &  ■  ~  _  _ 

State  constitutions  or  the  revolutionary  era  are  dis- 
cussed briefly,  if  at  all,  in  most  high  school  American- 
history  or  government  textbooks.     Teachers  wanting  to  stress 
this  topic  can  use  this  lesson  as  a  supplement  to  American 
history  textbook  chapters  on  the  American  Revolution.  The 
lesson  might  also  be  used  to  enrich  discussions  of  -the  mean- 
ing of  constitutionalism* in  American  government  textbooks. 


Objectives 

Students  are  expected  to:  -  '  1 

1.  know  about  the  origins  of  the  thirteen  state  constitu- 
tions of  the  revolutionary  period; 

2 .  explain  the  historical  significance  of  the  ifteans  used  to 
draft  and  ratify  the  Massachusetts- Constitution  of  178  6; 

3*     identify  main  patterns  of  government  established  by  the; 
original  state  constitutions; 

4.     identify  main  ideas  in  the  Massachusetts  Constitution  of 
1780.     ~  ' 


Suggestions  for  Teaching  the  Lesson  m 

Opening  the  Lesson  , 

•  Inform  students  of  the  main  points  of  the  lesson. 

•  Write  these  terms  on  the  chalkboard:     elections  and 
voting,  civil  liberties ,  executivie  powers ,  legislative 

i  powers/  judicial  powers.     Ask  students  to  speculate 

afrout  how  the  original  state  constitutions . treated  •  . , 

these  aspects. of  government.     Use  this  brief  discussion 
as  a  way  to  focus  the  attention  of  students  and  to  stim- 
ulate their  curiosity,  about  the  rest  of  the  lesson. . 


ERIC 
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•  Inform  students  that  many  of  the  main  features  of  the 
original  state  constitutions  became  part  of  the  U.S. 
Constitution  of  1787 • 

Developing  the  Lesson 

©    Ask  students  to  read  the  lesson.  -  * 

'_   _  :  '  .  -     <r : 

•  Assign  items  1-5  in.  the  section  titled  "Using  Knowledge 
About  State  Constitutions,  1776-1780." 

•  Conduct  a  class  discussion  of  items  1-5  ^ 

Concluding -the  Lesson 

•  Assign  items  6-8  at  the  end  of  the  .lesson.     Two  of  the 
items,   7  and  8,  require  students  to  interpret  part  of 
Article  XXX  and  Article  IV  of  the  Massachusetts  Consti- 
tution of  1780 . 

•  Discuss  items  6-8  with  students.     Emphasize  the  signifi- 
cance of  Article  IV  which  was  a  typical  declaration  of 
states'  rights  that  appeared  in  the  state  constitutions 
of  the  era.     Point  out  that  this  view  of  states 1  rights 
was  included  in  the  Articles  of  Confederation.     It  was 
one  of  the  issues  that  divided  Federalists  and  anti- 
Federalists  during  the  arguments  about  ratification  of 
the  Constitution  in  1787-1788. 


Answers  to  Item  5 
X  a. 


X 

b. 

X 

c 

-  d . 

e. 

X 

f  i 

-JC 

g- 

h. 

X 

-i . 

X 

j- 

II-4 


48 


;  i  - 

II-4.     THE  ARTICLES  OF  CONFEDERATION   (FIRST  CONSTITUTION  OF 
THE  UNITED  STATES) 

V 

The  Articles  of  Confederation  were  the  constitution  of 
the  United  Stated  from  1781  through  I78ff.  This  constitution 
was  a  written  plan  for  government,  which  included  a  Preamble 
and  thirteen  Articles  or  main  parts.  \  - 

z 

Origins  and  Purposes  of  the  Articles  of  Confederation 

Thirteen  American  stages,  which  had  been  British  colo- 
nies, declared  their  independence  in  1776.     The  temporary  gov- 
ernment of  these,  thirteen  United  States  of  America  was  the 
Second  Continental  Congress. 

*    The  First  Continental  Congress  was  formed  in  1774  by 
representatives  from  each  of  the  thirteen  colonies  in  order 
to  register  formal  protests  against  the  British  government. 
The  Second  Continental  Congress  convened  in  May  of  1775, 
af ter  the  outbreak  of  fighting  between  the  Americans  and 
British.     This  group  of  r epr e senta ti ve s :from  each  colony 
issued  the  Declaration  of  Independence  in  1776.     The  Second 
Continental  Congress  also  conducted  the  War  for  Independence. 

 In  1777,  the  Continental  Congress  appointed  a  committee 

to  draft  a  plan  for  government  of  the  thirteen  United  States 
of  America.     The  committee,  headed  by  John  Dickinson,  wrote 
the  Articles  of  Confederation.     These  Articles  became  the 
first  constitution  of  the  United  States  in  March  of  1781, 
when  Maryland  became  the  last  of  the  thirteen  states  to  rati- 
fy (approve)  them. 

The  Articles  of  Confederation  set  terms  of  union  between 
thirteen  American  states.     The  Preamble  sai^l  that  the  thirteen 
states  "agree  to  certain  articles  of  confederation  and  per- 
petual union . " 

_  ii  * 
_ _ ^  The  Preamble  indicated  that  the  confederation  estab- 
lished by  these  Articles  was  to  be  a  union  of  equal  states, 
which  would  last  forever.     This  union  was  established  to  in- 
crease the  power  of  each  state  to  guard  against  attacks  by 
foreign  powers .     It  seemed  to  be  primarily  an  alliance  of 
thirteen  separate  states  for  the  purpose  of  defense  against 
outsiders  rather  than  a  fusion  of  these  states  to  form  a  new 
nation-state 

Leaders  of  the  thirteen  states  seemed  unwilling  to 
grant  very  much  power  to  a  central  g    'ernment.     Memories  of 
the  recent  rebellion  against  the  British  government  were  too 
strong.     They  feared  the  creation  of  a  powerful  new  central 
government,  which  might  infringe  upon  their  civil  liberties 
and  rights. 


Main  Features  of  Government  Under  the  Articles  of 


Confederation 


Article  i  says  that  the. name  of  the  confederation 
"shall  be  the  United  States  of  America." 

Article  II  is  a  strong  statement  of  states'  rights. 
It  says:     "Each  state  retains  its  sovereignty,   freedom  and 
independence ,  and  every  power,   jurisdiction  and  right/  which 
is  not  by  this  confederation  expressly  delegated  to  the 
United  States,  in  congress  assembled. 11 

This  means  that  the  central  government, could  have  only 
those  few. powers  .listed  exactly  in  the  Articles  of  Confedera- 
tion.    All  other; powers  of  government  were  to  belong  to  the 
states.     State  sovereignty  was  to  be  retained;  this  meant 
that  each  state  would  have  power  to  govern  affairs  within  its 
territory  without  interference  from  the  central  government. 

Article  III  declares  that  the  Confederation  is  a  "firm 
league, of  friendship"  to  provide  for  the  common  defense  and 
general  welfare  of  the  states  belonging  to  it. 

Article  IV  required  each  state  to  recognize  and  respect 
judicial  proceedings  and  public  records  of  the  other  states 
in  the  Confederation.     It  also  provided  for  unrestricted 
travel  in  the  states  of  the  Confederation  by  the  people  of 
each  state. 

Article  V  established  a  Congress  as  the  basic  part  of 
the  central  government.     Each  state  was  free  to  decide  how 
to  select  its  representative  to  Congress^     The  term  of  office 
was  one  year .     Each  state 'could  have  from  two  to  seven  repre- 
sentatives, and  each  state  paid  its  own  delegates.  However, 
regardless  of  the  size  of  a  state's  delegation,  each  state 
had  only  one-vote  in  the  Congress.     Thus,  a  smaller  state 
like  Delaware  was  equal  in  voting  power  to  a  larger  ,3tate 
like  Pennsylvania . 

Article  VI  included  several  limitations  upon  the  states 
For  example,  no  state  was  permitted-- "without  the  Consent  of 
the  united  states  in  congress  assembled" — to: 

•  exchange  ambassadors  with  other  nations; 

•  make  treaties  or  alliances  with  other  states 
or  nations; 

o  impose  taxes  oh  imports  that  would  violate 

treaties  made  by  the  "united  states  in  congress 
assembled"  and  a  foreign  power; 

•  maintain  vessels  of  war; 
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•  go  to  war  •    '  *  ■* 

Each  state  was  to  "always"  keep  up  a  well  regulated  and 
disciplined  militia,  sufficiently  armed  and  accoutered. ; . ; " 

Article  VII  set  forth  rules  for  the  appointment  of  mil 
tary  officers  and  the  raising  of  armed  forces  within  the 
states.     it  says:.    "When,  the  land-forces  are  raised  by  any 
State  for  the  coitimon  defbnce,  all  officers  of  or  under  the 
rank  of  colonel,  shall  be  appointed  by  tho  Legislature  of 
each  state  respectively  by  whom  such  forces  shall  be  raised, 
or  in  such. manner  as  such  State  shall  direct,  and  all  vacan- 
cies shall  be  filled  up  by  the  State  which  first  made  the 
appointment. " 

Article  VIII  provided  that  costs  of  war  or  other  ex- 
pense s~hiA7ing—to~~dq  with  the  "general  welfare,  and  allowed 
by  the  united  states  in  congress  assembled"  should  be  paid 
out  of  a  "common  treasury"  that  was  to  be  "supplied  by  the. 
several  states."  Money  in  the  "common  treasury"  was  to  be 
supplied  by  the  states  from  taxes  paid  by  the  people  of  each 
state.  However-,  there  was  no  way  to  force  the  states  to 
provide  money  for  the  "common  treasury." 

Artie lefX  specified  the  "sole  and  exclusive"  powers 
of  Congress.     It  said  that  the  Congress  alone  could  have  cer 
tain  powets  and  no  others.     Other  powers  of  government  were 
to  be  exercised  by  each  state  within  the  state's  boundaries.. 
Congress  only  had  power  to: 

•  declare  war  and  make  peace; 

•  exchange  ambassadors  with  foreign  powers; 

•  make  treaties  and  alliances  with  foreign 
powers; 

•  arbitrate  certain  kinds  of  disputes  between 
two  or  more  states; 

•  regulate  the  value  of  money; 

•  borrow  money; 

•  establish  a  postal  system; 

•  manage  relationships  with  Indian  tribes; 

•  regulate  weights  and  measures; 

•  maintain  a  navy  and  military  troops  requested 
from  the, states; 


•  appoint  executive  committees  or  departments 
to  manage  the  affairs  of  the  United  States 
under  the  direction  of  Congress.  (Departments 
of  War,  Finance,  and  Foreign  Affairs  were 
established^  so  was  the  office  of  Post  Master 
General  to  manage  the  postal  services . ) 


•  appoint  one  member  of  Congress  to  serve  as  a 
President,  or  presiding  officer,  at  the  meet- 
ings of  Congress;      (This  person  could  serve 
for  a  term  of  one  year  and  had  power  only  to 
manage  the  meetings  of  Congress.) 

These  few  powers  granted  to  Congress  were  further  lim- 
ited by  the  provision  that  certain  important  powers  could  be 
carried  out  only  after  approved  by  nine  of  the  thirteen 
states.     Other  actions  required  only  a  majority  vote   (7)  of 
the  thirteen  states. 

According  to  Article  IX:     "The  united  states  in  con- 
gress asseiiibled  shall  never  engage  in  a  war,  nor  grant  let- 
ters of  marque  and  reprisal  in  time  of  peace,  nor  enter  into 
any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the 
value  thereof,  nor  ascertain  the  sums  and  expences  necessary 
for  the'  defence  and  welfare  of  the  united  states,  or  any  of 
them,  nor  emit  bills,  nor  borrow- money  on  the  credit  of  the 
united  states,  nor  appropriate  money ,  nor  agree  upon  the  num- 
ber of  vessels  of  wa±",  to  be  built  or  purchased,  or  the  num- 
ber of  land  or  sea  forces  to  be  raised,  nor  appoint  a  com- 
mander iii  chief  of  the  army  or  navy  unless  nine  states  assent 
to  the  same,  nor  shall  a  question  on  any  other  point,  except 
for  adjourning  from  day  to  day  be  determined,  unless  by  the 
votes  of  a  majority  of  the  united  states  in  congress  assembled 

Article  X  provided  for  a  "Committee  of  the  States"  to 
carry  out  the  powers  of  Congress  whenever  *  the  Congress  was 
not  in  session.     The  "committee  of  the  States"  consisted  of 
one  delegate  from  each  state.     The  "Committee  of  the  States" 
could  take  actions  only  with  the  approval  of  nine  states. 

Article  XI  said  that  Canada  could  join  the  Confedera- 
tion on  equal  terms  with  the  other  states.     No  other  colony  _> 
could  join  the  Confederation  "unless  such  admission  be  agreed 
to  by  nine  States." 

Articie^CIX  pledged  that  the  United  States  would  take 
responsibility  for  the  debts  of  the  Continental  Congress, 
which  were  incurred  before  establishment  of  the  Confederation. 

Article  XIII  required  every  state  to  obey  the  decisions 
of  Congress  "on  ail  questions  which  by  this  confederation  are 
submitted  to  them."     The  Articles  of  Confederation  were  not 
to  be  violated  by  any  state  of  the  union.     Furthermore,  no 
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amendment  could  be  made  to  the  Articles  of  Confederation 
unless  the  legislatures  of  every  state  agreed  to  the  change. 

Reviewing  and  interpreting  the  Articles  of  Confederation 

1.     Identify  the  correct  statements  in  the_  following  list. 

Be  prepared  to  explain  jour  answers.     Place  a  check  mark 
in  the  spacfe  next  to  each  correct  statement. 

-  a.     The  Articles  of  Confederation  were  created  to 

•     declare  the  independence  of  the  United  States 
of  America.  \\ 

i 

 ,    b.     The  Articles  of  Confederation  did  not  take 

effect  until  ratified  by  thirteen  states> 

/ 

—  c .     The  Articles  of  Confederation  were  ratified  in 

1777. 

  d.     The  Articles  of  Confederation  established  terms 

under  which  thirteen  .separate  states  would 
become  the  United  States  of  America. 

-  e.     The  Confederation  was  created  by  delegates  who 
directly  represented  the  American  people. 

  f .     The  Articles  of  Confederation  were  proposed  and 

written  by  members  of  the  Second  Continental 
Congress. 

  g.     The  Articles  of  Confederation  included  a  Pre- 
amble,  thirteen  Articles,   and  a  Bill  of  Rights. 

-  _  h.  By  ratifying  the  Articles  of  Confederation,  the 
governments  of  the  thirteen  states  gave  up  most 
of  their  powers . 

  i.     The  United  States  government  ..included  a  Congress, 

which  was  to  make  laws,  and  a  Chief /-Executive , 
which  was  to  enforce  laws  "within  the  thirteen 
states . 

  j .     Americans  wanted  to  limit  the  powers  o£  their 

central  government,  because  of  their  recent 
experiences  with  the  British .government. 

2.     Read  each  of  the  following  statements.     Decide  whether  or 

hot  each^ statement  describes  an  aspect  of  government  

under  the  Articles  of  Confederation.  If  so,  answer  YES. 
If  not,  answer  NO.  Circle  the  correct  answer  under  each 
statement. 
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Identify  the  number  of  the  Article  or. Articles  that, 
support (s)   your  answer .     Write  this  information  in  the 
blank,  which  is  part  of  each  item. 


a.     congress  could  ask  the  states  to  supply  money  to  pay 
its  expenses,  but  there  was  no  way  to  force  the  states 
to  pay. 

YES  NO  Article  #  


b.     Congress  had  power  to  declare  war,  but  only  if  nine 
states  agreed. 

YES  NO  Article  #  


Business  of  the  United  States- government  was  to  be 
carried  out  by  the  "Committee  of  the"  States"  during 
periods  when  Congress  was  not  meeting. 

YES  NO  Article  #  


The  Congress  could  establish. executive  committees 
and  departments  to  manage  U.S.  government  business. 

YES  NO  Article  # 


States  with  more  people  had  more  represen  atives  and 
votes  in  Congress  than  did  states  with  less  people. 

YES  NO  Article  # 


f.     Congress  could  expand  its  powers  if  necessary  to  deal 
with  a  serious  problem  confronting  the  United  States. 

YES  NO  Article  #  ; 


Five  of  the  thirteen  states  could  stop  the  United 
States  government  from  making  a  treaty  that  was 
favored  by  the  other  eight  states. 

YES  NO  Article  #   - 


An  amendment  could  be  made  to  the  Articles  of  Confed- 
eration only  if  two-thirds  of  the  states  agreed  to  it. 


YES  NO  Article  #_ 


Every  state  was  supposed  to  obey  decisions  of  Gpn- 
gress  that  were  made  in  agreement  with  the  Articles 
of  Confederation,  but  there  was  no  way  to  force  a 
s  ta  te  to  obey .  * 

YES  NO  Article  #  


j -     All  the  states. were  supposed  to  cooperate  to  resist 
attacks  against  any  one  of  them. 


YES  NO  Article  # 


k.     No  state  was  to  make  a  treaty  with  a  foreign  power 
without  the  consent  of  Congress. 

YES  NO  .   Article.  #  

4 

1.     Every  power  not  granted  specifically  to  the  states 
was  to  be  retained  by  Congress.  > 

YES  NO  Article  #  


Why  was  it  so  difficult  for  Congress  to  pass  laws  under 
the  terms  of  the  Articles  of  Confederation? 


Why  was  it  difficult  or  impossible  for  the  government  of 
the  United  States  to  enforce  laws  under  the  terms  of  the 
Articles  of  Confederation? 


Why  was  it  difficult  or  impossible  for  the  government  of 
the  United  States ,  under  the  Articles  of  Confederation , 
to  raise  money  to  pay  its  expenses?. 


Why  was  it  difficult  or  impossible  for  the  government  of 

the  United  States,  under  the  Articles  of  eonf edef ation, 
to  settle  disputes  between  the  sta tej^jox  between  citizens 
of  different  states?  1 

'  I 

(a)  What  were  three  important  weaknesses  of  the  Articles 
of  Confederation  as  an  effective  plan  for  government 
of  the  United  States? 

(b)  Which  of  these  weaknesses  was  most  significant  in 
causing  the  failure  of  government  under  the.  Articles 
of  Confederation? 

(c)  What  amendments  might  have  been  added  to  the._ Articles 
to  make  this  plan  for  government  more  effective? 
Prepare  at  least  three  amendments  arid  explain -how 
they  might  have  remedied  defects  in  the  Articles  of 
Confederation i 
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LESSON  PLAN  AND  NOTSS-EOR  TEACHERS 


II-4.     The  Articles  of  Confederation   (First  Constitution  of 
the  United  States) 


Previevr-6f— Main-Bo  ints 

This  lesson  describes  briefly  the  origins  and  purposes 
of  the^ Articles  of  Confederation,  the  first  constitution  of 
the  United  States  of  America.     The  main  emphasis,  however,  is 
on  the  main  features  of  the  thirteen  Articles  as  a  plan  for 
government. 


Connection  to  Textbooks  ,  . 

All  high  school  textbooks  in  American  history  and  gov- 
ernment include  sections  about  government  under  the  Articles 
of  Confederation,  which  can  be  supplemented  with  the  informa- 
tion, ideas,  and  activities  of  this  lesson.     This  lesson  pro- 
vides opportunities  to  elaborate  upon  the  content  of  textbook 
chapters.     Furthermore,  ther  activities  and  questions  at  the 
end  of  the  lesson  challenge  students  to  apply  ideas  and  in- 
formation about  the  Articles  of  Confederation. 


Objectives 

Students  are  expected  to; 

1.  explain  the  origins  and  main  purp  les  of  the  Articles  of 
Confederation; 

2.  demonstrate  knowledge  of  main  f eatu;.: of  ti;^.  Articles  of 
Confederation? 

3.  practice  skills  in  locating,  oomprehc  r,:.ngc  ar.  i  interpret- 
ing ideas  and  information  in  a  doci^.er.v.,  Articles  of 
Confederation; 

"4.     identify  and  explain  weaknesses  of  the  Articles  of  Con- 
federation as  a  plan  for  government  of  fcha  United  States. 


Suggestions  for  Teaching  the  Lesson 

Opening  the-Lesson 
•     Inform  students  of  the  main  points  of  the  lesson.  :■ 


•    Ask  students  to  tell  what  they  know  about  the  Articles 
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of  Confederation.     Ask  them  these  questions:      (i)  What 
is  it?     (2)  Why  was  It  created?     (3)  What  were  .its  main 
features?     (4)   Why  did  it  have  these  characteristics? 
1  Tell  students  that  this  lesson  presents  information 
that  pertains  to  the  preceding  questions. 


Developing- the-Lesson 

•  Ask  students  to  read  the  sections  of  this  lesson  about 
the  origins  and  purposes  of  the  Articles  of  Confedera- 
tion and  main  features  of  the  Articles. 

•  Assign  the  activities  and  questions  at  the  end  of  the 
lesson,  items  1-6. 

•  Conduct  a  class  discussion  of  answers  to  items  1-6. 


Concluding  the  Lesson 
•    Assign  item  7  at  the  end  of  the' lesson. 


•  Divide  the  class  into  small  groups  of  from  5-7  students. 

•  Ask  each  group  to  complete  the  three  parts  of  item  7 
and  to  be  prepared  to  report  responses  to  the  class. 

•  Call  on  members  of  different  groups  to  report  their 
responses  to  7a,   7b,  and  7c.     Ask  other  students  to 
listen  carefully  and  to  either  agree  or  disagree  with 
the  reports . 


Sugges^ted^  Reading 

Jensen,  Merrily    T I:  ^  - A£ t ± c  1  es -of -^onfed er a tion  (Madison:  The 
University  or  Wlicjn'sin  Press ,  1940)  . 

Pleasant,  Samuel  A.     The-Articles -oi:— Conf edara-tion  (Columbus, 
Ohio:     Charles  fi.  MefrU  Publishing  Company,  19  68)  . 
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Answer  Sheet/  Items  1  and  2 


a. 

false 

b. 

true 

c  • 

.C  -mm   T  -mm  M 

false 

a  • 

true 

e  • 

raise 

f . 

true 

g- 

raise 

W  - 

n . 

raise 

X  m 

raise 

3  • 

true 

- 

a  • 

yes /  Article  viii 

D  m 

\rrrt /%  TV 

yes  /  Article  xji 

c  • 

d. 

YES,  Article  IX 

e. 

NO,  Article  V  * 

f . 

NO,  Articles  IX  and  II 

g.- 

YES  ,  Article  IX 

h. 

NO,  Article  XIII 

i . 

YES,  Article  XIII 

j  • 

YES,  Article  II 

k. 

YES,  Article  VI 

1. 

NO,  Article  II 

II-5.     OPINIONS  ABOUT  GOVERNMENT  UNDER  THE  ARTICLES  OF 
CONFEDERATION,  1783-1787 


The  Treaty  of  Paris  was  signed  by  representatives  of 
the  United  States  and  Great  Britain  on  September  3,  1783. 
This  act  officially  ended  the  American  War  for  Independence. 
The  independence  of  the  United  States  of  America  was  recog- 
nized, and  boundaries  of  the  new  nation  were  set. 

The  Articles  of  Confederation  were  ratified  by  all 
thirteen  of  the  United  States  as  of  March  1/  1781.  These 
Articles  served  as  the  constitution,  or  plan  for  government, 
of  the  United  States  of  America. 

£  Many  Americans  were  very  pleased  by  the  terms  of  govern 

ment  set  in  the  Articles  of  Confederation;     Others  believed 
that  the  Articles  were  flawed,  and  they  warned  Americans 
about  the  need  to  revise  or  overturn  them. ' 

Following  are  excerpts  from  the  writings  of  some  Ameri- 
can leaders  during  the  period  from  1783-1787^  which  reveal 
important  opinions  about  the  government  under  the  Articles  of 
Confederation.     The  excerpts  from  these  documents  also  con- 
tain evidence  about:  events  associated  with  the  convening  of 
the  Constitutional  Convention  in  1787 • 

As  you  read  the  fc     owing  documents ,  ^hink  about  an- 
swers to  these  questions.  * 

1.  What  views  were  expressed  about  .strengths  or  weak- 
nesses of  government  under  the  Articles  of  Confederation? 

2.  What  were  the  main  similarities  and  differences  in 
the  ideas  about  government? 
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Document  1:     A  Warning. about  the  Need  to  Strengthen  the 
Government  of-  the  United  States 

George  Washington/  the  great  general  of  the  American 
forces  in  the  War  for  Independence ,  wrote  a  letter  in  1783 
that  was  sent  to  each  of  the  thirteen  state  governments.  Hfe 
believed  that  the  government  under  the  Articles  of  Confedera- 
tion might  be  too  weak  to  hold  the  nation  together.  . 

1.  What  was  the  'warning  that  Washington  sent  to  the 
American; people? 

2.  According  to  Washington/  how  could  Americans  avoid 
the  bad  outcomes  described  in  his  warning?-' 


There  are  four  things,  which  I  humbly  conceive,  are 
essential  to  the  well  being,  1  may  even  venture  to  say,  to 
the  existence  of  the  United  Stages  as  an > Independent  Power: 

c  -  - 

1st,     An  indissoluble  Union. of  the  States  under  one 
Federal  Head. 

2d±y.     A  Sacred  regard  to  Public  Justice. 

3diy.     The  adoption  of  fp.  proper  Peace  Establishment, 
and  ^* 

1+thly .     The  prevalence  of  that  pacific  and  friendly 
Disposition,  among  the  People  of  the  United  States,  which 
will  induce  them  to  forget  their  local  prejudices  and  poli- 
cies, to  make  those  mutual  concessions  which  are  requisite 
to  the  general  nrosperity,  and  in  some  instances,  to  sacri- 
fice their  individual  advantages  to  the  interest  of  the 
Community.  . . . 

_        ...it  will  be  a  part  of  my  duty... to  insist  upon  the 
following  positions r 

That  unless  the  States  will  suffer  Congress  to  exercise 
those  prerogatives,  they  are  undoubtedly  invested  with  by 
the  Constitution  [the  Articles  of  Confederation] ,  every 
thing  must  very  rapidly  tend  to  Anarchy  arid  confusion;  That  it 
3s  indispensable  to  the  happiness  of  the  individual  States, 
that  there  should  be  lodged  somewhere,  a  Supreme  Power  to 
regulate  and  govern  the  general  concerns  of  the  Confederated 
Republic*..;  That  there  must  be  a  faithful' and  pointed  com- 
pliance* on  the  part  of*  every  State,  with  the  late  proposals 
and  demands  of  Congress,  or  the  most  fatal  consequences  will 
ensue;  That  whatever  measures  have- a  tendency  to  dissolve 
the  Union,  or .lessen  the  Sovereign  Authority,  ought  to  be 
considered  as  hostile  to  the  Liberty  and „  Independence  of 
America. ...  ~ 


Document  2:     A  Warning  Against  Hasty  Revision  of  the  Articles 
of  Confederation  •  ' 

Richard  Henry  tee  of  Virginia  was  the  president  (pre- 
siding officer)   of  Congress  in  1785.     In  a  letter  to  Samuel 
Morse. in  1785,  Lee  argued  against  immediate  revision  of  the 
Articles  of  Confederation  to  'strengthen  the  government  of  the 
United  States. 

•>  ~  ■ 

 ;   •  %  / 

1.  Why  was  Lee  against  immediate  changes  in  the  Arti- 
cles of  Confederation? 

2.  To  what  extent  did  Lee  disagree  with  the  views  of 
George  Washington?  Explain. 


• • •we  hear  a  constant  cry... That  Congress  must  have  more 
power—That  we  cannot  be  secure  &  happy  until  Congress  com- 
mand implicitly  both  purse  &  sword.     So  thftt  our  confedera- 
tion must  be  perpetually  changing  to  answer  sinister  views  in 
^the  greater  part , *until  every  fence  is  th:  >w..  down  that  was 
designed,  to  protect  &  cover  the  rights  c      -in kind.     It  is  a 
^  melancholy  consideration  that  many  wise  u  ^ood  men  have, 
somehow  or  other,  fallen  in  with  these  ruinous  opinions.    ,1  ' 
think  Sir  that  the  first  maxim  of  a  man  who  loves  liberty 
should  be,  never  to  grant  to  Rulers  an  atom  of  power  that  is 
not  most  clearly  &  indispensably  necessary  for  the  safety 
and  well  being,  of-  Society.     To  say  that  these  Rulers  are  rev- 
ocable, and  ho1  ding  their  places  during  pleasure  may  not^be 
suppose:  to  design  evil  for  self-aggrandizement,  is  affirm- 
ing what  I  cannot  easily  admit.     Look" to  history  and  see  how' 
often  the  liberties  of  mankind  have  been  oppressed  &  ruined 
by  the  same  delusive  hopes  &  falacious  reasoning..  v  The  fact 
is,  that  power  poisons  the  mind  of. its  possessor  and  aids 
him  to  remove  the  shackles  that  restrain  itself.     To  be  sure", 
all  things  human  mustv  partake  of  human  infirmity,  and:  there- 
fore the  Confederation  should  not  be  presumptuously  called 
ah  infallible ^ system  for  all  times  and  all  situations — but 
tho,'  this  is  true,  yet  as  it  is  a  great  and  fundamental  sys- 
tem of  Union  &  Security,  no  change  should,  be  admitted  until 
proved  to  be  necessary  by  the  fairest  fullest  &  most  mature 
experience. . .  . 
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Document  3:.  "  Opposition  to  a  Constitutional  Convention  . 

In  1785,  a  majority  of  thg  legislature  of  the  state  of 
Massachusetts  voted  to  advise  the  state's  delegates  in  Con- 
gress to  propose  a  convention  for  the  purpose  of  revising  the 
Articles  of  Confederation.     The  state  legislators  ,were  con- 
cerned that  the  government  of  the  United  Stages  was  too  weak, 
since^it  had  no  power  to  regulate  commerce,  or  raise  taxes  . 
The  Massachusetts  delegation  in_Congress:refused  to  follow 
the  advice  of  their  state  legislature.     They  explained  their 
opposition  to  a  constitutional  convention  in  a  letter  to  the 
state  legislature ,   September  3,  1785. 

"  ^  _        *    v  ■_  '     -  ■ 

1 .  r  Why  did  the  delegates  to  Congress  from  Massachusetts 

oppose  a  convention  to  revise  the  Articles  of 
Conf ederation? 

2.  To  what  extent  did  their  opinions  agree  with  those 
of  Richard  Henry: Lee  and  George  Washington? 


...The  great  object  of  the  Revolution  was  the  establish- 
ment of  good  government,  and  each  of  the  states,  in  forming 
their  own  as  well  as  the  federal  constitution,  have  adopted 
republican  principles.     Notwithstanding  .this,  plans  have  been 
artfully  laid  and  vigorously  pursued .which,  had  they  been 
successful,  we  think,  would  inevitably  have  changed  our  re- 
publican governments  into  baleful  aristocracies.     Those  plans 
are  frustrated,  but  the  same  spirit  remains  in  their  abet- 
tors.... * 

What  the  effect  then  may  be  of  calling  a  convention  to 
revise  the  Confederation  generally,  we  leave  with  Your  Excel- 
lency and  the  honorable  legislature  to  determine.    We  are 
.apprehensive,  and  it  is  our  duty  to  declare  it,  that  such  a 
measure  would  produce  throughout  the  Union  an .exertion  of 
the  friends  of  an  aristocracy  to  send  members  who  would  pro- 
mote a  change  of  government.... 

 •••we  think  there  is  a  great  danger  of  a  report  [from  a 

convention  to  ravise  the  Articles  >of  Confederation]  which 
would  invest  Congress  with  powers  that  the  honorable  legisla- 
ture have  not  the  most  distant  intention  to  delegate.  Per- 
haps it  may  be  said  this  can  produce  no  ill  effect;  because 
Congress  may  correct  the  report ,  however  exceptionable ,  or, 
if  passed  by  them,  any  of  the  states  may  refuse  to  ratify  it. 
True  it  is  that  Congress  and  the 'states  have  such  powers; 
but  would  not  such  a  report  affect  the  tranquility  and  weaken 
the  government  of  the.  Union? 


.. .every  measure  should  be  avoided  which  would  strength- 
en the  hands  of  'the  enemies  to  a  free  government.... 
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Document  4:     Predictions  of  a  Crisis 

On  June  27/_  1786/  John  Jay  wrote  to  George  Washington 
from  New  York.     He  said:     "Our  affairs  seem  to  lead  to  some 
crisis,   some  revolution-~-some thing  that  I  cannot  foresee  or 
conjecture;"     Washington  replied  to  Jay's  letter  on  August  1, 
1786. 

.-> 

1.  Did  Washington  agreo  with  Jay? 

2.  How  similar  were  Washington.'  s  views  in  this  letter 
to  his  opinions  xn  his  letter  of  1783?  (See  Docu- 
ment 1.  ) 


Your  sentiments  the.*   o*.,r  affairs  are  drawing ; rapi/lly  to 
a  crisis,  accord  with  nry  ovri....     I  do  not  conceive  we  can 
eoci-st  long  as -a  nation  v     : jut  haying  lodged  p^mewhert-  a 
power,  which  will  pervade  the  whole  Union  in  as  energetic  a 
manner  as  the  authority  of  the  state  governments  o^ctends  - 
over  the  several  states. 

What  astonishing  changes  a  few  years  are  cape-.bLe  of  pro- 
ducing.    I  am  told  that  even  respectable  characters  speak  of 
a  monarchical  form  of  government  without  horror....     What  a 
triumph  for  our  enemies  to  verify  their  predictions!     What  a 
triumph  for  the  advocates  of  despotism  to  find,  that  we  are 
incapable  of  governing  ourselves,  and  that  systems  founded 
on  the  basis  of  equal  liberty  are. . .fallacious.     Would  to 
God,  that  wise  measures  niay  be  taken  in  time  to  avert  the 
consequences  we  have  but  too  much  reason  to' apprehend. .. . 


*  U 
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Document  5:     Reasons  for  Shays'  Rebellion 

Economic  conditions  were  bad  in  1786 ;     Farmers  seemed 
to  suffer  more  than  others.     Many  had  large  debts ;     In  west- 
ern Massachusetts,  discontent  grew  as  homes  and  farms  were" 
lost  by  farmers  who  could  not  pay  their  debts.     Some  people 
went  to  jail  as  punishment^ for  not  paying  debts.  * 

^he  poor  fafm^rs  asked  the  state  government  for  help; 
But  the  state  legislature  did  nothing  to  aid  them.  Popular 
discontent  led  to  riots.     Mobs  stopped  government  officials 
from  punishing  debtors  or  from  auctioning  the  property  of 
those  in  debt;  - 

Daniel  Shays,  a  veteran  of  t      War  for  Independence, 
became  a  leader  of  several  hundred  rebels  in  November  of  IV  o  o 
They  threatened  state  government  officials,  but  were  routed 
by  the  state  militia  in  February  of  1787. 

Daniel  Gray  of  Hampshire  County  was  a  spokesman  for  the 
rebels.     He  reported  to  the  public  the  reasons  for  the  riots 
that  were  led  by  Daniel  Shays. 

According  to  Daniel  Gray,  what  were  main  reasons  for 
the  rebellion? 


We  have  thought  proper  to .  inform  you  of  some  oi*  the 
principal  causes  of  the  late  risings  of  the  people  and  also 
of  their  present  movements ,  viz,: 

1_.     The  present  expensive  mode  of  collecting,  debts ^ 
which  "by  reason  of  the  great  scarcity  of  cash  will  of  neces- 
sity fill  bur  jails  with  unhappy  debtors.,.,  and  thereby  a 
reputable  body  of  people  rendered  incapable  of  being  serv- 
iceable either  to  themselves  or  the-  community, 

2.  The.  monies  raised  by  impost  and  excise  being  appro- 
priated to  discharge  the  interest  of  governmental  securities, 
and  not  the  foreign  debt,  when  these  securities  are  not  sub- 
ject to  taxation. 

3.  A  suspension  of  the  writ  of  habeas  corpus,  by  which 
those  persons  who  have  stepped  forth  to  assert  and  maintain 
the  rights  of  the  people  are^ liable  to  be  taken  and  conveyed 
even'to  the  most  distant  part  of  "the  commonwealth, . and  there- 
by subjected  to  an  unjust  punishment. 

4.  The  unlimited  power  granted  to  justices  of  the 
peace,  and  sheriffs ,  deputy  sheriffs,  and  constables  by  the 
Riot  Act,  indemnifying  them  t o  the  prosecution  thereof;  when 
perhaps  wholly  actuated  from  a  principle  of  revenge,  hatred, 
and  envy. ... 
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Document  6:     A  Letter  about  Shays'  Rebellion 

Shays 'Rebellion  was  crushed  quickly  by  the ; Massachu- 
setts state  militia .     Nonetheless ,  it  was  viewed  with  alarm 
by  many  Americans ,  who  added  this  event  to  their  list  of 
reasons  for  changing,  the  Articles  of  Confederation.  Abigail 
Adams  was  in  England  at  the  time  of  Shays'  Rebellion.  Her 
husband^  John  Adams,  was  the  representative  of  the  United 
States  to  the  British  government.     Reports  of  Shays'  Rebel- 
lion had  been  sent  to  her  from  friends  in  Massachusetts, 
where  her  home  was  located.     On  January  2,  1787,   she  ex- 
pressed her  views  of  the  rebellion  in  a  letter  to  Thomas 
Jef r:  " rson,  who  was  in  Paris,  serving  as  representative  of 
the  Mnited  States  to  the  French  government. 

1.  What  was  Abigail  Adams'  opinion' of  the  rebels? 

2.  What  were  her  views  about  the  likely  causes  and 
conse  ;'uences  of  the  rebellion? 


With_reg-;v  to  the  J-amu±ts  in  my  native  state  which  you 
inquire  about,,  ±  wish  i  could  say  that  report  had  exaggerated 
thenu     It  is>  too  true,  sir,  that  they  have  been  carried  to  so 
alarming  a  height  as  to  stop  the  courts  of  justice  in  sev- 
eral counties-     Ignorant,  restless  desperadoes,  without  con- 
science, or  principles,  have  led  a  deluded  multitude  to  follow 
their  standard,  under  pretense  of  grievances  which: have  no 
existence  but  in  their ; imaginations .     Some  of  them  were  cry- 
ing o..t  for  a  paper  currency,  some  for  an  equal  distribution 
of  property,  soiiie  were  for  annihilating  all  debts,  others 
complaining  ohat  the  Senate  was  a  useless  brancfcrof  govern- 
ment, that  the  Court  of  Common  Pleas  was  unnecessary,  and  - 
that  the  sitting  of  the  General.  Court  in  Boston  was  a  griev- 
ance.    By  this  list  you  will  see  the  materials  which  compose 
this  rebellion  and  the  necessity  there  is  of  the  wisest  and 
most  vigorous  measures  to  quell  and  suppress  it.   -Instead  of 
that  laudable  spirit  which  you  approve,  which  makes  a  people 
watchful  over  their  liberties  and  alert  in  the  defense  of 
them,  these  mobbish  insurgents  are  for"  sapping  the  founda- 
tion, and  destroying  the  whole  fabric  at  once. 

.  But  as  these  people  make  only  a  small  part  of  the  state, 
when  compared  to  the  more  sensible  and  judicious,  and  al- 
though they  create  a  just  alarm  and  give  much  trouble  and 
uneasiness,  I  cannot  help  flattering  myself  that  they  will 
prove  salutary  to  the  state  at  large,  by  leading  to  an  in- 
vestigation of  the  causes  which  have  produced  these  commo- 
tions. ... 

The  lower  order  of  the  community  were  pressed  for  taxes, 
and  though  possessed  of 'landed  property  they  were  unable  to 
answer  the  demand,  while  those  who  possessed  money  were  fear- 
ful of  lending . . . . 
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Document  7:     Report  from  the  Annapolis  Convention 

A  convention  was  held  at  Annapolis ,  Maryland,  from 
September  11-14  ,  17  8  6 .     Delegates  .from  five  states. were  there 
New  York,  New  Jersey ,  Delaware ,  Pennsylvania ,  arid  Virginia • 
James  Madisonof  Virginia  had  influenced  his  state  legisla- 
ture tbuaall-jEbr .  a  meeting  of  representatives  from  the  thir- 
teen states  to  discuss  amendments _ to  the  Articles  of  Confed- 
eration that  would  provide  for  ef f ective  regul ation  of  com- 
merce between  the  states.     When  representatives  from  only 
five  states  came  to  Annapolis ,  Madison  and  others  at  the  con- 
vention decided  not  to  discuss  revisions  to  the  Articles  of 
Confederation.     Instead,   they<  issued  a  report,  wftich  invited 
the  governments  of  the  thirteen  states  to  send  delegates  in 
May  of  1787  to  a  convention  in  Philadelphia.     A  copy  was  sent 
to  the  Congress  of  the  United  States .     The  object  of  the  pro- 
posed meeting  in  Philadelphia  was  to  revise  the  Articles'  of 
Confederation.     Alexander  Hamilton  "of  N£w  York  wrote  the  re- 
port of  the  Annapolis  Convention. 

1.  Why  was  this  report  written?  ' 

2 .  what  views  about  the  Articles  of  Confederation  were 
expressed  in  this  report? 


To  the  Honorable,  the  legislatures  of  Virginia,  Delaware, 

i'viiy/ioylv^lH ,  New  Jersey,  and  New  York,  the  commissioners 

from  the  said  states,  respectively  assembled  at  Annapolis, 

humbly  beg  leave  to  report..,.        -  . 
« 

That  there  are  important  defects  in  the  ::jstem  of  the 
federal  government  is  acknowledged  by  the  acts  of  all  those 
states  whica  have  concurred  in  the  present  meeting;  that  the 
defects,  upon  a  closer  examination,  may  be  found  greater  and 
more  numerous  than  even  these  acts  imply  is  at  least  so  far 
probable,  from  the  embarrassments  which  characterize  the  ; 
present  state  of  our  national  affairs,  foreign  and  domestic , 
as  may  reasonably  be  supposed  to  merit  a  deliberate  and  can- 
did discussion,  in  some  mode,  which  will  unite  the  senti- 
ments and  councils  of  all  the  states.     In  the  choice  of  the 
mode,  your  commissioners  are  of  opinion  that  a  convention  of 
deputies  from  the  different  states,  for  the  special  an-*  sole 
purpose  of  entering  into  this  investigation  and  digesting  a 
plan  fo:   supplying  such  defects  as  ma.y  be  discovered  to  exist, 
will  be  entitled  to  a  preference  frcm  considerations  which 
will  occur  without  being  particularize a. . . . 

...your  commissioners,  with  the  most  respectful  defer- 
ence, beg  leave  to  suggest  their  unanimous-  conviction  that 
it  may  essentially  tend  to  advance  the  interests,  of  _the  Union 
if  the  states,  by  whom  they  have  been  respectively  delegated, 


would  themselves  concur  and  use  their  endeavors  to  procure 
the  concurrence  of  the  other  states  jh  the  appointment  of 
commissioners ,  to  meet  at  Phiiade."  z&y&  on  the  second  Monday 
cin  May  next,  to  take  into  consideration  the  situation  of  the 
United  States,  to  devise  such  further  provisions  as  shall 
appear  to  them_necessary  to  render  the  Constitution  of  the 
federal  government  adequate  to  the  exigencies  of  the  Union; 
and  to  report  such  an  act  for  that  purpose  to  the  United 
States  in  Congress  assembled,  as  when  agreed  to  by.  them,  and 
afterward  confirmed  by  the  legislatures  of  every  state,  will 
effectually  provide  for:  the  same.... 
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Document  8:     Approval  by  Congress  of  a  Convention  to  Revise 
;%      the  Articles  of  -Gonf ederation   ^ 

On  February  21,  1787,  Congress  agreed  to  the  report  of  . 
the  Annapolis  Convention  and  granted  official  approval  to  the 
proposed  convention  in  Philadelphia.     Even  before  Congress 
had  acted,   six  states  had  appointed  delegates  to  the  conven- 
tion;  these  were  the  states  of  Delaware,  Georgia,  New  Jersey, 
North  Carolina,  Pennsylvania^  and  Virginia. 

By  June,  1787,   six  other  states  had  appointed  delegates; 
these  were  the  states  of  Maryland,  Connecticut,  Massachusetts , 
New  Hampshire,  New  York;  and  South  Carolina.     The  state  offi- 
cials of  Rhode  Island  decided  not  to  send  representatives  to* 
the  convention. 

1.  What  was  the  mission  set  by  Congress  for  the  con-, 
vention  in  Philadelphia? 

2 .  To  what  extent  did  this  document  agree  with  the 
:  report  of  the  Annapolis  Convention? 


Whereas  there  is  provision  in  the  Articles  of  Confedera- 
tion &  perpetual  Union  for  making  alterations ' therein  by  the 
Assent  of  a  Congress  of  the  United  States  and  of  the  legis- 
latures of  the  several  States;  And  whereas  experience  hath 
evinced  that  there  are  defects  in  the  present  Confederation.... 

Resolved  that  in  the  opinion  of  Congress  it  is  expedient 
that  on  the  second  Monday  in  May  next  a  Convention  of  dele- 
gates who  shall  have  "been^  appointed  "by  the  several  states  "be 
heid^at  Philadelphia  for  the  sole  and  express  purpose  of  re- 
vising the  Articles  of  Confederation  end  reporting  to  Con- 
gress and  the  several  legislatures  such  alterations  and  pro- 
visions as  shaii  when  agreed  to  in  Congress  e.nd  confirmed  "by 
the  states  render  the  federal  constitution  adequate  to  the 
exigencies  of  Government  &  the  preservation  of  the  Union. 
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Document  9:     Notes  of  a  Delegate  to  the  Constitutional 
Convention 

The  Constitutional. Convention  met^in  Philadelphia  from 
May  until  September  17,  1787.     James  Madison  of  Virginia  was 
one  of  the 'leading  participants.     He  had  been  one  of  the  ear- 
liest effective  critics  of  government .under  the  Articles  of 
Confederation.     He  also  was  a  leader  in  the  movement  to  con- 
vene the  Constitutional  Convention  in  Philadelphia.  Madison 
prepared  diligently  for  the  convention.     He  made  careful  plans 
about  changes  in  the  government  that  he  wanted  to  propose  at 
the  convention.     He  also  noted,   in  April  of  17  87,  main  weak- 
nesses of  the  government  of  the  United  States,  which  needed 
to  be  corrected.      .  "*  - 

What  were  Madison's  views  about  weaknesses  of  government 
under  the  Articles  of  Confederation? 


Vices  of  the  Political  System  of  the  United  States 

I  .     Failure  of  the  States  to  comply  with  the  Constitutional 
Requisitions. 

2.  Encroachments  by  the  States  on  the  federal  authority. 

3.  Violations  of  the  law  of  nations  and  treaties. 

k.     Trespasses  of  the  states  on  the  rights  of  each  other. 

5.  Want  of  concert  in  matters  where  common  interest 
requires  it. 

6.  Want  of  Guaranty  to  the  States  of  their  Constitutions 
and  laws  against  internal  violence. 

7.  Want  of  sanction  to  the  laws,  and  of  coercion  in  the 
Government  of  the  Confederacy. 

8*     Want  of  ratification  by  the  people  of  the  articles  of 
Confederation. 

9-     Multiplicity  of  the  laws  in  the  several  States. 

10.     Mutabilitjr-of  the  laws  of  the  States. 


M--f     .  .. 
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Document  10:   ; Washington's  Advice?  to. Delegates  at  the 
J  Constitutional  Convention  - 

The  first  meeting  of  the  Constitutional  Convention  was 
held  on  May  25,  1787.     The  delegates  voted  unanimously  to 
elect  George  Washington'  as  president  of _ the  Convention.  Ac- 
cording to  the  official  records,  he  spoke  to  the  Convention 
only  two  times.     Otherwise  he  carefully,  maintained  order  as 
the  presiding  officer  and  directed  the  business  of  the  Con- 
vention efficiently  and  effectively.     He  also  influenced  the 
ideas  and  decisions  of  delegates  informally  through  meetings 
at  dinner  and  in  private  conversations.. 

Following  are  two  examples  of  Washington's  ideas  at  the 
Convention.  The  first  example  is  taken  from  a  letter  of  May 
30,  17  87,  to  Thomas  Jefferson,  who  was,  in' Paris  /  France.  It 
reveals  the  kind^qf private :  advice  that  he  offered  to  dele- 
gates.  The  Second  example  is  from  a  brief  speech  that  Wash- 
ington made  to  the' delegates  during  *  the  opening  phase  of  the< 
Convention. 

1.  How  similar  were  the  views  of  Washington  in  1787  to 
his  views  in  1783?     (See  Document  1.) 

2.  To  what  extent  did  Washington  seem  to  agree  or  disa 
*  gree  with  the  mission  set  for  the  Convention  by  the 

Congress  of  the  United  States?  ^ 

3/    What  might  have  been  Washington's  purpose  in  speak- 
ing to  the  delegates  as  revealed  in  the  document 
below? 

 Washington  to  Jefferson,  May  30,   1737-  ' 

...the  situation  of  the  gem    il  government ,  if  it  can 
be  called  a  sovernment *  is  shaken  to  its  foundation ,  and 
liable  to  be  overturned  by_every  blast.     In  a  word  it.  is  at 
an  end;  and,  unless. a  remedy  is  soon  applied,  anarchy  and 
confusion  will  inevitably  ensue. 


Remarks  to  the  Convention   -  — 


'  It  is  too  probable  that  no  plan  we  propose  will  be  . 
adopted.     Perhaps  another  dreadful  conflict  is  to  be  sus- 
tained.    If  to  please  the  people,  we  offer  what  we  ourselves 
disapprove,  how  can  we  afterwards  defend  our  work?    Let  us 
raise  a  standard  to  which  the  wise  and  honest  can  repair.... 
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Using  Evidence  from  Documents 


Use  evidence  from  Documents  1-10  to  respond  to  the 
activities  and  questions  "-that,  follow. 

i.     Match  the  events  in  List  I  with  the.  r'nte  when  U;,^y  hap- 
pened.    Place  the  letter  next  to  th ..   correct  data  in  List 
II  in  the  space  next  to  the  appropriate  ev3nt  in  List  I. 
Items  in  List  II  may  be  used  more  than  one  time. 

List.  I 


1.  Start  of  Shays'  Rebellion 

2 .  Annapolis  Convention 

3 .  Washington 1 s  Letter  to  the  13 
State  Governments 

_4.     Beginning  of  the  Constitutional 
Convention 

_5.     End  of  Shays'  Rebellion 

6 .  -  Refusal  of .Massachusetts '  Delegation 

to  Congress  to  Support  the  Convening 
rof  a  Constitutional  Convention 

7.  Richard  Henry  Lee's  Opposition  to 
Revision  of  the  Articles  of  Con- 
federation 


List  II 

h. 

1781 

B. 

1782 

C  . 

1783 

D. 

1784 

E.  • 

17  85 

F. 

1786 

G  .  .. 

17  8  7 

Which. of  these  statements  can  be  supported  with  evidence 
from  Documents  1-10? 

(a)  Place  an  "X"  in  the  space  next  to  each  item  that  is 
backed  up  or  supported  conclusively  by  evidence  in 
Documents  1-10 . 

(b)  Place  an  "0"  in  the  space  next  to  each  item  that  is 
rejected;  conclusively  b^   evidence  in  Documents  1-10. 

(c)  .Make  no  mark  in  the  space  next  to  each  item  that  is 

neither  supported  nor  rejected  conclusively  by  evi- 
dence in  Documents  lrlO.      (These  items  might  be  true 
or  false;  however,  there  is  not  sufficient  evidence 
in  these  documents  to  make  a  conclusive  judgment.) 

Be  prepared,  to  explain  your  responses .  Refer  to  the  con- 
tent of  particular  documents  to  support  your  answers. 


a.     There  was  practically  no^support' by  members  of 
Congress  for  the  Articles  of  Confederation  dur- 
ing the  period  from  17  83-178  7. 


b.     George  Washington  wrote  that  he  wanted  to  re- 
place the  Articles  of  Confederation  with  a  new 
constitution  as  early  as  17  83. 

_c.     Shays'   Rebellion  influenced  the  majority  of 
Americans  to  support?  the  replacement  of  the 
Articles  of  Confederation  with " a  new  consti- 
tution . 


_d .     Members  of  Congress  were  the  primary  supporters 
of  the  movement  to  hold  a  constitutional  con- 
vention. 

_e.     A  main  criticism  of  government  under  the  Arti- 
cles of  Confederation  was,  lack  of  power  by  a 
central  government ' to  make  and  enforce  laws 
throughout  the  United  States. 

f.     A  main  concern  of  those  who  supported  the  Afti-  5 
cles  of  Confederation  was  that  a  new  constitu- 
tion might  permit ' a  strong  central  government  to 
destroy  important  rights  of  the  states  and  lib- 
erties of  the  people. 


Use  evidence  in  Documents  1-10  as^fthe  starting  point  for 
discussion  of  these  questions. 

a.  Why  did  George  Washington,  Alexander  -Hamilton,  and 
James  Madison  want  basic  changes  in  the.  pirn  for  gov- 
ernment of  the  United  States? 

b.  Why  did  Richard  Henry  Lee  and  the  Massachusetts  dele- 
gation to  the  Congress  oppose  basic  revisions  in  the 
Articles  of  Confederation?  -  r 

c.  Why  did  Washington,  Hamilton,  Madison,  and  their  sup- 
porters succeed,  in  their  plans  to  convene  a  constitu- 
tional convention? 


What  additional  evidence  would  be  helpful  in  answering 
the  preceding  questions?    Make  a  list  of  types  of  docu- 
ments,' or  specific  'documents,   that  might  'include  evidence 
needed  to  make  more  complete  responses  to  the  preceding 
questions.  1 
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Suggestions  for  Teaching  the  Lesson 

it 

Opening  the  Lesson 

•  Inform  students  of  the  purpose  of  the  lesson. 

•  Have  them  read  the  introduction  to  the  lesson  and  Docu- 
ment i; 

•  Discuss  Document  I  with  students.     Guide  the  students 
in  their  interpretation  of  the  document.     Discuss  the 
two  questions  at  the  beginning  of  the  document.  Solicit 
and  answer  questions  about  how  to  approach  interpreta- 
tion, of  a  document  or  primary  source. 

Developing  the^  Lesson  •  * 

•  Ask  students  to  read  all  of  the  documents  in  this  ies- 
-    son.     Tell  them  to  use  the  questions'  that  precede  each 

document  as  guides  to  their  reading  and  interpretation 
of  the  documents .  << 

•  Conduct  aJ  class  discussion  in  which  you  examine  with  

students  each  document  in  the  lesson.     Move  through  the 
documents,  one  by  one,  and  discuss  the  questions  tfiat 
prec  .-de  each  document.     Raise  and  discuss  other  ques- 
tions about  the  document  that  seem  interesting  to  you 
and  your  students.     Help  the  students  to  comprehend^ the 
iTiain  ideas  in  each3  document. 

Concluding  J:he  Lessor!  ,   ■  • 

•  .Have  students  complete  activities  1  and  2  at  the  end  of 
the  lesson.     Discuss  answers  with  taem. 

•  Have  students  discuss  responses  to  the  questions  in 
items  3  and  4  at  the  end  of  the  lesson. 

•  You  might  wish  to  have  students  write  an  essay,  based 
on  evidence  in  the  documents,  in  response  to  one  or 
moire  of  the  questions  in  item  3. 


Suggested  Reading 

Flexner ,  James  Thomas .     George  Washington  and  the  New  Nation, 

1783-1793    (Boston:     Little,  Brown  and  Company,  197G)\ 

■i  -   /- 

This  is  one  of  a  four-volume  set  on  th^  iif e  of  Wash- 
ington,   -It  discusses  his  criticises  of  the  Articles  of  Con- 
federation and • leadership  at  the  Constitutional  Convention. 
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Sander len,  George.     a_Hoop  to  the  Barrel;     The  Making  o£  the 
American  ConstrEatxon  "Hew  York:     Coward,  McCann  and 
Geoghegan,  Inc.,   1974),  pp.  8-44. 

The  first  part  of  this  book  is  about  events  preceding 
the  Constitutional  Convention.     It  includes  edited  primary 
sources.     This  book  is  designed  for  use  by  high  school  students. 


Answer  Sheets  Items  1  and  2  at  the  End  of  the  Lesson 

1.     1-F  2.     a  -  0 

2  -  F  b  -  0  - 


3  - 

4  -. 

5  - 

6  - 


e 
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s 
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d 
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x 

X 


/ 
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II- 6.     WASHINGTON'S  DECISION  TO  ATTEND   THE  CONSTITUTIONAL 
CONVENTION 

Back^o^Q--^^-.Dx££lcxiit  Decision    .  * 

» 

After  the  War  for  Independence,  General  George  Washing- 
ton went  home^    After  eight  years  of  continuous  service  to  his 
country,  the  great  American  hero  retiree?  from  public  life.  He 
wanted  to  enjoy  his  last  years  of  life  as  a  farmer,  which  al- 
ways had  been  his  favorite  occupation. 

:     Washington  expressed  relief  and  hopes;  for  an  easy-going 
future  in  a  letter  to  the  Marquis  de-  Lafayette: 

I  am  not  only  retired  from  all 
public  employment,  but  I  am  retiring 
.*   "  within  myself,  and  shall  be  able  to  * 

wend  the  solitary  walk  and  tread  the 
paths  of  private  life  with  heartfelt 
satisfaction.     Envious*  of  none,  !  am 
determined  to  be  pleased  with  all, 
and  this,  my  dear  friend,  being  the. 
order  of  my  march,  I  will  move  gently 
down  the  stream  of  life  until  I  sleep 
with  my  fathers.   "■  .  * 

In  a  letter  to  the  American' people >  Washington  wrote  that 
he  never  again  would  seek  public  office.     He  also  issued  a  warn- 
ing- about  the  need  for  a  stronger  national  government.     "No  man 
in  the  United  States  is,  or  can  be,  more  deeply  impressed  with 
the  necessity  of  reform  in  our  present  confederation  than  my- 

self , "  wrote  Washington. 

j  ...... 

Washington's  advice  was  ignored.     The  Articles  of  Con- 
federation were  not  amended.         consequently,  -from  1783  to  17S5 , 
the  new  American  nation  suffered  greatly  from  an  ineffective 
national  government.     Many  citizens,  doubted  that  the  weak  United 
States  could. survive.     It  seemed  likely  that  the  fragile  national. 
;union  would  be  fractured  into  several  competing  republics. 

As  the  nation's  troubles  became  worse  and  worse,  several 
leading  citizens  decic       finally  to  reform  the  Articles  of  Con- 
federation.    A  majoriL,    .n  Congress  agreed,  and  a  convention 
was  scheduled  to  convene  in  Philadelphia  during  May,  1787. 
Each  state  government  was  invited  to  select  delegates,  who 
would  participate  in  the  momentous  meeting  to  change  the  na- 
tional government.  ^ 

The  Occasion  for  a  Decision, 

The  Virginia  government  elected  Washington  to  head  the 
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state  delegation.     Washington,  however,  was  puzzled  about  whether 
to _ go  to  Philadelphia.     There- seemed  to  be  important  reasons  for 
staying  at  home. 

_  a  George  Washington  faced  a  difficult  decision.  Should  he  at- 
tend^the  convention  in  Philadelphia"?  — '  

Reasons  for__Mot  Going  to  the  Convention 

Washington  certainly  didn't  feel  up  to  a  long,  hard  trip. 
He  was  55-years-old.   and  he  often  felt  older.     His  body  usually 
ached  from  rheumatism;   sometimes  he  couldn't  lift  his  arm  as 
high  as  his  head.- 

Family  problems  were  pressing  Washington.     His  79-year-old 
mother  was  •      y  ill,  as  was  his  sister.     They  lived  nearby  and 
often  asked  ..or  help.     His  brother  had  died  in  January,  1787, 
which  depressed  George  very  much.     He  also  wanted  to  help  his 
dead  brother's  children. 

George's  wife,  Martha,  did  not  want  her  husband  to  leave 
home  again.     She  had  hardly  seen  him  during  eight  years  of  the 
War  for  Independence.     After  the  war,   in  1783,  she  said:  "I 
had  anticipated  that  from  this  moment  we  should  have  been  left 
to  grow  old  in  solitude  and  tranquility  together."  Likewise, 
George  w,as  reluctant  to  once  again  forsake  the  comforts  of  his 
home  for  public  service. 

4-  4.  jB"siness  problems  were  a  constant  worry-.     Washington  hesi- 
tated to  leave  his  plantation  for  several  weeks,  because  the 
place  needed  his  attention.     There  were  repairs  to  be  made  and 
debts  to  be  paid.     He  believed  it  was  his  duty  to  attend  to  these 
matters.  ; 

The  political  reasons  for  staying  home  loomed  larger  than 
the  personal  reasons  for  not  going  to  Philadelphia.     Firs;  of  all, 
what  if  the  convention  failed?     What  if  most  states  didn't  bother 
to  send  delegates?     Washington  would  be  embarrassed.     His  qreat 
reputation  would  be  ruined.     His  old  friend,  Henry  Knox,  advised 
him  to  sta-    home  to  protect  his  good  name.     James  Madison  wrote: 

it  ought   yt  to  be  wished  by  any  of  his  friends  that  he  should 
participate  xn  any  abortive  undertakings." 

-    ,   John  Jay_reminded  him  that  the  convention  wasn't  quite  legal. 
The  legal  procedures  for  amending  the  Articles  of  Confederation 
.were  being  ignored  by  the  organizers  of  the  Philadelphia  conven- 
tion.    Should  Washington  go  to  a  meeting  that  citizens  might  view' 
as  illegal? 

Washington  also  remembered  his  promise  never  again  to  seek 
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public  office.     If  he  accepted     1 ection  as  a  delegate  to.  the  con- 
vention.  people  might  say  that,  h       ad  broken  his  word.     They  might 
also  think  he  wanted  to. use  the  convention . to  gain  power  in  the 
government.     Did  he  want  to  risk. being  called  a  hypocrite?  Did 
he  want  to  seem  to  be  a  schemer  in  pursuit  of  personal  power  and 
glory? 

Rea  ^ofl^-4or -  Going-  t,o-the-C on  v%nt i  on 

As  Washington  considered  his  decision ,  he  _not;Ci  several 
reasons  in  favor'  of  going  to  Philadelphia.     After  rr.jhiie;  Congress 
recognized  the  convention.     This  gave-  the  meeting  an  appearance 
of  legality. 

By  the  end  of  March,   it  seemed  that  most  states  would  send 
(^?l?9?Lt??_t9_ Philadelphia.     Only  Rhode  island  ?v  emed  likely  to 
ignore  the  convention^    There  was  no  doubt  tha^.  there  would  be 
a  convention .     Furthermore ,   the  convention  might  be  successful. 
How  would  he  feel  if  the  convention  made  great  achievements  with- 
out his  participation?     Would  his  reputation  suffer  if  great  de- 
cisions were  made  ih  his  absence? 

Washington  found'  out  that  most  of  the  delegates  already  se- 
lected were  with  great  reputations.     If  he  went  to  the  Con- 
vention, he      uld  be  in  good  company. 

Durir     Mc;    h,  1787,  Washington  received  many  letters  urging 
him  to  attend  trie  convention.     The  v . came  from  old  comrades  in  the 
war,  who  asked  their    General  to  preserve  tne  fruits  of  this  vic- 
tory by  helping  to  create  an  effec  ive  national  government.  Henry 
Knox  changed  his  advice.     He  wrote:     "It  is  the  general  wish  that 
you  should  attend." 

Some  leaders  believed  that  Washington 1  s  participation  might: 
make  the  difference  between  success  or  failure  at  the  convention. 
His  reputation  among  citizens  was  so  great  that  his  attendance 
would  make  the  convention  seem  legitimate. 

Why  Washington  Decided.- to-Go- 

On  March  28 ,  George  Washington  wrote  to  Governor  Randolph 
of  Virginia  that  he  would  lead  the  Virginia  delegation  in  Phil- 
adelphia.    He  decided  it  was  his  duty  to  be  at  the' convention. 
Washington  feared  that  Americans  would  consider  him  a  bad  citi- 
zen if  he  didn't  participate  in  an  event  of  such  great  signifi- 
cance. 

Washington  wanted  "very  much  for  his  new  nation  to  succeed. 
"To  see  this  country  happy  ...   is  so  much  the  wish  of  my  soul," 
he  said.     He. had  to  make  his  best  effort  to  help,  no  matter 
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what  persona.1   or  political  risks  he  might  take. 

His  fellow. citizens  needed  him,   so  Washington  once  again 
rose  to  .the  challenge  of  public  responsibility.     fie  mustered  his 
strength  and  went  to  Philadelphia  xn  May,  1.787. 

Henry  Knox  observed:     "Secure  as  he  was  in  his  fame,  he  has 
-again  committed  it  to  the  mercy  of  events.     Nothing  but  *-he 
■critical  situation  of  his  country  would, have  induced  him  to  so 
hazardous  a  conduct." 

Reviewing  Facts  and  Main  Ideas  About  Washington's  Decision 
L°     in8 17 8 7?  difficult  decision  facing  Geroge  Washington 

2.  What  political  events  brought  about  Washington's  occasion 
for  decision? 

3.  What  were  main  reasons  for  not  attending  the  convention 
in  Philadelphia?   

4.  What  were  main  reasons  for  attending  the  convention? 

Analysis   jf  Washington's  Decision 

.     George  Washington's  decision  to  attend  the  convention  in- 
volved alternatives,  consequences  and  goals.     Anyone  faced  with  a 
difficult  decision  should  think  carefully  about  these  questions: 

1.  What  are  my  alternatives  or  choices? 

2.  What  are  the  possible  and  probable  consequences,  or 
outcomes,  cf  each  choice? 

3.  What  are  my  golals?     (what  do  I  want  or  value  in  this 
situation?)  i 

i 

4:.     in  view  of  my  goals,  which  consequences  are  best  in 
xn  this  situation? 

5.     What  choice  or  decision  should  I  make?     (Which  choice 
is  most  likely  to  lead  toward  my  goals?) 

You  can  use  a  Decision  Tree  to  keep  track  of  a  decision 
maker  s  answers  to  the  questions  about  goals,  alternatives  and 
ShEE£s??'a  T^°k'at  the' decision  Tree,  on  'page  81  /about  George 
Washington's  decision  to  attend  the  convention.     This  Decision 
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Tree  is  a  chart/  which  shows  the. .alternatives ,  consequences1' 
and  goals,  that  were  involved  in  Washington's  occasion  for  deci- 
sion —  whether  or  not  to  attend  the  convention. 


Look  at  the  Decision  Tree  and  answer  this  question:  What 
were  Washington's  alternatives  in  this  case? 


Washington's  main  goals  in  this  case  reveal  his  values  — 
his  beliefs  about  what  is  good  or  bad,  right  c    wrong.     The  goals 
in  this  chart  are  guides  to  Washington's  choice  to  attend  the 
convention.     They  help  us  to  understand  why  he  thought  one  al- 
ternative was  better  than  the  other  in  this  occasion  for  deci- 
sion. 


Look— at- the  Decision  Tree  and -answer-these  questions: 

1.  What  were  Washington's  goals  in  this  case? 

2.  What  did  Washington's  goals  tell  us  about  his  values? 

3.  How  can  Washington's  goals  and  values  be  used  to  explain 
his  decision  to  attend  the  convention? 


Identifying  alternatives/   consequences  and  goals  can  help 
you  understand  and  analyze  any  decision  making  situation.  Good 
decisions  have  good  consequences  for  the  decision  maker  and 
otr^rs.     The  outcomes  are  desirable  for  the  people  affected  by 
t*^  decision. 


Look  at  the  Decision  Tree  and  answer  these  questions: 

1.  What  were  positive  and  ne.gative'  consequences  associated  with 
a  decision  to  go  to  the  convention?  \ 

2.  What  were  positive  and  negative  consequences  of  a  decision 
not  to  go  to  the  convention? 


Washington's  decision  had  some  positive  and  negative  "ef- 
fects on  him  and  others.     Make  two  lists.     First/  review  the 
case  study  and  Decision  Tree  and  identify- how  Washington's  de- 
cision was  likely  to  effect  hxTtu     Next/—  review  the  case  study 
and.  Deais^ion^-Tree-and-  identify  how  the  decision  was  likely  to 
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effect  various  other  individuals  and  groups. 

_  #       A  fair  decision  balances  the  needs  and  wants  of  individuals 
with  the  needs  and  wants  of  the  community  to  which  they  belong. 
On. -balance,  did  Washington's  decision  seem  fair  to  himself  and 
others? :  — 

.  Choosing  a  desirable  consequence  that  is  unlikely  or  impos- 
sible to  achieve  is  not  a  practical  decision.     Thus,   it  is  not  a 
good  decision.     It  is  foolish  to  make  decisions  that  are  not  very 
practical.     Was  Washington's  decision  a  practicajLchoica? 

A  chart-,  such  as  the  Decision  Tree,  can  help  you  to  keep 
track  of  alternatives ,  consequences  and  goals  in  any  occasion 
for  decision.  The  Decision  Tree  can  help  you  to  clarify  your 
own  decisions  and  to  analyze  the  decisions  of  others. 

When  using  the  Decision  Tree,  you  sometimes  may  wish  to 
start  with  the  alternatives  ar<1  work  your  way  to  the  goals. 
Some  time  z ,  however ,   it  may  se    »  easier  to  1  start  with  goals  by 
asking:     What  is  best  in  this  situation?     You  may  enter  the 
Decision  Tree  at  different  places  when  analyzing  or  making  dif- 
ferent decisions.  * 


Reviewing  the  Use  of  a. -Bec±s-±os  y^.vr  ft 

•        .  ■     _  .  & 

lc     What  is  a  Decision  Tree; 

2.  What  are  the  uses  of  a  Decision  Tree? 

3.  Explain  each  of  these  parts  of  a  Decision  Tree: 

a.  occasion  for  decision  : 

b.  alternatives 

c.  consequences 

d.  goals 

4.  -  Do  you"  believe  that  Washington  made  a  good  decision 

in  this  case?  Explain. 


f  I  -fi 
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^  ALTER N  AT  IVES 


Should  Wa^hihg'fam  go 
Philadelphia?   ; 


OCCASION  FOR  DECISION 
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The  decision-tree  device' was  developed  by  Roger  taRaas  and  Richard  C;  Remy  and  is  used  with  xhslr  permission. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

II-6.     Washington1 s  Decision  to  Attend  the  Constitutional 
Convention 

Preview  of  Main  Points 


This  lesson  tells  abput  the  decision  of  George  Washington 
to  attend  the  meeting  ir ^Philadelphia r  which  became  the  Consti- 
tutional Convention  of  1787 .  The  conflicting  pressures ,  which 
made  Washington 1  s  decision  difficulty  are  discussed .  A  main  ,  . 
n^rpose  of  this  lesson  is  to  introduce  decision  making,  as  it  _'_ 
confronts  citizens  in  a  free  society.  Students -are  introduced 
to  procedures  that  help  them  clarify ,  analyze  and  make  decisions. 

Connection  to  Textbooks 

This  lesson  can  be  used  with  standard  textbook  discussions  of 
the  events  that  led  to  the  Constitutional  Convention  at  Phila- 
delphia in  1787 .     None  of  the  standard  textbooks  includes  a  de- 
tailed discussion  of  Washington1 s  difficult  decision  to  attend 
the  Convention.     Most  of  the  textbooks  do  not  even  mention  this 
interesting  and  revealing  choice.     This  case  study  can  be  used 
as  an  introductory  lesson  to  prec  '  book  treatments  of  the 

Constitutional  Convention. 

Connections  to  Other  Lessons  ia  t~  sourcebook 


This  case  study  is  an  introduction  to  a  decision  making 
routine  and  a  graphic  device  to  chart  decisions   (The  Decision 
Tree)     which  are  applicable  to  several  o the!"  lessons  in  this 
Sourcebook.     The  lesson  provides  a  simple  introduction  and 
guir?e  to  the  basic  steps  of  rational  decision  making.  Many 
students  may  be  unfamiliar  with  this  decision  making  routine. 
If  so,  this  lesson  is  a"  prerequisite*  to  several  decision  mak- 
ing lessons  in  various  parts  of  the  Sourcebook.     Students  who 
are  familiar  with  lessons  about  decision  making  may  find  this 
lesson  to  be  a  useful  review. 

Objectives 

Students  are  expected  to: 

1.  explain  the  situation  that  brought  about  Washington1 s 
occasion  for  decision  in  this  case; 

2.  identify  Washington1 s  alternatives  in  this  case; 

3.  identify  reasons  for  and  against  a  decisiqh  by  Washington 
to  attend  the  convention  in  Philadelphia; 

SO  '  . 
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4.     explain  why         \~nr*\.on  decided  to  attend  the  convention; 
.5.     explain  the  uses  z£  a  Decision  Tree; 

6.  use  a  Decision  Iree  to  explain  the  main  steps  in  maki:  7  a 
decision,  such  as  Washington's  choice  to  attend  the 
convention; 

7 .  appraise  Washington^ s  decision  in  terms  of  the  decision f  s 
(a)  effect  on  Washington ,    (b)  effect  on  various  others , 
(c)  practicality,    (d)  fairness. 


Suggestions  J'or  Teaching  The  Lesson 

This  lesson  can  be  used  as  a  "springboard"  into  textbook 
discussions  of  the  organization  of  the  convention  in  Philadel- 
phia.    The  lesson  also  may  be  used  as  a  simple  introduction  to 
decision  making  by  citizens ,  which  may  be  necessary  for  students 

who  have  not  encountered  this  type  of  lesson  before. 

*■ 

Opening  The  Lesson 

•  Begin  by  previewing  the  main  points  and  purposes  of  the 
lesson.     This  provides  students  with  a  sense  of  direction. 


Developing  The  Lesson 

•  Have  the  students  read  the  description  of  Washington's  deci- 
sion.    Then  conduct  a  discussion  of  the  questions  that  fol- 
low the  case  to  make  certain  that  students  know  the  main 
facts  and  ideas.     These  questions  appear  on  page  4  . 

•  Move  to  the  part  of  the  lesson  about  the  analysis  pf  Wash- 
ington^ s  decision,  which  introduces  a  dec 

and  the  Decision  Tree.     You  might  make  use  of  a  transparency 
of  a  Decision  Tree  to  guide  class  discussion  of  the  main 
parts  of  the  decision  making  routing  —   (1)  alternatives, 
(2)   consequences,  and  |,3)   goals ; 

•  Ask  students  to  give  examples  of  alternatives,  consequences 
and  goals  to  demonstrate  that  they  under s tana  these  ideas • 

•  Emphasize  the  meaning  of  the  decision  making  routine,  so 
that  students  will  be  able  to_ analyze  and  make  decisions 
systematically  in  subsequent  lessons. 


•  Have  students  look  at  the  goals  in  the  Decision  Tree  about 
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Washington's  decision.  -Then  ask  them  to  answer  the  ques- 
tions about  goals  on  page  5, 


•rf  Have  students  look  at  the  consequences  in  the  Decision 
Tree.     Then  ask  them  to  complete  the  activity  on  page  5, 
which  involves  listing  of  positive  and  negative  effects  of 
Washington  1 s  alternatives . 

m  Have  students  discuss  the  questions  on  page  6  about  the 
practicality  of  Washington's  decision. 

Concluding  The  Wesson 

•  Conclude  the  lesson  by  conducting  a  discussion  of  the 
questions  at  the  end  of  the  lesson ,  on  page  6.  These 
questions  emphasize  the  meaning  ai.d  uses  of  a  Decision 

:  Tree. 

•  The  final  question  involves  ah  overall  judgment  about  the 
worth  of .Washington' s  decision..  Ask  students  to  support 
their  judgment  with  evidence  and  examples  drawn  from  the 
case  study  of  Washington's  decision  and  their  examination 

^-    of  the  Decision  Tree. 

Suggesized-Readlng  ^ 

The  following  book  xs  part  of  a  set  of  four  volumes  on  the 
life  of  Washington.     It'  ir<  considered  the  best  biography  of  Wash- 
ington.   'Pages  30-111  tell  about  tne  events  of  Washington' s  life 
from  1783-1787 r  prior  to  his  participation  in  the  Constitutional 
Convention. 

•  Flexner ,  James  Thomas  ..     George  Washington  and  the  New  Nation: 
1783-1793 .    (Bos ton :     L i ttlS"  Brown  and  Company,  1970) , 

pp.  30-111. 
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II-7.     DECISIONS  ABOUT  THE  PRESIDENCY  AT  THE  CONSTITUTIONAL 
CONVENTION,  1787 

Lack  of  executive  power  was  a  main  weakness  of  govern- 
ment under  the  Articles  of  Confederation*     Voere.  was  a  Presi- 
dent/ but  he  was  merely  the  presiding  of £  Aver   \  chairman)  of 
the  Congress. 

A  main  political  goal  of  the  Constitutional  Convention 
was  to  establish  executive  power,   so  that  laws  of  the  nation- 
al government  con'"  carried  out.     But  what  kind  of  execu- 
tive office  shoult      .  j  created?    No  question  puzzled  and 
divided  the  dele<v          -nore  than  this  one.     The  process  of 
answering  it  inv:  -  v-;  ;    lively-  debates  and  careful  compromises 
of  clashing  opinic          The  outcome  was  creation  of  a"  unique 
executive  office,   the  American  Presidency. 


Vhe  making  of  the  Presidency  in  178/  was  one  of  the 
great,  original  achievements  of  the  Constitutional  Conven- 
tion.    More  than  150  years  later,  President  Harry  S  Truman 
said:     "The  Presidency  is  the  most  peculiar  office  in  the 
world.     There's  never  been  one  like  it...." 

How  was  -the  American  Presidency  invented  at  the  Consti- 
tutional Convention?    What  alternatives  did  the  delegates 
consider?     What  critical  decisions  were  made  about  the  ^cope 
and  style  of  the  executive  office? 


Agreeing—  to  Establish  Executive  Power 

The  first  proposal  of  ah  executive  office  was  presented 
to  the  Convention  on  May  29,   1787,;  as  part  of  the  Virginia 
Plan.     Resolve  7  of  the  Virginia  Plan  recommended  "that  a 
national  executive  be  instituted  with  power  to  carry  into 
effect  the  national  laws...." 

Charles  Pinckney  of  South  Carolina  urged  a  "vigorous 
executive."     So  did  James  Wilson  of  Pennsylvania,  who  wanted 
an  executive  who  could  carry  out  duties  with  "energy,  dis- 
patch, and  responsibility." 

The  delegates  agreed  to  an  executive  office  with  enough 
power  to  enforce  laws l     They  disagreed ,   however ,  about  the 
kind  of  executive  offline  that  should  be  created. 

Two  Views  of  the  Executive  Office 

One  group  of  delegates  favored  u  single  chief  executive, 
who  would  be  elected  by  eligible  voters  of  the  United  State.  .. 
The  executive  office  would  be  separate  from  the  Congress,  uud 
the  chief  executive  would -have  a  broad  range  of  distinct 
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powers  and  duties.     Prominent  advocates  of  a  strong  chief 
executive  were;      (1)   George  Washington  of  Virginia,    (2)  James 
Wilson  of. Pennsylvania,    (3) Gouverneur  Morris  of  Pennsylvania, 
(4)   James  Madison  of  Virginia,    (5)    Alexander  Hamilton  of  New 
York,    (6[  Elbridge  Gerry  of  Massr-chur^H  ^ ,   and   (7)  Rufus  King 
of  Massachusetts. 

Another  group  of  delegates  wanted  a  plural  executive^ 
office;   that  is ,  more  than  one  person  would  share  equally  the 
powers  and  duties  of  the  executive  office •     The  executive  of - 
f icers  would  be  chosen  by  the  Congress  and  would  report  to_ 
the  legislative  branch  of  government.     This  view  of  the  execu- 
tive office  reflected  §  strong  fear  of  giving  too  much  power 
to  a  single  person.     Rather,  this  P9sition  favored  a  govern- 
ment dominated  by  the  Congress.     Prominent  supporters  of  this 
position  were:      (1)   George  Mason  of  Virginia,    \2)  Roger  Sher- 
man of  Connecticut,    (3)   Benjamin  Franklin  of  Pennsylvania , 
(4)    Hugh  Williamson  of  North  Carolina,  and   (5)  Edmund  Ran- 
dolph Virginia. 

Advocates  of  these  clashing  views  of  the  executive  of- 
fice competed  for  support  among  the  delegates  at  the  eons^i^ 
tutional  Convention.     Differences  often  were  settled  by  com-" 
promise;   that  is,   each  side  gave  up  more  or  less  of  what  it 
wanted  in  order  to  reach  an  agreement  that  could  be  approved 
by  a  majority  of  votes  at  the  Convention; 

Critical  decisions. that  created  the  office  of  President 
were  products  of  compromise ,  as  were  some  other  major  deci- 
sions at  the  Constitutional  Convention.     The  delegates  made 
compromises  _ to  answer  four  important  questions  about  the 
executive  office: 

(1)  Should  the  executive  be  one  person  or  three? 

(2)  How  should  the  President  be  elected? 

(3)  How  long,  should. the  President  serve? 

(4)  Should  the  President  have  the  veto  power? 


Should  the  Executive  Be  One  Person  or  Three? 

James  Wilson  started  an  argument  when  he  proposed  thnt 
the  executive  office  consist  of  a  single  person.  Wilson  said 
the  United  States  needed  a  chief  executive  to  provide  effec- 
tive leadership  and  administration  for  the  national  govern-, 
ment.  He  tried  to  convince  skeptics  that  a  single,  powerful 
executive  would  not  become  a  tyrant,  as  long  as  the  Congress 
was  powerful  enough  to  check  and  limit  the  chief  executive's 
power.  -  ,  ■ 

 Opponents, -  However,  were  not  convinced  by  Wilson' s  *» 

arguments.     Edmund  Randolph,   for  example,   spoke  against  a 
strong  chief  executive ,  because  it  seemed  too  similar  to  a 
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monarchy.     He  moved  that  the  executive  office  consist  of  

three  men,  each  from  different  parts  of  the  country ;  There 
would  be  one  from  New  England,  one  from  the  Middle  States, 
and  one  from  the  South. 

George  Mason  of  Virginia  supported  this  motion.  _He 
•   feared  that  a  single  executive  would  "pave  the  way  to  heredi- 
tary monarchy."     He  thought  that  three  executives ,   each  rep- 
resenting a  different  section  of  the  country ,  would  "bring 
with  them,   into  office,  a  more  perfect  and  extensive  knowl- 
edge of  the  real  interests  of  this  great  Union." 

James  Wilson  led  the _opposi tion_ to  a  three-man  execu- 
tiyei     He  argued  that  the  consequences  of  this  plan  would  be 
constant  conflict  and  squabbling  among  the  three  executives. 
There  would  be  "nothing  but   -ucohtroiied,   continued  and  vio- 
lent animosities-,"   said  Wilson. 

Wilson  added  that  a  t::.ree-man  executive  might  hot  be 
able  to  act  quickly  and  dec  *' sively  when  necessary.     By  con- 
trast, a  single  executive  .:  ~>uld  move  effectively  to  meet  a 
crisis. 

The  majority  decider:  to  have  a  single  Chief  Executive, 
•although  three  states  voted  against  this  motion  —  Maryland, 
Delaware  and  New  York.     The  general  belief  that  George  Wash- 
ington would  be  chosen  as  the  fvirst  Chief  Executive  seemed  to 
calm  the  fears  of  delegates  who  feared  tyranny  or  monarchy. 
One  delegate,  Pierce  Butler  of  South  Carolina,  wrote  later  to 
his  son  that  "I  do  not  believe  they   (the  .Executive  Powers) 
Nould  have  been  so  great,   had  not  many  of  the  members  cast 
their  eyes  toward  General  Washington  as  President;  and  shaped 
their  ideas  of  the  powers  to  be  given  a  President  by  their 
opinions  of  his  virtue." 

After  deciding  to  have,  one  executive ,   instead  of  three, 
the  delegates  Argued  about  the  manner  of  selecting  him. 


How  Should  the  President  Be  Elected?  "  . 

.  Gouverneur  Morris  of  Pennsylvania  started  an  argument 
by  npving  that  the  President  be  elected  by  eligible  voters  in 
the  United  States.  .  ' 

Roger  Sherman  of  Connecticut  disagreed.     He  wanted  the 
President  to  be  chosen  by  the  Congress  or  national  legislature. 

Morris  said:     "If  the  people  should  elect,   they  will 
never  f,ail  to  prefer  some  man  of  distinguished  character,  or 
services....     If  the  Legislature  elect,   it  will  be  the  work, 
of  intrigue P  of  cabal,  and  of  faction...." 

George  Mason  replied  that  "it  would  be  as  unnatural"  to 
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permit  thj  people  to  elect  a  President,  "as  it  would  be  to  refer 
ft  trial  of  colors  to  a  blind  man." 

Morris  responded:     "if  the  Legislature  elect  ...  it  • 
will  be  like  the  election  of  a  pope  by  a  eonciave  of  cardinals." 

Roger  Sherman  rebutted  that  "the  sense  of  the  nation  *.«-uld 
be  better  expressed  by  the  -Legislature,   than  by  the  people  ar 
large.     The, (people)  will  never  be  sufficiently  informed  (a-- 
bout  the  candidates)  and  besides  will  never  give  a  majority  of 
votes  to  any  one  man.     They  will  generally  vote  for  some  man  "in 
their  own  state,  and  the  largest  .state  will  have  the  best  Chance 
for  the  appointirrinx. .  "  -  ; 

-.  Morr  --     mo-  xc--;  for  popular  election  of  the  President 'was 

geteated.         ly  nis  ovm  state  of  Pennsylvania  supported  it. 
This  outcome  was  in  line  with  election  practices  in  most  of-  the 
states      At  that  time,  only  four  of  the  thirteen  states  allowed 
eligible  voters  to  select  the  chief  executive  or  governor.  if 
eight  states,   the  executive  was  chosen  by' ma jority  vote  of  the" 
legislature.     In  Pennsylvania,   there  was  an  executive  council 
of  twelve  men  from  whom  one  was  chosen  to  be  the  chief  executive. 

_  At  first  Roger  Sherman's  motion        to  have  Congress  select 
the  President  —  was  approved  by  a  ma:  .irity  of,  the  states'.  For 
awhile,   the .majority  seemed  to  agree  with  Sherman  that  the  Con- 
gress should  be  able  to  control  the  President'.-     The  power  of 
Congress^ to  elect  tne  President  would  establish  conditions  for 
making  him  absolutely  dependent  on  that  body,"  said  Sherman. 

James  Wilson  and  James  Madison  were  afraid  of  giving  tiU 
Congress  too.  much  power  over  the  President.     If  this  happened" 
they  argued, the  Chief  Executive  would  be  unable  to  act  force- 
fully .and  independently  as  a  national  leader. 

Madison  .urged  the  Convention  to  free  the  President  from 
dependence  on  Congress.     He  said:     "If  it  be  a, fundamental 
principle  of  free  government  that  the  Legislative, .Executive, 
and  Judiciary  powers  should  be  separately  exercised,  it  is 
equally  so  that  they  be  in     .  ly  exercised." 

Madison  opposed  both  .•      ,    ..   -lection  and  congressional 
election  of  the  President,  ..     he  and  the  majority  at  the. 

Convention  final .y  decided  for  selection  of  the  President  by • an 
Electoral  College."     it  was  to  be  comprised  at  "ejectors"  from 
each  state—  the.  same  number  as  the.  total  of  t,V*  state's  Rep- 
resentatives and  Senators  in  Congress.     These  ei<  -f-ors  were  to' 
meet  and  select  a  President.     If  no  candidate  ga,nad  a  majority 
of  votes,   the  House  of  Representative  would  choose  from  among 
the  top  five.  t     ,  3 


e 


How  Long  Should  the  Presidents  Serve?  j . 

_•      A       _  .  J  _ 

A  third  'critical  decision  about  the  Presidency^was  the 
term  of  office.     At  firsf,   the  delegates  voted  to  limit  the" 
President  to  one  term  of  seven  years.   _This  -seemed  too  long 
to  many  delegates.     At  -that  time,  ten  states  limited  their 
chief  executives  to  one-year  terms .     The  other  three  states 
allowed  three—year  terms . 

The  delegates  from  Delaware  proposed  a   ^fcree-y ear  term 
for  the  Presidency  with  th<s  *ossibiiity  of  winning  election 
no  more  than  three  times.     Ti/us,  no  Preside  r:t  could  serve 
longer  than  nine  years. 

Gouverneur  Morris  argued  against  making  a  President  in- 
eligible for  re-electioh.     This  would  "destroy  the  great  mo- 
tive to  good  behavior,   the  hope  of  being  rewarded  by  a  re- 
appointment,   ,It  was  saying  to  him,  make  hay  while  the  sun 
shines." 

George  Mason  responded  that  to  impose  no  limits  bh  re- 
election would  result  in  "ah  Executive  for  life."  There 
might  be  no  way,   except  assassination,   to  remove  a  bad  execu- 
tive from  power,  onc^  he  became  established  iir  t^e' office. 
The  outcgme  would  be  ,.s  hereditary  monarchy,   said  Mason. 

Not*  so,  replied  Morris.     He  proposed  impeachment  as  a 
means  to  check  the  power  of  a*bad  executive.     The  Gonvention 
agreed  and  voted  to  pass  a  motion  that  the  executive  "be  re- 
movable on  impeachment  an.d  conviction  of  malpractice  or  ne- 
glect of  duty. " 

The  delegates  later  on  voted  for  a  four-year  term  of 
office  with  no  limit  on  re-election. 


Should  the  President  Have  the  Veto  rower? 

Throughout  the  Convention,   the  delegates  argued  about 
exactly  what. powers  the  President  should  have .     In  particu- 
lar,  they  debated  vigorously  about  whether  the  President 
should  have  power  to  reject  laws  passed  by  Congress. 

One  part  of  the  Virginia  Plan  called  for  a  "Council  of 
revision"    (comprised  of  the  President  and  members  of  the 
National  Judiciary)   to  have  a  ve to  on  legislation.     This  veto 
power  would  be  a  check  on  the  law-making  power  of  Congress. 
James  Madison  backed  this  idea.     He  argued  that  it  would  not  .. 
detract  from  the  separation  of  .powers  among  the  three  branch- 
es of  government.  •  Madison  s^'id  that  to  have  the  executive 
and  judiciary  exerc rate  the  veto  together  "would  by  no  means 
interfere  with  that  independence  so  much  .to  be  approved  and 
distinguished  in  the,  several  departments.'". 
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John  Dickinson  of  Delaware  disagreed.  wit'h_  Madison.  He 
said  that  the  judicial  and  executive  branches  should  not  be 
joined  in  the  use  of.  the  veto  power ,   "because  the  one  is  the 
expounder  and  the  other  the  executor  of  the  laws." 

<* 

_  _  .  » 

Elbridge  Gerry  of  Massachusetts  presented  an  alternative 
way  to  establish  the. veto  power.     He  proposed  "that  the  Na- 
tional Executive  shall  have  a  right  to  negative    (veto)  any 
legislative  act  .    .    .  ." 

Benjamin  Franklin  of  Pennsylvania  objected  to  giving  one  < 
person  power  to  veto  a  decision  of  the  majority  in  Congress. 
He  warned  that_a  President  could  abuse  this  power  to  gain  favors 
from  members  of  Congress  in  exchange  for  agreeing  to  use,  or 
not  use ,   the  veto.     He  concluded  that  "The  Executive  will  be 
always  increasing   (its  power)  here,  as  elsewhere,   till  it  ends 
in  a  monarchy." 

Gouverneur  Morris  disagreed  strongly  with  all  arguments, 
against  the  creation  of  a  strong  executive,  whose  powers  would 
include  a  veto  over  legislation.     "One  great  object  of  the 
Executive  is  to  control  the  Legislature , 11  said  Morris.  He 
continued : 

The  Legislature  will  continually  seek  to 
aggrandize  and  perpetuate  themselves;  and 
will  seize  those  critical  moments  produced 
]?y  war ,  invasion  or  convulsion  for  that 
■    purpose.     It  is  necessary  then  that  the 
Executive  Magistrate  should  be  the  guar- 
3i«*n  of  the  people,  even  of  the  lower 
classes , _against  Legislative  tyranny, 
against  the  great  and  the  wealthy  who 
in  the  course  of  things  will  necessarily 
compose  the  Legislative  body  .    .   .  . 
The  Executive  therefore  ought  to  be  so 
constituted  as  to  be  the  great  protector 
of  the  mass  of  the  people i 

At  first.  Franklin1 s  fears  of  a  strong  executive,  with 
veto  power ,  outweighed  the  arguments  of  Morris •     Ten  states 
voted  against  the  proposal  of  an  absolute  veto  power  for  the 
President.     However,  from  time  to  time  during  a  period  of 
two  months,  the  delegates  discussed  alternative  proposals  a- 
•bout  the  veto  power. 

James  Wilson  revived  Madison '_s  idea  of  giving  the  veto 
to_a  "Council  of  revision"  composed  of  the  President  and  the 
judiciary. 

Elbridge  Gerry  disagreed,  with  Wilson1 s . motion.     He  argued 
that  it  would  result  in  a  "combining  and  mixing  together"  of  the 
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executive _and  judicial  branches.     This  would  destroy  the  sep- 
aration of  powers  among  these  two_ branches  of  government  and 
lead  to  their  subjegation  of  the  legislative  branch. 

Johri_Rutledge  of  South  Carolina  agreed  with  Gerry,  He 
said:     "Judges  ought  never  to  give  their  opinion  oh  a  law,  till 
it  comes  before  them   (in  court)." 

Despite  these  objections  to  exercise  of  the  veto  by  a 
"Council  of  revision,"  the  idea  almost  became  part  of  the  Con- 
stitution.    Four  states  opposed  it* .three  favored  it,  and  the 
delegations  of  two  states  were  divided. 

After  rejection  of  his  "Council  of  .revision,*"  James  Madi- 
son suggested  a  veto  power  for  the  President  alone,  which  could 
be  overruled  by  two  thirds  of  both  Houses  of  Congress.  The 
Convention  agreed  finally  to  this  proposal.     After  two  and  a 
half  months  of  wrangling,   the  delegates  found  a  way  to  include 
.  an  executive  veto  power  in  the  Constitution. 

Making  of  the  Presidency,  1787 

The  delegates  at  the  Constitutional  Convention  made  sev- 
eral additional  decisions  about  the  powers  of  the  executive 
branch.     For  example ,   the  President  was  granted  power  to  appoint 
federal  judges ,  ambassaders  to  other  countries  and  heads  of 
executive  departments.     These  appointments  had  to  be  approved 
by  two  thirds  of  the  Senate.     The  President  was  also  given  power 
to  make  treaties  with  other" countries  with  the  approval  of  two 
thirds  of  the  Senate .     And  he  was  made, commander  in  chief  of" 
the  nation's  armed  forces. 

The  office  of  Vice  President  was  created  to  provide  $ 
successor  in  case  the  President  died,   resigned  or  otherwise  was 
unable  to  carry  out  the  duties  of  the  Chief  Executive.  Rules 
of  eligibility  for  the  offices  of  President  and  Vice  President 
were  specified. 

Description  of  the  Presidency  appears  in  Article  II  of 
the  Constitution.     However ,   it  remained  for  the  occupants  of 
the  executive  office  to  give  vitality  and  practical  meaning  to 
the  words  in  Article  II.     From  1789    (when  George  Washington  be- 
came the  first  President)  until  today,   the  Presidents  of  the 
United  S tates  have_ shaped  the  powers  and  duties  of  the  execu- 
tive office  in  terms  of  the  words  in  Article  II.     Thus,  the 
American  Presidency  has  grown  and  changed  over  the  years  with-^J 
in  the  framework  of  the  Constitution. 

Since  the  Constitutional  Convention,   the  American  Presi- 
dency, has  been  viewed  as  an  original  ?9litical  scientists 
have  said  that  "the  Presidency  is  the  most  innovative  and  daring 
invention  in  the  American  political  framework.     It  has  been  imi- 
tated, but  nevar  duplicated,  by  nations  that  have  adopted  con- 
stitutions since  1787.  " 
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Reviewing  Main  Ideas  and  Facts 

1.  Why  was  establishment  of  an  effective  executive  office  a 
main  goal  of  the  Constitutional  Convention? 

2.  Why  did  the  Convention  decide  to  have  one  person  as  Presi- 
dent instead  of  a  three  person  Executive  office? 

3.  Why  did  the  Convention  decide  against  popular  election  of 
the  President? 

4.  Why  did  the  Convention  decide  against  election  of  the 
President  by  Congress? 

5.  (a)  What  decisions  did  the  Convention  make  about  the 

President's  term  of  office  and  eligibility  for  re- 
election? 

(b)  Why  were  these  decisions  preferred  to  the  alternatives? 

6.  (a)  What  alternatives  about  a  presidential  veto  power 

were  considered  by  the  Convention? 

(bj   Which  alternative  was  chosen? 

(c)  Why? 

7.  The  Framers  o¥  the  Constitution  wanted  to  create  a  strong 
executive. ,  They  also  wanted  to  limit  the  power  of  the 
executive. 

(a)  Why  did  they  want  to  both  grant  and  limit  executive 
power? 

(b)  What  are  three  of  the  several  powers  granted  to  the 
President? 

(c)  What  are  three  of  the  several  limitations  on  the 
President's  power? 

interpreting  Primary  Sources 

1.     Refer  to  Article  I,   Section  7  and  Article  II  of  the  U.S.  ' 
Constitution  to  answer  these  -questions  about  the  Presi- 
dency. 

(a)  How  old  must  a  person  be  to  be  eligible  for  the  Presi- 
dency? 

(b)  Are  all . citizens  of  the  United  States,  who  have  attained 
a  certain  age,   eligible  to  become  President?  Explain. 

\  . 
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(c)  What  are  two  ways  that  a  President  may  veto  a  law 
passed  by  Congress? 

(d)  What  powers  of  appointment  does  the  President  have? 

(e)  What  is  the  main  idea  of  the  presidential  oath  of 
office? 


2.     Four  Amendments  to  the  Constitution  have  changed  the 
Presidency  since  1787.     These  are  Amendments  12,  20, 
22,   25.     Refer  to  these  four  Amendments  to  answer  the 
following  questions. 

(a)  t  Which  Amendment  changed  the  number  of  times  a 
♦resident  may  be  re-elected?  How? 

(b)  Which  Amendment  tells  about  succession  to  the 
President?  >  What  does  it  say? 

(c )  Which  Amendment  tells  about  filling  a  vacancy  in 
the  office  of  Vice  President?     What  does  it  say? 


3.     Following  are  three  statements  about  the  Presidency  by 
former  Presidents.     Read  the  quotations  carefully  and 
answer  the  questions  below  them. 


Ail  see,  and  most  admire,   the  glare  which  hovers 
round  the  external  trappings  of  elevated  office. 
To  me  there  is  nothin  in  it,   beyond  the  lustre 
which  may  be  reflected  from  its  connection  with 
a  power  of  promoting  human  felicity.     In  our 
progress  toward  political  happiness  my  station 
is  new;  and ,   if  I  may  use  the  expression ,  I 
walk  on  untrodden  ground/    There  is  scarcely 
any  part  of  my  conduct  which  may  not  hereafter 
be  drawn  into  precedent.     Under  such  a  view 
of  the  duties  inherent  to _my .arduous  office, 
I  could  not  but  feel  a  diffidence  in  myself 
on  the  one  hand;  and  an  anxiety  for  the  Com- 
munity that  every  new  arrangement,  should  be 
made  in  the  best  possible  manner  on  the  other. 

George  Washington ,  January  9 ,   1790 , 
in  a  letter 

•  % 


i  VV 

ERIC 


II-7 


94 


To  me  there  is  something  fine  in  the  American 
theory  that  a  private  citizen  can  be  chosen 
by  the  people  to  occupy  a  position  as  great  as 
that  of  the  mightiest  monarch ,  and  to  exercise 
a.  power  which  may  for  the  time  being  surpass 
that  of  Czar  -,.  Kaiser ,.  or  Pope ,  and  that  then , 
after  having  filled  this  position,   the  man 
shall  leave  it.  as  an  unpensioned  private  citi- 
zen ,  who  goes  back  into  the  ranks  of  his  fellow 
citizens    with  entire,  self-respect, .claiming 
nothing  save  what  on  his  own  individual  merits 
he  is  entitled  to  receive. 

Theodore  Roosevelt,  October  1,  1911, 
in  a  letter 


Our  Government  is  made  up  of  the  people.  You 
are  the  Government.     I  am  only  your  hired  ser- 
vant.    I  am  the  Chief  Executive  of  the  great- 
est nation  in  the  world,   the  highest  honor 
that  can  ever  come  to  a  man  on  earth.     But  I 
am  the  servant  of  the  people  of  the  United 
States.     They  are  not  my  servants.     I  can't 
order  you  around,  or  send  you  to  labor  camps , 
or  have  your  heads  cut  off  if  you  don't  a- 
gree  with  me  politically. 

Harry  S.  Truman,  September  26,  1948, 
in  a  speech  at  San  Antonio,  Texas 

(4)   What  did  Washington  say  about  his  unique  opportunity 
to  shape  the  Presidency?     Why  did  he  have  this 
opportunity? 

(b)  Theodore  Roosevelt  compared  the  power  of  the  Presi- 
dency to  a  monarchy.  In  what  ways- might  the  office 
of  President,  at  times ,  be  similar  to  a  monarchy? 

(c)  According  to  Roosevelt  and  Truman,   how  is  the  Presi- 
dency unlike  a  monarchy? 
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Decision  Making  Skills 


Use  the  Decision  Tree  on  the  next  page  to  help  you  answer 
these  questions. 

1.  Select  .one  among  the  four  occasions  for  decision  about 
the  Presidency,  which  are  highlighted  in  this  lesson. 

2.  What'  alternatives  associated  with  this  decision  are 
described  in  the  case  study  on  pages  1-6?  you  think 
of  other  alternatives  that  might  have  been  considered 

by  the  delegates? 

3.  What  were  likely  consequences  —  both  positive  and  nega- 
tive       of  each  alternative? 

4.  What  important  goals  and/or  values  of  the  delegates 
were  relevant  to  this  occasion  for  decision?      What  did 
the  delegates  want  to  achieve  and  avoid  in  this  situa- 
tion? 

5.  .What  choice  was  made  in  response  to  this  occasion  for 
decision? 

6.  Was  this  a  good  decision?  Explain. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

II-7 .     Decisions  About  the  Presidency  at  the  Constitutional 

Convention,  1787  c. 
Preview  of  Main  Points 

This  lesson  tells  about  four  critical  decisions  in  the 
creation  of  the  Presidency,  which  were  made  by  the  Constitu- 
tional Convention  of  1787 •     The  decisions  were  about  these 
questions:      (1)   Should  the  Executive  Be  One  Person  or  Three? 
(2)  .How  Should  the  President  Be  Elected?     (3)   How  Long  Should 
the  President  Serve?     (4)   Should  the  President.  Have  the  Veto 
Power?     Contending  points  of  view  are  highlighted.  Brief 
quotations  from  the  discussion  at  the  Convention  are  featured. 
The  manner  of  decision  making  at  the  Convention  is  shown ^ 
.through  examples  of  orderly  debate,  compromiseS^rid  majority 
vote. 

j 

Connection  to.  Textbooks 


This  lesson  can  be  used  to  supplement  standard  textbook 
chapters  about  the  Constitutional  Convention^  which  appear  in 
high  school  textbooks  on  American,  history  ^nd  government.  The 
typical  textbook  chapters  emphasize  the  "Great' Compromise" 
between  large  and  small  states  abo,ut  the  composition  of  .  the 
national  legislature.     Other, decisions  are  discussed  briefly, 
such  as  the  compromise  about  the  tariff  and  slavery.  Usually, 
the  Convention's  decisions  about  the  Presidency  are  mentioned, 
but  not  discussed.     Thus,   this  lesson  explains  in  detail 
decisions  about  an  important  facet  of  the  Constitution,  which 
are  treated  sketchily,  at  best,  in  the  textbooks .     It  also 
illuminates  the  manner,  of  discussion  and  decision  making  that 
prevailed  at  the  Constitutional  Convention,  which  is  not  pre- 
sented in  the  textbooks . 


Objectivea 

Students  are  expected  to: 

1.  explain  the  critical  importance  of  the  decisions  about  the 
Presidency  at  the  Constitutional  Convention; 

2.  explain  why  the  Convention  decided  to  have  a  singular 
executive " in  preference  to  a  triumvirate; 

3.  explain  why  the  Convention  decided  upon  the  "Electoral 
College"  in  preference  to  popular  or  congressional  elec- 
tion of  the  President; 

4.  explain  why  the  Convention  decided  upon  a  four-year  term 
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of  office  with  the. possibility  of  re-election  in  pref- 
erence   to  alternative  proposals; 

5.     explain  why  the  Convention  decided  to  grant  a  veto  power 
to  the  President,  which  could  be'  overturned  by  two  thirds 
of  the  national  legislature; 

6       explain  how  the  Convention  created  an  executive  office 
that  was  >oth  powerful  and  limited  in  the  use  of  power; 

7.  use  evidence  from  primary  sources  to  answer  questions 
about^ characteristics  of  the  Presidency; 

8.  use  a  Decision  Tree  to  analyze  one  of  the  four  decisions 
about  the  Presidency  that  are  featured  in  this  lesson. 

Suggestions  For  Teaching  The  Lesson 

This  .lesson  can  be  used  as  an  "in-depth"  case  study  of 
an  important  aspect  of  the  Constitutional  Convention.  After 
reading  the  textbook  chapter  about  the  Constitutional  Conven- 
tion,  students  can  turn  to  this  case  study  for  more  details  and 
ideas  about  the  creation  of  the  'Presidency.  *        -  „ 

Opening  The  Lesson 

Preview  the  main  points  of  the  lesson  for  students. 

You  might  also  explain  how  this  lesson  is  connected  

to  the  material  they  have  been  studying  in  the  textbook. 

Read  the  words  of  Harry  Trumari  on  page  8  5 , about . the 
originality  of  the  American f  Presidency .     Emphasize  that.; 
the  Presidency  is  an  American  invention.     Ask  students 
to  speculate  about  why  this  invention  was  made  by 
Americans  in  1787.  „  - 

Developing  The  Lesson 

Have  students  read  the  case  study.     Then  conduct  a 
discussion  of  the  review  questions  at  the  end  of  the 
lesson.     Make  certain  that  students  have  understood 
the  main  ideas  of  the  lesson. - 

Have  students  examine  relevant  parts  of  the  Constitution 
to  answer  the  interpretation  questions.     These  questions 
require  examination  of  Article  I ,  Section  7,  Article  II 
and  Amendments  XII,  XX,  XXII  and  XXV. 

Have  students  study  the  three  statements  by  Presidents. 
Washington,  Roosevelt  and  Truman.     Then  ask  them  to  dis- 
cuss the  questions  that  follow  these  primary  sources. 
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Concluding  The  Lesson  ' 

•  Conclude  the  lesson  with  a 'decision  making  activity . 
Have  students  use  the  Decision  Tree  anci  the  decision  ■ 
/naking  questions  to  guide  analysis  of  brie  of  the  four 
occasions     for  decision  featured  in  the  lesson; 

•  One  way  to  organize  this  activity  is  to  divide  the 
class  into  small  groups  of  four  or  five  students. 

..Have  each  group  use  a  Decision  Tree  Chart  to  analyze 
one  of  the  occasions  for  decision  about  the  Presidency. 
Then  have  one  person  from  each  group  make  a  brief  re- 
port of  the  group's  analysis. 

■ 

Suggested  Reading 

Bbwen ,  Catherine  Drinker .     Miracle  At_  Philadelphia ;     The*  Story 
o£-thjg-Consti£utional  Convention,  May  to  September  17a? 
(Boston:     Little,  Brown  and  Company/  1966.) 

Chapter  V  of  this  marvelous  book  deals  with  decisions  at 
the  Convention  about  the  Presidency.     Most  high  school  students- 
would  be  able  to  read  this  interesting  and  worthwhile  book. 

Suggested  Film 

INVENTING  A  NAT2C5N 

\  Aft^r  fine  Revolutionary  War  in  17  87-/  prominent  colonists 
met  in  Philadelphia  to,*  develop  a  framework  for  governing 'the 
colonies.     The  film  dramatizes  the  secret  debates  among  Hamil- 
ton, Mason  and  Madison*  and  shdws  the  contributions  made  by 
each  to' the  final  form  and  adoption  of  the  Constitution.  From 
AMERICA:     A  PERSONAL  HISTORY  OF  THE  UNITED  STATES  series, 
Time-Life  Films,   1972,   30  minutes.  ■•  '  » 
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II-8.      DECISIONS  ABOUT. THE  CONSTITUTION  AT  THE  MASSACHUSETTS 
CONVENTION/   17  88 


Congress  sent  the  Constitution  to  the  states  on  Septem- 
ber 29,  1787.     How  would  citizens  judge  it?    Approval  was 
needed  from  at  least  nine  state  conventions .     Otherwise  the 
Constitution  could  not  become  the  nation's  plan  for  government. 

As. of  January  9,   1788/   five  states  had  ratified  the 
Constitution  —  Delaware,   Pennsylvania,  New  Jersey,  Georgia , 
and  Connecticut.  *  However,  only  one  of  the  four  largest 
states   (Pennsylvania)   had  approved  it.     The  other  three  big- 
gest  states  —  Massachusetts/  Virginia; and  New  York  —  had 
not  yet  made  a  decision. 


Importance  of  the  Massachusetts  Convention 

The  attention  of  the  nation  turned  to  Boston,  Massachu- 
setts, where  the  state  convention  was  debating  about  the  Con- 
stitution in  January,   1788.     Citizens  of  Massachusetts  wete 
sharply  divided.     At  the  start  of  the  convention/  a  slight 
majority  of  the  delegates  seemed  to  favor  the  Anti-Federalist 
position  —  opposition  to  the  Constitution. 

The  Federalists  were  worried.     They  knew  that  the  deci-' 
sion  in  Massachusetts  would  greatly  influence  the  conventions 
in  New  York  and  Virginia,  which  were  scheduled  to  meet  later 
in  the  year.     They  also  realized  that  the  United  States  nee'd- 
ed  Massachusetts ,  which  was  a  thriving  center  of  commerce .  1 
It  .seemed  that  the  future  of  the  United  States  could  be  de-  ~ 
cided'by  delegates  to  the  Massachusetts  Convention. 

^      Notable-Delegates-  at  the  Massachusetts  Convention 

The  Federalist  leaders  at*the  convention  were  Ruf us  King 
and  Nathaniel  Gorham.     They  had  been  delegates  to  the  Const!-" 
tutional  Convention  of  17 87 .     Elbridge  Gerry  had  also  repre- 
sented Massachusetts  at  the  convention  in  Philadelphia.  In 
the  end,  however ,  Gerry  refused  to  sign  the  finished  document/ 
and  he  continued  to  oppose  it. 

The  two  most  famous  and  influential  delegates  a>t  the 
•        Boston  convention  were  John  Hancock  and  Sam  Adams /   the  legend- 
ary heroes  of  the  American  struggle  for  independence.     In  a 
.close  contest/   as*  this  seemed  to  'be,   these  two  men  were  popu- 
lar enough  to  turn  the  convention  for  or  against  the  Consti- 
tution. 

On  the  first  day  of  the  convention/  delegates  elected  John 
Hancock  to  be  President  of  the  meeting.     The  Federalists  were  - 
worried,  because  Hancock  had  not  taken  a  stand  for  or  against 
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ratification.     Some  of  his  friends  reported  that  he  was  leaning 
toward  the  Anti-Federalist  side. 

Objections  of  the  Anti^Eederalists 

Sam  Adams  said  that  he  had  "difficulties  and  doubts  respect- 
ing some  parts  of  the  proposed  Constitution." 

Adams  had  two  main  objections.     First,  he  was  disturbed  be- 
cause there  were  no  provisions  to  protect  the  liberties  and .rights 
of  citizens,   such  as  freedom  of  speech.     Second,  he  believed 
that  the  Constitution  gave  too  much  power  to  the  central  govern- 
ment.    In  contrast,  Adams  wanted  each  state  government  to  have 
more  powers  and  rights.     Adams  said  that  "all  powers  not  ex- 
pressly delegated  to  Congress  should  be  reserved  to  the  States 
be  exercised  by  them. " 

William  Thompson,  a  delegate  from  Billerica,  agreed,  with 
Adams.     "Where  is  the  bill  of  rights  which  shall  check  the  power 
of  this  Congress, "  he  said.     Thompson  also  though*  there  was  no 
need  for  a  new  Constitution.     "Let  us  amend  the  o   "  Confedera- 
tion, "  he  said.     Thompson  believed  that  a  few  chan^.s  in  the 
Articles  of  Confederation  would  solve  the  nation's  governmental 
problems-  .  " 

o 

Amos  Singletary  was  one  of  many  poor  farmers  from  Worcester 
County,  who  feared  the  government's  power  to  tax  citizens .  He 
also  was  afraid  that  only  rich  people  would  be  represented  in 
the  rational  government  under  the  new  Constitution.  Amos 
Singletary  rose  to  speak: 

We  contended  with  Great  Britain  .   .  . 
because  they  claimed  a  right  to  tax  * 
us  and  bind  us  in  all  cases  whatever. 
And  does  not  this  constitution  do  the 
same?    Does  it  not  take  away  all  we 
have  —  all  our  property?     Does  it 
not  lay  all  taxes ,  duties ,  imports , 
and  excises?    And  what  more  have  we 
to  give? , 

These  lawyers ,  and  men  of  learning, 
and  moneyed  men,  that  talk  so  finely 
and  gloss  over  matters  so  smoothly,  to 
-  make  us  poor  illiterate  people  swallow 
down  the  pill,  expect  to  get  into  Con- 
gress themselves .     They  expect  to  be 
the  managers  of  this  Constitution,  and 
get  all  the  power  and  all  the  money  in- 
tto  their  own  hands.     And  they  will 
swallow  up  all  us  little  folks. 
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A  Defender  of  the  Constitution 


Josiah  Smith,  a  farmer  from  Plymouth  County,  disagreed  with 
Single tary.     He  spoke  to  the  other  delegates:  ^ 

Mr,  President,  I  am  a  plain  man, 
and  get  my  living  by  the  plough.  I 
am  not  used  to  ,speak  in  public,  but 
I  beg  your,  leave  to  say  a  few  words 
to  my  brother  plough-joggers  in  this 
house . 

1  have  lived  in  a  part  of  the  coun- 
try where  I  have,  known  the  worth  of 
good  government  by  the  want  of  it  ;»  . 

Our  distress  was  so  great  that  we 
should  have _ been  glad  to  snatch  any- 
thing  that  looked  like  a  government . 
.  Had  any  person  that  was  able  to  pro- 
tect us  come  and  setuphis  standard, 
we  should  all  have  flocked  to  it, 
even  if  it  had  been  a  monarch,  and 
that  monarch  mi§ht  have  proved  a 
tyrant.     So  that  you _ see  that  anarchy 
leads  to  tyranny;  and  better  to  have 
one  tyrant  than  so  many  at  once. 

-i 

Now,  Mr.  President ,  when  I  saw  this 
Constitution,  I  found  that  it  was  a 
cure  for  these  disorders.     It  was  just 
.  such  a  thing  as  we  wanted.     I  got  a 
copy  of  it  and  read  it  over  and  over. 
I  had  been  a  member  of  the  convention 
to  form  our  own  state  ..constitution, 
and  had  learnt  something  of  the  checks 
and  balances  of  power;  and  I  found 
them  all  here.   ;    .  . 

2  formed  my  own  opinion  and  was 
pleased  with^ this  Constitution:  My 
honorable  old  daddy  there  (pointing 
to  Mr'.  Singletary)  won't  think  that 
I  expect  to  be  a  Congressman,  and 
swallow  up  the  liberties  of  the  peo- 
ple.    I  never  had  any  post,  nor  do  I 
want  one.     But  I  don't  think  the 
worse  of  the  Constitution  because 
lawyers  and  men  ,of  learning,  and 
moneyed  men,  are  fond  of  it.    ;  :s  . 
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Sam  Adams  Decided  to  Vote  Yes 


Sam  Adams  was  sad  as  he  listened  to  the  lively  exchanges 
of  opinions.     Most  of  the  delegates  would  not  have  thought  less 
of  Adams,   if  he  had  not  come  to  the  meetings.     His  son  had  died, 
during  the  first  week  of  the  Convention.     The  meetings  were  ad- 
journed for  one  day  as  a  sign  of  respect,  and  the  delegates 
attended  the  funeral. 


  Sam  Adains  insisted  that  he  return  to  work  the  next  day. 

Citizens  had  elected  him  to  represent  them.     It  was  his  duty  to 
participate  in  the  Convention. 

 Adams1  opposition  to  the  Constitution  softened  as  he  heard 

about  the  changing  opinions  of  his  constituents  in  Boston.  These 
citizens  held  a  meeting  at  the  Green  Dragon  inn  oh  Union  Street. 
A  large  majority  voted  to  back  tHe  Constitution  if  a  Bill  of 
Rights  would  be  added  to  it  - —  to  protect  the  liberties  of  citi- 
zens against  the  powers  of  the  government. 

 Paul  Revere  reported  to  Adams  about  the  meeting  at  the  Green 

Dragon.     Adams  believed  it  was  his  duty  to  support  the  wishes  of 
the  majority  of  citizens  whom  he  represented.     So  he  decided  to 
support  the  Constitution,  if  pledges  were  made  to  add  a  Bill  of 
Rights. 

  The  arguments  of  people  like  Josiah  smith  also  influenced 

Adams,.     He  hated  anarchy  as  much  as  tyranny.     There  had  to  be 
law  and  order;  but^  at  the  same  time,  there  had  to  be  legal 
guarantees  of  the  rights  of  citizens. 

Sam  Adams  believed  that  there  could  be  no  effective  United! 
States  unless  there  was  a  central  government^ strong  enough  to 
enforce  laws  and  maintain  unity.     The  challenge  was  to  somehow 
balance  the  power  of  the  central  government  with  limits  on  that 
power,  which  would  protect  the  rights  of  citizens  and  their 
state  governments.  ss 

Adams— and  Hancock  Agreed  to  Cooperate 

 John  Hancock  had  come  to  the  same  conclusion  as  Adams.  He 

too  would  back  ratification,  if  he  could  be  certain  that  a  Bill 
of  Rights  would  be  added  to  the  Constitution. 

There  were  rumors  tha t  Hancock  also  had  other,  motives. 
Some  people  claimed  that  Hancock  made  a  deal  with  the  Federalists 
In  return  for  his  support  of  the  Constitution, f  they  would  back 
him  in  his  campaign  to  be  re-elected  as  Governor  of  Massachu- 
setts,    Furthermore,  so  the  "story  goes,  they  promised  to  help 
him  win  election  as  the  first  vice  President  under  the  new 
Constitution. 
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Hancock  arid  Adams  ,  met  and  decided  to  cooperate  to  win  sup- 
port for  the  Constitution..  Thus,  on  January  31,  Hancock  made 
a  speech  for  the  Constitution.     Then  he  presented  a  series  of 
amendments;  which  would  guard  the  liberties  of  citizens  and  the 
rights  of  state  governments.     Next  he  pledged  to  vote  for  rati- 
fication if,  in  return,  the  Federalists  pledged  to  support  his 
amendments  to  the  Constitution. 

Sam  Adams  seconded  Hancock's  proposal  and  made  a  speech  in 
favor  of  the  Constitution  plus  a  Bill  of  Rights .     Rufus  King, 
Nathaniel  Gorham,  and  other  Federalists  at  the  Convention  agreed 
to  the  Hancock-Adams  proposal. 

The  hard-line  Anti-Federalists  were  shocked.     They  had 
counted  on  a  victory.     The  sensational  speeches  by  Hancock  and 
Adams  suddenly  gave  hope  to  the  Federalists.     It  was  likely 
that  several  delegates  would  follow  Hancock  and  Adams  to  vote 
for  ratification. 

Massachusetts  Ratified  the  Constitution 

The  vote  on  February  6,  1788  was"  very  close.     There  were 
187  votes  for  the  Constitution  and  168  against  it  —  a  differ- 
ence of  19  votes  out  of  a  total  of  355.     Table  1  (page  106)  shows 
how  the  different  counties  voted. 

Sam  Adams  and  John  Hancock  probably  made  the  difference  in 
the  outcome  at  the  Massachusetts  Convention.     if  they  had  strongly 
opposed  the  Constitution,  it  most  likely  would  not  have  been 
ratified. 

The  decision  in  Massachusetts  did  influence  delegates  in 
other  states.     New  Hampshire  became  the  ninth  state  to  ratify 
on  June  21,   1788.     On  this  day,  the  Constitution  Was  officially 
approved  as  the  basic  law  of  the  United  States.     Virginia  rati- 
fied it  four  days  later.     New  York  followed . suit  one  month  later. 
Each  of  these  state  conventions  ratified  the  Constitution  on  con- 
dition that  certain  amendments  would  be  made,  as  Massachusetts 
had  done . 


Notice  how  narrow  the  margin  of  victory  was  in  New  ncm. 
shire,  Virginia  and  New  York.      (See  Table  2  on  page  106.)  if 
Massachusetts  had  voted  against  the  Constitution,  these  other 
states  might  not  have  ratified  it. 

The  Fates  of  Hancock  and  Adams  and  the  Bill  of  Rights 

Hancock's  popularity  soared  after  the  Convention.     He  was 
re-elected  as  Governor.     Adams  won  the  position  of  Lieutenant 
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Governor .     However ,  Hancock  failed  miserably  In  his  bid  to  be- 
come Vice  President  of  the  United  States.     His  Federalist  friends 
failed  to  stxppqrt  him>  and  John  Adams   (Sam' s  cousin)  won  easily. 
George  Washington  was  the  unanimous  choice  to  be  President, 


The  Federalists  in  Congress  fulfilled  their  pledges  to  add 
a  Bill  of  Rights  to  the  Constitution.     Ten  Amendments  were  ap- 
proved by  Congress  in  1789.     The  states  then  approved  the  amend- 
ments, as  directed  by  the  Constitution.     In  1791°,  the  Bill  of 
Rights  became  part  of  the  Constitution.  — 

John  Hancock  continued  as  Governor  of  Massachusetts  until 
his  death  in  1793.  Sam  Adams  took  over  as  Governor  until  his 
death  in  1803.  The  two  heroes  of  the  American  Revolution  had 
not  participated  in  the  Constitutional  Convention  at; Philadel- 
phia. They  did  play  critical  roles  in  ,tfte  contest  for  ratifi- 
cation of  the  new  plan  for  government.  Without  their  decisive 
leadership,   the  Constitution,  may  not  have  been  accepted. 

Reviewing  Facts  ahd^da±n-Xdea^ 

1.  Why  was  the  Massachusetts  Convention  very  important? 

2.  Why  were  John  Hancock  and  Sam  Adams  very  important  people 
at  the  Massachusetts  Convention? 

3.  What  were  objections  of  Anti-Federalists  to  the  Constitution? 

4.  What  were  arguments  of  Josiah  Smith  in  support  of  the 
Constitution? 

5.  Why  did  Sam  Adams  and  John  Hancock  decidV'to  vote  for 
ratification?' 

6.  How  did  the  decisions  of  Adams  and  Hancock  influence  the 
outcome  of  the  Massachusetts  Convention?  £ 
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TABLE  1 

Voting  by  Counties  in  the  Massachusetts  Convention 


Yeas 

Najgs 

-  Location 

Suffolk 

33 

5 

east-central  (coastal) 

Essex 

38 

6 

northeast   (coastal )  , 

Middlesex 

■  18 

id 

east-ceritral 

Hampshire 

19 

33 

western 

Plymouth 

21 

6 

southeast  (coastal) 

Barnstable 

7 

2 

southeast   (coastal  5  - 

Bristol 

10 

12 

southeast   (coastal  5 

Dukes 

2 

0 

southeast  (coastal) 

Worcester 

7 

58 

west-central 

Berkshire 

7 

15 

western 

York 

6 

11 

far-northern  (Maine) 

Cumberland 

10 

3 

far-northern  (Maine) 

Lincoln 

9 

7 

far-northern   (Maine ) 

187 

168 

-  *This  tabulation  of  the  vote  of  the  convention  by 
counties  shows  the  geographical  distribution  of 
the  two  parties.     From  Mass. "Centxnei,  Feb,   23  >   178  8. 

 — —  ■  


TABLE  2 

Ratification  of  the  Constitution  by  Thirteen  State  Conventions 


State  ° Date  of  Vote    Population  at  Date 

Ratification  of  Ratification 


Delaware  Dec.     7,   1787  "  30-0  59,096 

Pennsylvania  Dec.   12,   1787        46-23  434,373 

New  Jersey  Dec.   18,  1787       38-0  184,139 

Georgia  Jan.     2,   1788        26-0  82,584 

Connecticut  Jan.     9,   1788  128-40  238,141 

Massachusetts  Feb.     6,   1788  187-168  378,787 

Maryland  Apr.   28,   1788'       63-11  319,728 

South  Carolina  May     23,   1788  149-73  249,073 

New  Hampshire  JUrte  21,   1788        57-47  141,899 

Virginia  JUne  25,  1788        89-79  747,610 

New  York  July  26,  1788       30-27  340,120 

North  Carolina  Nov.  21,  1789  194-77  393,751 

Rhode  Island  May     29,  1790  .  34-32  68,829 


113 

ERIC 


II-8 


107 


Interpreting  Evidence 

Use  the  information  in  Tables  i  and  2, page  106,   to  answer 
the  following  questions: 

1.  Which- counties  voted  for  or  against  ratification? 

2.  What  was  the  geographical  pattern  ol  the  votes-for  and 
against  the  Constitution? 

3.  What  decisions  about  the  Constitution  were  made  in  state 
conventions  following  the  Massachusetts  Convention? 

4.  In  which  states  was  the  margin  of  victory  very  narrow? 

5.  What  speculations  might  be  made  about  the  influence;  of  the 
Massachusetts  Convention  oh  the  state  conventions  that 
came  after  it? 

6.  How  did  the  ideas  of  Hancock  and  Adams  influence  the  first 
ten  Amendments  to  the  Constitution? 


Decision  Making-Skills  \ 

Use  the  Decision  Tree  on  the  next  page  to  help  you  answer 
these  questions i 

1.  What  was  the  occasion  for  decision  by  Sam  Adams? 

2.  What  were'  the  alternatives  of  Adams? 

3.  What  were  likely  consequences  —  both  positive  and  nega- 
tive —  of  each  of  Adams'  alternatives? 

4.  What  were,  the  itiost  important  goals  and/or  values  of  Adams 
in  this  case?  d 

5.  Why  did  Adams  decide  as  he  did? 

6.  Did  Adams  make  a  good  decision  in  this  situation?  Explain. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

±±-8.     Decisions  about  the  Cons titut±orr~at  the  Massachusetts 


This  lesson  tells  about  the  decision  of  the  Massachu- 
setts Convention  of  1788  to  ratify the  Cons titution^^  The 
issues  at  the  Convention  and  the  contending  forces  and  view- 
points are  discussed.     The  decisive  roles  of  Sam  Adams  and 
John  Hancock  are  highlighted. 


Connection  to  Textbooks 

r  -  •  a 

This  lesson  can  be  used  with  standard  textbook  chapters 
on  the  Constitutional  Convention,  which  appear  in  high  school 
textbooks  in  American  history  /and  government.     The  lesson 
fits-  the  discussion  of  ratification  of  the  Consti tution, 
which  is  included  in  every  textbook.   _ However f  the  textbook 
treatments  are  rather  sketchy.     This  lesson  adds  depth  to  the 
textbook  treatment  in  at  least  three  ways.     First,  it  is  a 
detailed  case  about  one  of  the  state  conventions  called  to 
ratify  the  Constitution;  none  of  the  standard  textbooks  in- 
cludes such  a  case.     Second/   this  lesson  emphasizes  politics, 
and  political  behavior;   the  typical. texts  usually  have  little 
or  no  commentary  about  the  political  events  and  strategies  of 
the  ratification  contest.     Third,   the  lesson  focuses  on  per-  , 
sonalities;   the  typical  texts  have  little  to  say  about  .the 
dramatic  involvement  of  certain  personalities  in  the  ratifi- 
cation contest. 


Objectives 


Students  are  expected  to: 

1.  explain  the  critical  importance  of  the  Massachusetts  Con- 
vention of  178  8; 

2 .  identify  objectives  of  the  Anti-Federalists  to  the 
Constitution; 

3.  identify  arguments  in  support  of  the  Constitution; 

4.  explain  the  decisions  of  Adams  and  JHancock  in  the 
Convention; 

S~i  explain— the-deeisi-ve  role— of—  Adams— and_Hanco.ck  _in_the-:  . 

Convention; 


Convention ,  1788 
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6.  tell  how  the  decision  of  the  Massachusetts  Convention 
influenced  other  state  conventions; 

7.  use  evidence  in  tables    and   documents  to  support 
conclusions  about  actions  and  decisions  at  the  Massachu- 
setts Convention; 

8.  analyze  the  decisions  of  Adams  and  Hancock  in  terms  of  the 
.  Decision  Tree; 

9.  make  defensible  judgments  about  the  decisions  of  Adams 
and  Hancock. 

Suggestions  For  Teaching  The  Lesson 

This  lesson. can  be  Used  as  an  "in-depth"  caser study,  which 
follows  the  completion  of  the  textbook  treatment  of  the  ratifi- 
cation contest.     Having  studied  a  general  discussion  of  events 
associated  with  ratification,   students  can  examine  in  some  de- 
tail a  case  study  of  brie  state  convention. 


Qpening^The  Lesson 

Begin  by  previewing  the  main  points  of  the  lesson  for 
students.     This  provides  students  with  advanced  notice 
of  the  material  they  are  to  read.     You  might  also  explain 
how  this  lesson  is  connected  to  the  material  they  have 
just  studied  in  the  textbook. 

_  -      4 

Developing  The  Lesson 

Have  students  read  the  case  study.     Then  conduct  a  di?s-  

cussion  of  the  "factual  review"  questions ,  to  make  certain 
that  students  have  understood  the  main  ideas. 

Have  students  examine  Tables  1  and  2.  Use  the  "interpret- 
ing evidence"  questions  to  guide  student  use  of  these  data 


• -Students  might  also  be  asked  to  make  inferences  aboutjcon- 
nections  between  the  Adams-Hancock_>proposai  to  amend  the 
Constitution  and  the'  first  ten  amendments  to  the  Constitu- 
tion.    See  question  6  in  the  list  of  ^questions  about 
"interpreting  evidence." 

Concluding  The  Lesson 
xYou  might  conclude  the  lesson  with  a  decision  making 
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exercise.     Have  students  use  the  Decision  Tree  to  guide 
Analysis  of  the  decision  of  Adams  and/or  Hancock  to  vote 

for  the  Constitution.  You jight  make  copies  of  a  blank  

decision  tree  and  distribute  them  to  students^     In  addition 
you  might  make  and  use  a  transparency  of  a  decision  tree 
as  an  aid  to  the  discussion.     5§e  the*  questions  on  page  107 
about  decision  making  skills,  to  guide  the  class  discussion 

o  Students  should  be  encouraged  to  make  positive , and/or 
;  negative  appraisals  of  the  Adams  and/or  Hancock  decisions. 
They  should  be  required  to  explain  the  bases  of  their  judg- 
ments in  terms  of  ideas  such  as  the  effect  of  the  de- 
cision on  certain  individuals  or  groups,   the_fairness  of. 
the  decision,  the  practicality  of  the  decision.  ; 


•  ?n?_wa?  t°  cpnduc t^ the  culminating _decision-making  exer-  , 
cise  is  to  divide  the  class  into  small  groups  of  four  or 
five  students.     Have  each  group  Sse  a  Decision  Tree  to. 
analyze  the  decision  'of  either  Adams  or  Hancock.  Th6n 
have  one  person  f rom^  each  group  make  a  brief  report  of 
the  group's  analysis.  - 


Suggested  Film 


TO  FORM  A  MORE  PERFECT  UNION  . 

Depicts  the  struggle  waged  by  the  Federalists  and  the 
anti -Federalists  over^ratif yihg  the  Constitution.  Highlights 
Samuel  Adams'  and  John  Hancock's  roles  in  ensuring  ratifica- 
tion by  the  Massachusetts  Convention.     From  DECADES  OF  DECI- 
SION:    THE  AMERI CAN  REVOLUTION  series,  National  Geographic. 
Society ,   1974 ,   30  minutes.  ; 


II-9 


112 


ii-9.     DECISIONS  ABOUT  THE  BILL  OF  RIGHTS,  1787-1791 

The  first  ten  amendments_tb  the  U.S.  Constitution  are 
known  as  the  Bill  of  Rights.     They _ were  approved  by  a  2/3  ma- 
jority of  both  Houses  of  Cdngress  in  1789  and  ratified  by  3/4 
of  the  states  on  December  15,  17  91. 

Americans  often  think  of  their  Bill  of  Rights  as  prac- 
tically a  part  of  the  original  Cons titution,  which  was  writ- 
ten in  1787  and/ratified  in  1789.     This  view  is  an  outcome  of 
the  way  tha t  the  first  ten  amendments  were  proposed.  They 
were  advocated  in  response  to  strong  demands,   voiced  during 
the  state  ratifying  conventions,   that  a  Bill  of  Rights  b3 
added  to  the  Constitution.     Critics  said  that  the  Constitu- 
tion did  not  sufficiently  protect  individuals  against  abuses 
of  their  civil  liberties  and  rights  by  the  federal  government 
They , insisted  that  these  liberties  and  rights  be  specified, 
and  included  in  the  Constitution,   the  basic  law  of  the  jiation 

When  Amendments  I-X  were  included  in  the  Constitution, 
the  people  had  legal  protection  of  personal  freedoms,  which 
the  federal  government  could  not  abridge  or  take  away.  In 
this  way,   the  Bill  of  Rights  was  a  check  or  limit  upon  the 
power  that  could  be  exercised  by  the  government  of  the  United 
States. 


 Citizens  were  protected  from  interference  by  government 

in  the  exercise  of  liberties  such  as  freedom  of  speech,  press 
and  religious  choice;     Certain  rights  of  people  accused  of 
crimes'were  guaranteed,   such  as  trial 'by  jury  and  equal  and 
fair  treatment  according  to  law.     Certain  rights  were  re- 
served to  the  state  governments  and  the  people. 

• 

Americans  debated  and  decided  about  a  Bill  of  Rights 
11}   in  1787,  at  the  Constitutional  Convention, "(2)   in  1787- 
1788,  during  the  debates  abbtit  ratification  of  the  Constitu- 
tion,  and   (3)   in  1789.  at-'the  first  session  of  Congress  under 
the  new  Constitution.     What  decisions  about  the  Bill  of 
Rights  were  made  at  these  three  times,   1787,   1787-88,  and 
1789?    Who - were  for  and  against  including  a  Bill  of  Rights 
in  the  Constitution  in  response  to  each  of  these  three  occa- 
sions for  decision?     How  did  supporters  and  opponents  of  in- 
cluding a  Bill  of  Rights  in  the  Constitution  try  to  .justify 
their  positions? 


Decisions  About  the  Bill  of  Rights  at  the 
w Constitutional  Convention,   17  87 


The  main  concern  of  delegates  to  the  Constitutional 
Convention  vras  drafting  a^  plan  for  an  effective  central  gov- 
ernment*.    The  over riding  topic  was  the  powers  to  be  granted 
to  or  withheld  froifi  t;he  federal,  government.  
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Early  in  the  convention,  George_Mason  of  Vzrg±nia_caS- 
tioned  the  delegates  to  remember  " to_ attend  to  the  rights  of 
every  class  of  the  people^"     Mason  was  the . famous  author  of 
the  Virginia  Bill  of  Rights  of  1776.     This  statement  of  civil 
liberties  became  a  model  for  the  constitution-makers  of  other 
states . 

The  state  Bills  of  Rights,  seemed  to  provide  ample  legal 
protection  for  individual  liberties  under  the  weak  central 
government  established  by  the  Articles  of  Confederation.  How 
ever,  the  aim/qf_the  Constitutional  Convention  was  to  estab- 
lish a  much  sraronger  central  government,  which  would  be  su- 
perior to  the  state  governments,    Jfhis  new  situation  seemed 
to  require  a  federal  Bill  of  Rights  to  protect  individual 
liberties  against  the  power s  of  a  strong  federal  government. 

Other  delegates  agreed  with  Mason  about  the  importance 
of  civil  liberties  and  rights.     Most  of  them,  however,   saw  no 
need  to  include  in  the  Constitution  a  long  list  of  freedoms 
and  rights  that  were  to  be  protected  by  law.     James  Madison 
of  Virginia  argued  that  the  state  constitutions  provided  suf- 
ficient protection  for  individual  rights.     He  agreed  with 
James  Wilson  of  Pennsylvania  who  said  that  it  was  unnecessary 
to  deny  powers  to  the  federal  government ,  which  had  not  been 
granted  to  it.     For  example ,  it  seemed  unnecessary  to  say  - 
that  the  government  could  make  no  law  to  prohibit  the  freedom 
of  speech  when  it  had  not  been  granted  power  to  make  such  a 
law. 

„    On  September  12 ,  near  the  end  of  the  Constitutional 
Convention ,  George  Mason  forcefully  raised  the  issue  of  a 
Bill  of  Rights .     Hesaid  that  the  Constitution  should  be 
"prefaced  with  a  Bill  of  Rights .....  it  would  give  great 
quiet  to  the  people;   and  with  the  aid  of  the  State _ declara- 
tions [Bills  of  Rights],  a. bill  might  be  prepared  in  a  few  ■ 
hours  . .  .  .  " 

Elbridge  Gerry  of  Massachusetts  moved  that  a  committee 
be  appointed  to  write  a  Bill  of  Rights  to  be'/included  in  the 
Constitution;  Mason  seconded  the  motion. 

Roger  Sherman  of  Connecticut  spoke  against  the  motion. 
He  declared  support  for  protecting  the  liberties  and  rights 
of  the  people.     He  argued ,  however ,  that  "the  State  Declara- 
tions of  Rights  are  not  repealed  by  this  Constitution,  and 
being  in  force  are  sufficient  [to  protect  the  liberties  of 
the  people] . " 

 Mason  responded  with  the  reminder  that  the  federal  gov- 
ernment under  the  Constitution  would  "be  paramount  [ supreme ] 
to  State  Bills  of  Rights^"     Thus ,   the  federal  government' 
might  legally  infringe  upon  or  take  away  those  rights. 
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The  Gerry-Mason  motion,  was  rejected  overwhelmingly  by 
the  other  delegates.   .  So_the  final  draft  of  the  Constitution 
did  not  have  a  separate  Bill  of  Rights. 

•The  new  frame  of  government,  however ,  did  recognize 
certain  basic  liberties  and  rights  of  the.  people..  Foremost, 
was  the  right  of  representative  government,  which  was  framed, 
in  the  name  of  the  people.     Article  III. provided  the  right  of 
trial  by  jury.     The  privilege,  of  _  the  writ .  of  habeas  'corpus 
was  protected  in  Article  I,  -Section  9;   this  i's  a  court  order  _ 
requiring  police to  explain  to  a  judge  why  they  have  arrested 
and  detained  an  individual.     This  is  an  important  right,  be- 
cause if  authorities  have  no  valid  legal  reason  for  detaining 
a  prisoner,  they  must  release  the  person. 

 Article  lf   Section  9f  also  prohibited  the  federal  gov- 
ernment from  passing  b 11 Is— of  a 1 1 a i nd e r  and  ex  post  facto 
laws .     A  bill  of  attainder  is  a  law  that  inflicts  punishment 
on  an  individual,   who  is.  judged  guilty    and  sentenced 
without  a  trial.       An  ex  post  facto  law  allows  the  government 
to  punish  people  for  acting  against  a  law  prior  to  the  time 
the  law  was  passed.     Article  I,   Section  10,   prohibited  state 
governments  from  passing  bills  of  attainder  or  ex  post  facto 
laws . 

The  civil  liberties  and  rights  included  in  the  Consti- 
tution were  not  enough  to  satisfy  George  Mason,  who  refused 
to  sign  the  final  draft  of  the  Constitution. 

After  the  Constitutional  Convention  had  adjourned ,  James 
Madison  wrote  to  Thomas  l^e^??'?0P;z_^9  .was  serving  in  Paris 
as  representative  of  the  United  States  to  the  government  of  * 
France.    'On  October  24,   1787,  Madison  wrote:     "Col.  Mason  left 
Pfrilad.  in  an  exceeding  ill  humour  ±ndeed.7i*.  .     He  returned  tQ 
Virginia  with  a  fixed  disposition  to  prevent  the  adoption  of 
the  plan  [Constitution]  if  possible.     He  considers  the  want 
of  a  Bill  of  Rights  as  a  fatal  objection." 


Assume  that  you  were  ..a  delegate  at  the  Constitu- 
tional  Convention.     Would  you  have  decided  for  or 
against  the  Gerry-Mason  motion  to  inelude  a  Bill 
of  Rights  in  the  Constitution?     Explain  your  dg-~ 
ci  siorf .     What  arguments  Would  you  have  presented. . 
to  convince  others  to  agree  with  you?     (Use  the 
Decision  Tree  at  the  end  of  this  lesson  as  a, guide 
to  your  responses  to  these  questions.) 
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Decisions  About  the  Bill  of  Rights  During 
the  Ratification  Contest,  1787-1788 


In  October  o£  1787,  *G€£>r§e  Mason  circulated  a  statement 
of  his  objections  to  the  Ccftistitution.     He  said: 

There  is  no  declaration  of  rights;  and,  the  laws  of  - 

the  general  government  [the  government  of  the  United  States] 
"being  paramount  to  [superior  to]  the  laws  and  constitutions 
of  the  several  states,  the  declarations  of  rights  in  the 
separate  states  are  no  security.... 

The  judiciary  of  the  United  States ...  [will  ]  assort)  and 
destroy  the  judiciaries  of  the  several  stages.... 

There  is  no  declaration  of  any  kind  for  preserving  the 
liberty  qf  the  press,  the  trial  "by  jury  in  civil  cases,  nor 
against  the  'da'hger  of  standing  armies  in  time'  of  peace. 

Richard  Henry  Lee  of  Virginia  was  a  strong  supporter  of 
Mason's  position.     He  refused  to°be  for  ratification  of  the 
Constitution  unless  a  Bill  of  Rights  was  included  in  it.  In 
17  68/ Lee  wrote: 

There  are  certain  unalienable  and  fundamental  rights, 
which  in -forming  the  social  compact  ought  to  "be  explicitly 
ascertained  .and  fixed.     A  free  and  enlightened  people  in 
forming  this  compact,  will  not  resign  all  their  rights  to 
those  who  govern,  and  they  will  fix  limits  to  their  legis- 
**  lators  and  rulers,  which  wij-l  soon  "be  plainly  se&u  "by 
those  Vho' govern;  and  the  latter  will  know  they  cannot  be 
passed  unperceived  by  the  former  and  without  giving  a  gen- 
,        eral  alarm.     These  rights  should  "be  made  the  "basis  of 

every  constitution. . .  still  believe  a  complete  fed- 

eral Bill  of  Rights  to  be  very  practicable. 

Alexander  Hamilton  of *  New  York  argued  against  Mason, 
Lee,  and  their-  supporters.     q£  wrote   (Federalist  #84): 

■  I... affirm  that  bills  .of  rights.;. are  unnecessary  in 
the  proposed  Constitution.     For  why  d'eclare  that  things 
shall  not  be  done  which  there  .is  no  power  to  do?  Why, 
for  instance,  should  it  be  said  that  the  liberty  of  the 
pre.ss  shall  not  be  restrained?  when  no  power  is  given  by 
which  restrictions  may  be  imposed. 

James  Wilson  of  Pennsylvania  agreed  with  Hamilton  in  a 
speech  before  his  state  legislature  on  October  9,,  1787.  He 
said: 
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...a  bill  of  rights. . .would  have  been  superfluous... 
to  have  stipulated  with  a  federal  body  of  our  own  creation, 
that  we  should  enjoy  those  privileges  of  which  we  are  not 
divested^.  . .    'For  in stance ,  the  liberty  of  the  press.  ..— 
what  control  can  proceed  from  the,: Federal  government  to 
shackle  or  destroy  that  sacred  palladium  of  national  free- 
j  dom?     If,  indeed,  a  power  similar  to  that  which  has  been 

granted  for  the/regulation  of  commerce  had  been  granted  to 
regulate  literary  publications,  it  would L have  been ; . .neces- 
sary to  stipulate  that  the  liberty  of  the  press  should  be 
preserved. ... 

The  power  of  direct  taxatibn  has  likewise  been  treated 
as  an  improper  delegation  to  the  federal  government;  but 
when  we  consider  it  as  the  duty  of  that  body  to  provide  for  * 
-the  national  safety,  to  support  the  dignity  of  the: union, 
^nd  to  discharge,  the  debts  contracted  upon  the  collected 
faith  of  the  States  for  their  common  benefit,  it  Sust  be 
acknowledged  that  [the  federal  government ].. ; ought ...  to  pos- 
sess eveny  means  requisite  for  a  faithful  performance  of 
"their  trust...'. 

If  there  are1  Errors,  ;it  should  be  remembered  that  the 
seeds  of  reformation  are  sown  in  the  work  itself,  and  the' 
concurrence  of  two-thirds  of  the  Congress  may  at  any  time 
introduce  alterations  and  amendments.  Regarding  it,  then, 
.  in  every  point  of  view. ..I  am  bold  to  assert  that  it  is  the 
best  form  of  government  which  has  ever  been  offered  to  the 
world. 

There  were  hot  debates  in  state  ratifying  conventions 
about  whether  or  not  to  insist  upon  a  Bill,  of  Rights  as  a 
condition  for  approval  of  the  Constitution.     Some  of  ..the  most 
vigorous  and  interesting  debates  occurred  at  the  Virginia 
ratifying  convention.     George, Mason,  Richard  Henry _Lee,  and 
Patrick  Henry  were  leaders  of  the  anti-Federalis-t  forces  in 
Virginia   (those  who  opposed  ratification  for  one  reason  or 
another).     James  Madison  was. a_major'  leader  of  the  Federal- 
ists  (those  who  supported  ratification) . 

Henry  spoke  forcefully  for  liberty  of  individuals  ^and 
the  rights  of  state  governments:  .  . 

Mr.  Chairman*  the  necessity  of  a  Bill  of  Rights  appears 
to  me  to  be  greater  in  this  government  than "ever  it  was  in 
any  government  before....   -All  rights  not  expressly  and  une- 
quivocally reserved  to  the" people  are  'impliedly  and  inciden- 
tally relinquished  to  rulers  *  as  necessarily  inseparable 
from  the  delegated  power  is.... 

_  This,  is  the  question.     If  you  intend  to  reserve  your 
unalienable  rights*  you  must  have  the  most  express  stipula- 
tion; for*  if  implication  be  allowed,  you  are  ousted  of  those 
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rights.     If  the  people  do  not  think  it  necessary  to  reserve 
them,  they  will  be  supposed  to  be  given  up....  . 

It  was  expresr.ly  declared  in  bur  Confederation  that 
every  right  war,  retained  by  the  states,  respectively,  which 
was  not  given  up  to  the  government  of  the  United  States. 
But  there  is  no  such  thing  here.     You,  therefore ,  by  a  hat-  . 
urai  and  unavoidable  implication,  give  up  your  rights  to 
the  general  government i . . . 

Henry  and  his  associates  suggested  several  amendments 
to  the  proposed  Cons titution .     They  were  similar  to  the  Vir- 
ginia Bill  of  Rights  of  1776.     Their  objects  were  to  protect 
basic  liberties  and  rights  of  the  people  and  the  rights  of 
the. state  governments  against  possible  abuse  by  a  strong  fed- 
eral government. 

James  Madison  replied:   "As  far  as  his   [Henry's]  amend- 
ments are  not  objectionable,  or- unsafe ,   so  far  they  may  be 
subsequently  recommended—not  because  they 'are  necessary, 
but  because  they  can  produce  no  possible  danger." 

On  June  26,  1788,   the  Virginia  Convention  ratified  the 
Constitution  with  the  provision  that  a  Bill  of  Rights  be 
added  as  soon  as  possible,.     Madison  and  other  Federalists 
had  pledged  to  promote  amendments  recommended  by  the  Virginia 
Convention- 

Advbcates.of  a  Bill  of_ Rights  at  several  state  conven- 
tions had  won  pledges  from  the  Federalists  to  work  for  the 
addition  of  certain  civil  liberties  tb_  the  Constitution.  In 
return  for  this  .pledge  from  the  Federalists*   these; delegates 
agreed  to  vote  for  ratification  of  the  Constitution.  Deals 
of  this  sort  had  helped  to  sway  the  decision  in  favor  of  the 
Constitution  at  the  ratifying  conventions  in  Massachusetts, 
New  Hampshire,  Virginia,  and  New  York. 


Assume  that  you  were  a  delegate  at  the  state  rati- 
fying  convention  in  Virginia.     Would  you  have  de- 
cided for  or  against  ratification  an  condi  t ion 
that  a  Bill  of  Rights  would  be  added  to  the  Con- 
stitution  as  soon  as  possible?     Explain  your  de- 
cision.    What  arguments  would  you  have  presented 
to  convince  others  to  agree  with  you?     (Use  the 
Decision  Tree  at  the  end  of  this  lesson  as  a  guide 
to  your  responses  to  these  questions . ) 
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Decisions  About  the  Bill  of  Rights  at  the 
First  Session  of  Congress,  1789 


Pressures  from  anti-Federalists  led  to  the  proposal 
that  a  Bill  of  Rights  be  added  to  the  Constitution.  Thus, 
James  Madison  proposed  several  amendments  to  the  First  Con- 
gress of  the  United  States,  which  met  in  .1789.     Madison  said: 

There  have  been  objections  of  various  kinds •against 
the  Constitution,  but  I  believe  the  great  mass  of  the  peo- 
ple vho  opposed  it,  disliked  it  because  it  did  not  contain 
effectual  (guarantees  against)  encroachments  on  particular 
rights,  and  those  safeguards  which  they  have  been  long  ac- 
customed to  have  interposed  between  them  and  the  magistrate 
who  exercises  the  sovereign  power;  nor  ought  we  to  consider 
them  safe,  while  a  great  number  of  our  fellow  citizens  think 
these  securities  necessary. 

Roger  Sherman  responded  negatively  to  Madison's  propos  - 
al.     He  had  argued  against  a  Bill  of  Rights  at  the  Constitu- 
tional Convention  and_at  the  ratification  convention  in  Con- 
necticut.    He;  reported  that  his  constituents  wanted  no  Fed- 
eral Bill  of  Rights.     Rather,   they  wanted  a  stable  government 
that  would  establish  an  effective  union  of  the  states.  He 
agreed  with  arguments  made  previously  by  James  Wilson  and 
Alexander  Hamilton  about  the  Bill  of  Rights  issue. 

James  Jackson,  a  Representative  to  Congress  from  Geor- 
gia, agreed  with  Sherman:     "I  am  against  inserting  a  declara- 
tion of  rights  in  the  Constitution....     If  such  ah  addition 
is  not  dangerous  or  improper,  it  is  at  least  unnecessary." 

A  majority* in  Congress  seemed  ready  to . agree  to  most  of 
Madison's  proposals ,  with  minor  changes.     One  item,  however, 
concerned  the  supporters  of  states'  rights  within  the  Federal 
►  Union. 

Madison  proposed  this  item,  which  became  Amendment  X  of 
the  Constitution:     "The  powers,  not  delegated  to  t*ve  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the 
people. " 

.Anti-Federalist  leaders  wanted  to  insert  the  .word 
"expressly"  in  front  of  the  word  "delegated"  in  Madison's 
proposal.       They  were  influenced  by  the  wording  in  Article 
II  of  the  Articles  of  Confederation,  which  said:  "Each 
state  retains  its  sovereignty,  freedom,  and  independence , 
and  every  Power,  Jurisdiction  and  right,  which  is  not  by  this 
confederation  expressly  delegated  to  the  United  States,  in 
Congress  assembled." 
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Madison  objected  strongly  to  all  attempts  to  include 
the  words  "expressly  delegated"  in  his  proposed  amendment; 
He  believed  that  to  do  so  would  limit  too  strictly  the  power 
of  the  hew  federal  government  and  might  render  it  ineffective, 
as  the  Articles  of  Confederation  had  been.     The  large  majori- 
ty in  Congress  agreed  With  Madison  on  this  matter /  as  on  the 
general  heed  to  add  a  Bill  of  Rights  to  the  Constitution.. 

Congress  approved  ten  amendments.     More  than  two-thirds 
of  the  members  voted  for:  the  amendments ,  as  required  by  Arti- 
cle V  of  the  Constitution..  The  amendments  were  then  sent  to 
the  states  in  accord  with  Article  V.     After  three-fourths  of 
the  states  ratified  the  ten  amendments   (Decembier  15 ,  1791)  , 
they  became  part  of  the  Constitution,     Thus,  a  Bill  of  Rights 
was  added  to  the  Constitution.     These  first  ten  amendments 
are  practically  part  of  the  Constitution  of  17  87. 
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The  Federal  Bill  of  Rights     1791  1  .  : 

The  Bill  of  Rights  of  1791  applied  only  to  the  Federal 
Government.    _These, first  ten  amendments  limited "the  power  of 
the  Federal. Government  in  certain  ways;   they  provided  legal 
safeguards  to. the  people  of  the  United  States  against  certain 
tyrannical  acts  by  the  government  of  the  United  States.  How- 
ever, as  formulated  in  1791,  the  first  ten  amendments  did  not 
apply  to  the  state  governments .  "People  in  each  state  had  to 
look  to  their  own  state  constitutions  for  guarantees  xaf  their 
civil  liberties  and  rights. 

Following  is  a  copy  of:,  the  Federal  Bill  of  Rights, 
What  are  the  main  ideas  of  these  ten  amendments?.    What  liber- 
ties or  rights  do  they  set  forth  as  not  to  be  taken  away  by 
the  Federal  Government? 

FIRST  AMENDMENT 

Congress  shall  make  no  lav  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble ,  and  to  petition 
the  government  for  a  redress  of  grievances. 

SECOND  AMENDMENT 

A  well  regulated  militia,  being  necessary  to  the  se- 
curity of  a  free  State,  the  right  of_the  people  to  keep 
and  bear  arms,  shall  not  be  infringed. 


THIRD  AMENDMENT 

No  soldier  shall,  in  time  of  peace  be  quartered  in  any 
house,  without  the  consent  of  the  owner,  nor  in  time  of  war, 
but  in  a  manner  to  be  prescribed  by  law. 

FOURTH  AMENDMENT 

_      The  rigTrt  of  the  people  to  secure  in  their  persons, 
houses, ^papers,'  and  effects,  against  unreasonable  searches 
and  seizures^  shs.ll  not  be  violated,  and  no  warrants  shall 
issue,_but  upon  probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized. 

FIFTH  AMENDMENT 

No.  person  shall  be  held  to  answer  for  aortal,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment  of. a  grand  jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia^  when  in  actual  service  in 
time  of  war  or  public  danger;  nor  shall  any  person  be  sub- 
ject for  the  same  offense  tp.be  twice  put  in  jeopardy  of  life 
or  limb;  nor  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself ^  nor  be  deprived  of  life,  liberty,'  or 
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property,  without  due  process  of  law;  nor  shall  private  prop- 
erty be  taken,  for  public  use,  without  just  compensation. 

SIXTH  AMENDMENT  : 

In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature  and  cau^e  of 
the  accusation;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in 
hirs  favor,  and  to  have  the  assistance  of  counsel  for  his 
defense. 

SEVENTH  AMENDMENT 

In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and'  no  fact  tried  by  a  jury  shall  be  _ 
otherwise  reexamined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law. 


EIGHTH  AMENDMENT  «  & 

Excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and ^unusual  punishments  inflicted. 

NINTH  AMENDMENT 

The  enumeration  in  the ' Constitution  of  certain  rights, 
shall  not  be  construed  to  deny  or  disparage  others  retained 
by  the  people. 

TENTH  AMENDMENT 

The  powers  not  delegated  to  the  United  States  by  the 
Constitution^  nor  prohibited  by  it  to  the  Stated ,  are  re- 
served to  the  States  respectively,  or  to  the  people.  . 
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Examining  Decisions  About  the  Bill  of  Rights. 

Refer  to  the  Decision  Tree  at  the  end  of  the  lesson  to 
guide  your  responses  to  the  following  questions- 

1.  What  alternatives  about  a  Federal  Bill  of  Rights  were 
faced  by  James  Madison  on  these  three  occasions? 

a.  the  Constitutional  Convention,  1787 

b.  the  Virginia  Ratifying  Convention,  1788 

c.  the  First  Session  of  Congress,  1789 

2.  What  choices  did  Madison  make  about  a  Federal  Bill  of 
Rights  on  these  three  occasions? 

a.  the  Constitutional  Convention,  1787 

b.  the  Virginia  Ratifying  Convention,  1788 

c.  the  First  Session  of  Congress,  1789 

3.  What  changes  occurred  in  Madison's  decisions  about  a  Bill 
of* Rights  from  1787-1789?     Explain.     How  did  he  change 
his  mind  and  why? 

.4.     What  is  your  judgment  of  Madison 1 s  decision  about  a  Bill 
of  Rights  in  1787,   1788,  and  1789?     Did  he  decide  cor- 
rectly on  each  occasion?  Were  his  decisions  good  or  bad? 
Explain. 


Examining  the  Federal  Bill  of  Rights,   17  91 

The  first  ten  amendments  might  be  divided  into  three 
categories: 


a.  those  guarding  the  liberties  and  rights  of  individ- 
uals from  interference  by  the  Federal  Government; 

b.  those  defining  the  legal  rights  and  procedural 
rights  of  individuals  accused  of  crimes  or  other- 
wise involved  in  the  resolution  of  disputes  under 
the  law; 

c .  those  guaranteeing  the  retention  of  rights  that 
are  not  stated  specifically  in  the  Constitution. 

1.     Which  of  the  first  ten  amendments  belong,  in  category  a, 

described  above?  '  Which  ones  belong  in  category  b?  Which 
of  the  amendments  fit  in  category  c?     Explain  your  re- 
sponses . 
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2      Matching  Activity,     Match  the  Amendments  in  List  A  wx-th 

the  statements  about  liberties  or  rights  in  List-  B.  Write 
the  numeral  that  identifies  each  amendment . in  List  A  xn 
the  correct  space  next  to  a  statement  in  List  B. 

List  A  List  B 

Amendment  #   1-     Right  to  keep  and  bear  arms. 

II  2.     Freedom  from  unreasonable  searches. 

III    .  -  • 

IV  3.     Protection  agaxnst  cruel  and  unusual 

y  punishments  i 

VI    r       :         .  . 

yii   4 ,     Right  to  trial  by  jury  xn  criminal 

VIII  cases. 

IX 

X 


5 .  Freedom  of  speech. 

6.  -  Reserves  for  the  states  powers  not 
~~        granted  to  the  Federal  Government . 

_7.     Right  to  trial  by  jury  in,civil  cases. 

__8.     Protection  against  arbitrary  military 
*  occupation  of  a  person's  home. 

9.     Right  to  assemble  and  present  public 
criticisms  of  the  government. 

10.  Freedom  of  religious  choice. 

11.  Right  to  due  process  of  the  law 
(legal  proceedings  carried  out  ac- 
cording to  established  rules)  with 
respect  to  life,  liberty,  or  property- 

12.  Freedom  of  the  press.  ' 
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LESSON  PLAN  AND  NOTES-EOS  TEACHEH3- 


II-9.     Decisions -About  the  Bill  of  Rights,  1787-1791 


Preview  of  Main  Points 

The  birth  of  the  Federal  Bill  of  Rights  is  the  main 
theme  of  this  lesson.     Three  occasions  for  decisions  about  a 
Federal  Bill  of  Rights  are  the  focal  points.     First  is  a  dis- 
cussion of  decisions  about  a  Bill  of  Rights  at  the  Constitu- 
tional Convention,   1787.     The  next  occasion  for  decisions- 
treated  in  this  lesson  is  the  ratification  contest,  1787- 
1788.     Finally,  decisions  about  a  Bill  of  Rights  at  the 
first  session  of  Congress  are  examined. 


Connection  to  Textbooks 

  All  high  school  American  history  and  government  text- 
books, discuss  briefly  the. arguments  of  ahti-Federailsts  for 
a  Federal  Bill  of  Rights  during  the  contest  over  ratification 
of  the  Constitution.     The  discussion  is  concluded  with  a 
statement  about  the  proposal  and  ratification  of  the  first 
ten  amendments  to  the  Constitution. This  lesson  can  be  used 
to  supplement  the  very  brief  textbook  discuss'ions  about  the 
birth  of  the  Bill  of  Rights.     Through  this  lesson,  students 
can  examine.,  alternative  arguments  for  and  against  a  federal 
bill  of  rights  from  the»Constitutional  Convention  to  the  rat- 
ification of  Amendments  I-X. 


Objectives  - 
i  Students  are  expected  to: 

1-     examine .arguments  for  and  against  a  Federal  Bill -of 

Rights  aK  three  points:     (a)   the  Constitutional  Conven- 
tion,  17  87  ,v  (b)   the  ratification  contest ,   1787-1788 ,  an<3 
(c)   the  first  session  of  Congress,   17  89; 

2.  analyze  and  judge  James  Madison's  decisions  about  a 
Federal  Bill  ofxRights  during  the  Constitutional  Conven- 
tion,  the  ratification  contest,  and  tHe  first  session  of 
Congress ;  \ 

3.  practice  skills  in  rational  decision  making  in  response 
to  the  occasions  for  decision  presented  in  this  lesson; 

4.  demonstrate  comprehensionxof  main  ideas  in  the  Federal 
Bill  of  Rights,   1791.  \ 
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Suggestions  for  Teaching  the  Lesson 


Opening  the_L£sson 


•  Inform*  students  of  the  main  points  of  the  lesson.  Tell 
them  that  a  copy  of  the  Federal  Bill  of  Rights,  Amend- 
ments I-Xf   is  included  at; the  end  of  the  lesson. j  They 
should  refer  to  it  as  necessary  to  help  them  complete 
the  lesson. 

•  Ask  students  to  read  the  first  page  of  the  lesson,  to 
the  point  where  the  first  occasion  for  decision  is  in- 
troduced.    Ask  them  to  speculate  about  why  a  Bill  of 
Rights  was  not  included  in  the  Constitution  of  1787. 

•  After  a  brief  discussion,  inform  students  that  they 
can  check  their  speculations  against  information  pre- 
sented in  the  remainder  of  the  lesson. 

Developing  the  Lesson  x 

•  Ask  students  to  read  about  the  first  occasion  for  de- 
cision presented  in  the  lesson:     decision  about -the 
Bill  of  Rights  at  the  Constitutional  Convention,  1787 i 

«    Ask  students  to  respond  to  the  decision  making  activity 
at  the  end  of  this  section  of  the  lesson..    This  may  be 
.  done  as  a  self -check  activity. whereby  the  student  is 
" prompted  to  think  systematically  about  both  sides  of' 
the  issue  about  a  Federal  Bill  of  Rights.  However, 
you  may  want  to  conduct  a  class  discussion  about  their 
decision  making  activity. 

•  Ask  students  to  read  about  the  second  occasion  ,  f  or  de- 
cision in  this  lesson:     decision  about  the  Bill  of 
Rights  during  the  ratification  contest,  1787-1788.. 

•  Ask  students  to  respond,  to  the  decision  making'  activity 
at  the  end  of  thissection  of  the  lesson.     This  might 
be  done  as  a  self-check  activity,  which  prompts  stu- 
dents to  reflect  upon  the  material  they  have  read. 
However,  you  mightwant  to  ask  two  students  to' assume 
the  roles  of  opponents  in  the  debate  about  a  Bill  of 
Rights •     Ask  other  students  to  appraise  the  opposing 
presentations .  - 

•  Ask  students  to  read  about  the  third  occasion  for  de- 
cision in  this  lesson:     decision  about  the  Bill  of 
Rights  at  the  First  Session  of  Congress,  1789. 

»    Ask  students  to  respond  to  the  decision  making  activity 
at  the  end  of  .this  section  of  the- lesson..    This  may  be 
done  as  a  self-cheek  activity,  where  the  student  is 
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prompted  to'  think  systematically  about  the  issues  pre- 
sented in  the  reading  assignment.     You  may  want  to  con- 
duct a  class  discussion  about  this  learning  activity. 

Concluding  the  Lesson 

•    #  '  Assign  the  remaining  pages  of  the  lesson. 

•  Ask  students  to  analyze  and  appraise  the  choices  of  : 
James  Madison  about  the  Bill  of  Rights  during  the 
three  occasions  for  decision  presented  in  this  lesson.  ; 
Use  the  questions  under  the  heading ,   "Examining  Deci- 
sions About  the  Bill  of  Rights,"  to  guide  the  discussion 

•  AS  a  way  of  checking  student  comprehension  of  the  Bill 
of  Rights,  you  might  assign  the  last  section  of  the 
lesson.     These  learning  activities  are  designed  to  help 
students  to  identify  and  understand  mam  ideas  in  the . 
first  ten  amendments.  ^ 

Suggested  Reading 

Donovan ,  Frank .     Mr.  Madison's  Constitution:     "Phe^Story  3e- 
hind  th&  Constitutional  Convention  (New  York:  Dodd, 
Mead  S  Company,   1965)  . 

This  brief,  easy  to  read  book  describes  the  involvement 
of  James  Madison  in  major  decisions  that  shaped  the  Constitu- 
tion of  1787  and  the  Bill  of  Rights- 

Rossiter,  Clinton.     The  Grand  Convention:     1787   (New  York: 
The  Macmillan  Company,   1966),  pp.  22b-Jls. 

This  is  a  very  readable  scholarly  account  of  the  Con- 
stitutional Convention  and  its  aftermath.     It  includes  * 
fine  discussion  of  the  issue  about  including  a  Bill  of  Rights 
in  the  Constitution. 


Rutland,  Robert  Allen.     The  Birth  of  the  Bill  of  Rights^,, 

17  76-17  91  (Chapel  Hill:  The  University  of  North  Caro- 
lina  Press,   1955) . 

This  is  a  detailed  account  of  the  origins  of  the  Fed- 
eral Bill  of'  Rights.     Issues  and  alternative  views  of  the 
revolutionary  era  are  highlighted. 
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11-10.      IDEAS  FROMt  THE  FEDERALIST  PAPERS 

:  ■  :  "  / 

 Arguments  about  the  Constitution  started  soon  after  the 

delegates  to  the  Philadelphia  convention  sent  it  to  Congress. 
Opponents  of  the  Constitution  were  called  anti-Federalists . 
The  supporters  were  known  as  Federalists . 

The  most  significant  writings  in  support  of  the  Consti- 
tution are  a  collection  of  85  newspaper  articles/  The  Feder- 
alist Papers..     They  were  arguments  against  the  anti-Federal- 
ists, who  advised  citizens^to  reject  the  Constitution. 

Alexander  Hamilton  was  worried  that  the  ratifying  con- 
vention of  New  York  would  vpte  against  the  Constitution. 
Governor  George  Clinton  was'  the  powerful  leader  of  the  anti- 
Federalists  in  New  York,.     He  wrote  persuasive  newspaper 
articles  against  the  Federalist  cause.     Hamilton  decided  to 
answer  him.     Thus,   the  project  to  write  The  Federalist  Papers 
began. 

<.  V 

From  October  1787  until  August  2788,  Hamilton  wrote  54' 
of  The  Federal iist  Papers .     James  Madison- wrote '  26  of  them, 
some  with  the  help  of  Hamilton.     John  Jay,  who  withdrew  „  from 
the  project  due  to  illness,  wrote  five  of  The  Federali s t  * 
Papers . 

The  Federalist  Papers  appeared  first  in  New  York  news- 
paper s";     Many  were  reprinted  in  newspapers  throughout  the 
thirteen  states.     All  were  signed  with  a  pen  n£me',  Publius. 

.The  significance  of  The  Federaiist-Papers  Was  recog- 
riized^  soon  after  they  were  _ published .     Thomas  Jefferson,  for 
example,-  wrote  to  James  Madison  and  said  The_  Federaiis±-Pa- 
Pers  were  "the  best  commentary  on  the  principles  of  gQverny 
ment. . .ever  written. "  » 

George  Washington  said:     "When  the  transient  circum- 
stances and  fugitive  performances  which  attended  the  crises 
shall  have  disappeared,  the  Work  will  merit  the  notice  of 
posterity;  because  in  it  are  candidly  and  ably  discMsjsed.  the 
principled  of  freedom  and  topics  of  government/  which,  will 
be  always  interesting  to  mankind  so  long  as  they  shall  be 
n connected  in  civil  society. "  ;  ^.  * 

"  '  '  c')  .. 

Following  are  excerpts  from  5  of  85  papers  that  were' 
-collected  to  comprise  The  ■  Federalist.     The-  portionsT  of  5 
papers  presented  here  are  excerpts  from  '15,  39,   51,   70,  .and 
78.  -  '  N   L  " 

•       In  #15 ,  .Hamilton  discussed.,  various  defects  of  govern- 
ment  under  the  Articles  of  Confederation.    .He  emphasised  a 
primaty  fault  of  the  Articles:     "the, principle  of  legislation 
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•for  States  in  their  corporate  or  collected  capacities"  in- 
stead of  for  "the  individuals  of  Which  they  consist." 

In  #3iL,  Madison  discussed  the  meaning  of  a  federal -.re- 
public.    He~concluded  tttat  "The  .  proposed  Constitution  is • 
neither  a  national  nor/a  federal  constitution,  but  a  compo- 
sition of  both,"  f 

In  #51,  Madison  discussed  the  constitutional  principle 
of  separation  of^Jowers.     He  demonstrated  that  the  Constitu- 
tion arants  sufficient  power  to  the  government  so  that  public 
needsmay  be  satisfied.     It  also  limits  that  power  so  as  to 
protect  civil  liberties.  ' 

In  #70,   Hamilton  discussed  the  powers  and  duties  Of  the 
President  under  the  Constitution.     He  argued  for  a  vigorous 
ehief  Executive. 

In  #78 ,   Hamilton  justified  the  power  of  judicial  revie\y 
as  a  basic  .principle  of  the  Constitution. 


J30  ' 


THE  FEDERALIST,   #15  (Hamilton) 


To  the  People  of  the  State  of  New  York: 

...We  may  indeed/  with  propriety,  be  said  to 
have  reached  almost  the  last  -  stage.,  of  national  Hu- 
miliation.    There  is  scarcely  anything  that  can 
wound  the  pride,  or  degrade  the  character,  of  an 
independent  people,  which  we  do  not  experience, 
toe  there  engagements,  to  the  performance  of  which 
we  are  held  by  every  tie  respectable  among  men? 
These  are  the  subjects  of  constant  and  unblushing 
violation.     Do  we  owe  debts  to  foreigners,  and  to 
our  own ■citizens ,  contracted  in  a  time  of  imminent 
peril,  for  the  preservation  of  our  political  exist- 
ence?    These  remain  without  any  proper  or  satisfac- 
tory prpyision  for  their  discharge.     Have  we  val- 
uable territories  and_ important  posts  in  the  pos- 
session of  a  foreign  power,  which,  by  express 
stipulations ,  ought  long  since  to  have  been  sur- 
rendered?   These  are  still  retained,  to  the  preju- 
dice of  our  interest  not  less  than  of  our  rights, 
^^.we  in  a  condition  to  resent  , t9_rBP&l_  the 

aggression?  We  have  neither  troops ,  nor  treasury , 

nor  government,  '  toe  we  even  in  a  coition  to  re- 
monstrate with  dignity^     The  just  imputations  on 
our  own  faith,  ih  respect  to-  th.e_.same  treaty^,  ought 
first  to  be  removed .     Are  we  entitled ,  by  nature 

gation  of  the  Mississippi?     Spa  in  excludes  us  fro^ 
iti     Is  public  credit  an  indispensable  resource  in- 
time  of  public  'danger?    We  seem  to  have  abandoned 
its  cause  as  desperate-  and  irretrievable •     Is  com- 
merce of  importance  to  national  wealth?     Ours  is  at 
the  lowest  point  of  declension.     Is  respectability 
in  the  eyes  of  foreign  powers,  a  safeguard  against 
foreign  encroachments?    The  imbecility  of  our  gov- 
ernment even  forbids  them  to  trea^t  with  us:  Our 
ambassadors  abroad  are: the  mere  pageants  of  mimic 
sovereignty.     is  a  violent  and  unnatural  decrease 
in  the  value  of  Ir-nd,  a  symptom  of  national  distress 
The  price  of  improved  land,  in  most  parts  of  the  ' 
country,  is  much  lower. than  can  be  accounted  for  by 
the  quantity  of  waste  land  at  market,  and  can  only 
be  fully  explained  by  that  want  of  private  and  pub- 
Tic  confidence^  which  are  so  alarmingly  prevalent 
among  all  ranks ,  arid  which  have  a  direct  tendency 
td  depreciate  property  of  every  kind.     Is  private 
dredit  the  friend  arid  patron  of  industry?.  That  most 
useful  kind  which  relates  to  borrowing  4 arid  lending, 
is  reduced  within  the  narrowest  limits,  and  this 
still  more  from  an  "opinion  of  insecurity  than  from 
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a  scarcity  of.  money.     To  shorten  an  enumeration  of 
particulars  which  can  afford  neither  pleasure  nor 
instruction,  it  may  in  general  be  demanded,  what 
indication  is  there  of  national  disorder,  poverty, 
and  insignificance,  that  could  befall  a  community 
so  peculiarly  blessed .with  natural  advantages  as  we 
are,  which  does  not  form  a  part  of  the  dark  cata- 
logue o'f  our  public  misfortunes? 

This  is  the  melancholy  situation  to  which  we  _r 
have  been  brought  by  those  very  maxims  and  counsels , 
which  would  n6w  deter  us  from  adopting  the  proposed 
constitution; 

The  great,  and  radical  vice,   in  the  construc- 
tion of  the  existing  confederation,  is  in' the  prin- 
ciple of  LEGISLATION  for  STATES  or  GOVERNMENTS,  in 
their  CORPORATE  or  COLLECTIVE  CAPACITIES,   and  as 
contra-distinguished  from  the  INDIVIDUALS  of  whom 
they  consist.... 

The  consequence  of  this  is,  that,   though  In 
theory,   their  resolutions  concerning  those  objects, 
are  laws ,  constitutionally  binding  oh  the  members 
of  the  union,  yet,  in  practice,  they  are  mere  rec- 
ommendations, which  the  states  observe  or  disregard 
at  their  option.... 

There  is  nothing  absurd  or  impracticable,  in 
the  idea  of  a  league  or  alliance  between  independ- 
ent nations,  for  certain  defined. purposes  precisely 
stated  in  a  treaty;  regulating  all  the  details  of 
time,  place,  circumstance,  and  quantity;  leaving 
nothing  to-future  discretion;  and  depending  for  its 
execution  on  the  good  faith  of  the  parties.  Com- 
pacts of  this  kind  exist  among  all. civilized  na- 
tions,  subject  to  the  usual  vicissitudes  of  peace 
and  war;  of  observance  and  non-observance ,  as  the 
interests  or  passions  of  the  contracting  powers 
dictate. 

If  the  particular  states  in  this 'country  are 
disposed  to  stand  in_ a  similar  relation  to  each 
other,   and  to  drop  the  project  of  a  general  DIS- 
CRETIONARY SUPERINTENDENCE ,   the  scheme  would  indeed 
be  pernicious ,  and  would  entail  upon  us  all  the 
mischiefs  which  have  been  enumerated  under  the 
first  head;  but  it  would  have  the  merit  of  being, 
at  least,  consistent  and  practicable,  abandoning 
all_ views  towards  a  confederate  government,  this 
would  bring  us  to  a  simple  alliance/  offensive  and 
defensive;   and  would  place  us  in  a  situation  to  be 
alternately  friends  and  enemies  of  each  other,  as 
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our  mutual" jealousies  ^  by 
the  intrigues  of  foreign  nations,  should  prescribe 
to  us. 


But  if  we  are  unwilling  to  be  placed  in  this 
perilous  situation;   if  we  still  adhere  to  the  de- 
sign of  a  national  government,  or.,  which  is  the 
same  thing,  of  a  superintending  power,  under  the 
direction  of  a  Gomrnqn  council,  we  must  resolve  to 
incorporate  into  our  plan  those  ingredients  which 
may  be  considered  as  forming  the  characteristic  dif- 
ference between  a  league  and  a  government;  we  must 
extend  the  authority  of  the  union  to  the  persons  of 
the  citizens—the  only  proper  objects  of  government, 


In  our  case,   the  concurrence  of  thirteen  dis- 
tinct sovereign  wills  is  requisite  under  the  con- 
federation,  to  the  complete  execution  of  every  im- 
portant measure ,  that  proceeds  from  the  union. . 
Each  state,,  yielding  to  the  persuasive  voice  of  im- 
mediate interest  or  convenience,  has  successively 
withdrawn  its  support,  till  the  frail  and  tottering 
edifice  seems  ready  to  fail  upon  our  heads  and  to 
crush  us  beneath  its  ruins. 


— PUBLIUS 
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THE  FEDERALIST,    #39  (Madison) 


To  the; People  of  the  State  of  New  York: 

...If  we  resort  for  a  criterion  to  the  differ- 
ent principles  on  which  different  forms  of  govern- 
ment are  established,  we  may  define  a  republic  to 
be,  or  at  least  may  bestow  that  name  on,  a  govern- 
ment -which  derives  all  its  powers  directly  or  in- 
directly from  the  great  body  of  the  people, .and  is 
administered  by  persons  holding  their  offices  dur- 
ing pleasure,   for  a  limited  period,  or  during  good 
behavior.     It  is  essential  to  such  a  government 
that  it  be  derived  from  the  great  body  of \ the  so- 
ciety, not  from  an  inconsiderable  proportion,  or  a 
favored  class  of  it ;  otherwise  a  handful  of.  tyran- 
nical nobles,  exercising  their  oppressions  by  a 
delegation  of  their  powers,  might  aspire  to  the 
rank  of  republicans  and  claim  for  their  government 
the  honorable  title  of  republic.     It  is  sufficient 
for  such" a  government  that  the  persons  administer- 
ing it  be  appointed A  either  directly  or  indirectly, 
by  the  people;  and  that  they  hold  their  appoint- 
ments by  either  of  the  tenures  just  specif ied;  oth- 
erwise every  government  ih  the  United  S,tates^  as 
well  as  every  other  popular  government  that  has 
been  or  can  be  well  organized  or  well  executed, 
would  be  degraded  from  the  republican  character. 
According- to  the  constitution  of  every  .State  in  the 
Union,   some  or  other  of  the. officers  of  government 
.are  appointed  indirectly  only  by  the  people.  Ac- 
cording to  most  of  them,   the  chief  magistrate  him- 
self is  so  appointed.  ,  And  according  to  one,  this 
mode  of  appointment _is_  extended  to  one  of  the  co- 
ordinate branches  of  the  legislature.     According  to 
all  the  constitutions,  also,,  the  tenure  of  the  high- 
est offices  is  extended  to  a  definite  period,  and 
in  many  instances ,  both  within  the  legislative  and 
executive  departments ,   to  a  period  of  years.  Ac- 
cording to  the  provisions  of  most  of  the— cans±irtu  

tions,  again,  as  well  as  according  to  the  most  re- 
spectable and  received  opinions  on  the  subject,  the 
•  members  of  the  judiciary  department  are  to  retain 
their  offices'  by  the  firm  tenure  of  good  behavior. 

On  comparing  the  Constitution  planned  by  the 
convention  with  the  standard  here  fixed,  we  per- 
ceive at  once  that  it  is,  in  the  most  rigid*  sense, 
conformable  to  it. . . . 

"But  it  was  not  sufficient,,"  say  the  adversar- 
ies of  the  proposed  Constitution,   "for  the  convention 
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to  adhere  to  the  republican  form.     They  ought,  with 
equal  care,  to  have  preserved  the  federal  form, 
which  regards  the  Union  as  a  Confederacy  of  sover- 
eign s.tat^?  instead  of  which,  they  have  framed  a 
national  government,  which  regards  the  Union  as  a 
consolidation  of  the  States .  "   .  ;  . 


. w.the  government .. .appears  to  be  of  a  mixed 
character,  presenting  at  least  as  many  federal  as 
national  features. 

The  difference  between  a  federal  and  national 
government,  as  it  relates  to  the  operatxon-Qf-the 
government,  is  supposed  to  consist  in  this ,  that  in 
the  former  the  powers  operate  ^on  the  political  bod- 
ies composing  the  Confederacy  in  their  political 
capacities;  in  the  lattdr,  oh  the  individual  citi- 
zens composing  the  nation  in  their  individual  ca- 
pacities.    On  trying  the  Constitution  by "this  cri- 
terion, it  falls  under  the  national ,  not  the  federal 
character;   though  perhaps  hot  so  completely  as  has 
been  understood.     In  several  cases,  and  particularly 
in  the  trial  of  controversies  to  which  States  may  be 
parties,   they  must  be  viewed  and  proceeded  against 
in  their  collective  and  political  capacities  only. 
So  far  the  national  countenance  of  the  government  ©h 
this  side  seems  to  be  disfigured  by  a  few  federal 
features*     But  this  blemish  is  perhaps  unavoidable 
in  any  plan;  and  "the  operation  of  the  government  on 
the  people,   in  their  individual— capacities ,  in  its 
ordinary  and  most  essential  proceedings,  may,  on  the 
whole  designate  it  in  this  relation,  a  national 
government. 

But  if  the  government  be  national  with  regard 
to  the  opera tion  of  its  powers,  it  changes  its  as- 
pect again  when  we  contemplate  it  in  relation  to 
the  extent  of  its  powers.     The  idea  of  a  national 
government  involves  in  it,  not  only  an  authority 
over  the  individual  -  citizens ,  but  an  indefinite  su- 
premacy over  all  persons  and  things,  90  far  as  they  . 
are  objects  of  lawful  government.     Among  £  people 
consolidated  into  one  nation ,  this  supremacy  is  com- 
pletely vested  in  the  national  legislature.  Among 
communities  united  for  particular  purposes,  it  is 
vested  partly  in  the  general  and  partly  in  the  mu- 
nicipal legislatures .     In  the  former  case,  all  local 
authorities  are  subordinate . to  ,  the— supreme ;  and  may  " 
be  controlled,  directed,  or  abolished  by  it  at  ~ 
pleasure .     In  the  latter,   the  local  or-  municipal 
authorities  form  distinct  and  independent  portions 
of  the.  supremacy,  no  more  subject  within  their  re- 
spective spheres  to'  the  general  authority,  than  the 
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general  authority  is  subje'ct  to  them  within  its  own 
sphere.     In  this  relation,,  then,   the  proposed  gov- 
ernment cannot  be  deemed  a  national  one;  since  its 
jurisdiction  extends  to  certain  'enumerated  objects 
only,  and  leaves  to  the  several  States  a  residuary 
£nd  inviolable  sovereignty  over  all  other  objects. 
It  is  true  that" in  controversies  relating  ta_the 
boundary  between  the  two  jurisdictions,   the  tribu- 
nal whichis  ultimately  to  decide,   is  to  be  estab- 
lished under  the  general*  government.     But  this  does 
not  change  the  principle  of  the  case.     The  decision 
is  to  be  impartially  made,  according  to  the  rules 
of  the_ Constitution;  and  all  the  usual  and  most  ef- 
fectual precautions  are  taken  to  secure  this  impar- 
tiality.    Some  such  tribunal  is  clearly  essential 
to  prevent  an  appeal  to  the  .sword  and  a  dissolution 
of  the  compact;   and  that. it  ought  to  be  established ' 
under  the  general  -rather  than  under  the  local  gov- 
ernments,  or,   to  "speak  more  properly^  that  it  could 
be  safely  established  under  the  first  alone,  is  a 
position  hot  likely  to  be  combated.... 

The  proposed  Constitution,  therefore,   is,  in 
strictness ,  neither  a  national  nor  a  federal  Con- 
stitution,  but  a  composition  of  both.     In  its  foun- 
dation it  is  federal,  not  national^  in  the  sources 
from  which  the  ordinary  powers  of  the  government  - 
are  drawn,  it  is  partly  federal  and  partly-nation- 
al;  in  the  operation  of  these  powers,  it  is  nation- , 
al,  not  federal;  in  the  extent  of  them,  again,  it 
is  federal,  not  national;  and,   finally,   in  the  au- 
thoritative mode  of  introducing  amendments ,   it  is 
neither  wholly  federal  nor  wholly  national. 


— PUBLIUS 


THE  FEDERALIST,   #51  (Madison) 


To  the  People  of  the  State  of  New  York: 

To  what  expedient,  then^  shall  we  finally  re- 
sort for  maintaining  in  practice  the_necessary_par- 
tition  of  power  among  the  several  departments  as 
laid  down  in  the  Constitution?    Theoiiiy  answer 
that  can  be  given  is  that . the  defect  must  be  sup- 
plied by  so  contriving  the  interior  structure  of 
government  as  that  its  several  constituent  parts 
may,  by  their  mutual  relations,  be  the  means  of 
keeping  each  other  in  their  proper  places,..-. 

...the  great  security  against  a  gradual  con- 
centration of  the  several  powers  in  the  same  depart- 
ment, consists  in  giving  to  those  who  administer 
each  department  the  necessary  constitutional  means, 
and  personal  motives  to  resist  encroachment  of  the 
others.     The  provision  for  defence  must  in  this,  as 
in  all  other  "cases,  be  made  commensurate  to  the  dan- 
ger of  attack.     Ambition  mustvbe  made  to  counteract 
ambition.     The  interest  of  the.  man  must  be  connect- 
ed with  the  Constitutional  rights  of  the. place.  It 
may  be  a  reflection  on  human  nature ,   that  such  de- 
vices should  be  necessary  €o  control  the  abu'ses  of 
government.     But  what  is  government  itself,  but  the 
greatest  of  all  reflections  on  human  nature?  If 
men  were  angels ,  no  government  would  be,  necessary. 
If  angels  were  to  govern  men,  neither  external  nor 
internal  controls  on  government  would  be  necessary. 
In  framing  a  government  which  is  to  be  administered 
by  men  over  men,   the  great  difficulty  lies  in  this: 
you  must  first  enable  the  government  to  control  the  ' 
governed;   and  in  the  next  place  oblige  it  to  control 
itself.     A  dependence  on  the  people  is,  rip  doubt, 
the  primary  /control  on  ,the  government;  but  experi- 
ence has  taught  mankind  the  necessity  of  auxiliary 
precautions .... 

There  are,  moreover ,  two  considerations  par- 
ticularly applicable  to  the  federal  system  of  Amer- 
ica, which  place  that  system  in  a  very  interesting 
point  of  view. 

  Firsts     In  a  single  republic,  all  the  power 

surrendered  by  the  people  is  submitted  to  the  ad- 
ministration of  a  single  government;  and  the  usur- 
pations are  guarded  against  by  a  division  of  the 
government  into  distinct  and  separate  departments. 
In  the  compound  republic  of  America ,  the  power  sur- 
rendered by  the  people  is  first  divided  between  two 
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distinct  governments^  and  then  the  portion  allotted 
to  each  subdivided  among  distinct  and  separate  de- 
partments .     Hence  a  double  security-  arises  to  the 
rights  of  the  people.     The  different  governments 
will  control  each  other,  at  the  same  time  that  each 
will  be  controlled  by  itself.- 

Second,     It  Is  of  gre^t  importance  in  a  repub- 
lic not  only  to  guard  the  society  against  the  op- 
pression of  its  rulers,  but  to  guard  one  part  of 
the  society  against  the  injustice  of  the  other  part. 
Different  interests  necessarily  exist  in  different 
classes  of  citizens.     If  a  majority abe  united  by  a 
common  interest,  the  rights  of  the  minority  will  "be 
insecure.     There  are  but  two  methods  of  providing 
against  this  evil:     the  one  by  creating  a  will  ir^ 
the  community  independent  of  the  majority — that  is, 
of  the  society  itself;   the  other  by  comprehending 
in  the  society  so  many  separate'  descriptions  of  cit- 
izens as  will  render  an  unjust  combination  of  a  ma- 
jority of  the  whole  very  improbable,  if  not  imprac- 
ticable.    The  first  method  prevails  in  all  govern- 
ments possessing  ah  hereditary  "or  self-appointed 
authority .This,  at  best,  is  but  a  precarious  se- 
curity; becauie  a  power  independent  of  the  society 
may  as  well  espouse  the  unjust  views  of  the  major, 
as  the  rigrhtfui  interests  of  the  minor  party,  and 
may ' possibly  be  turned  against  both  parties.  The' 
seccmd  method  will  be  exemplified  in  the. federal 
republic  of  the  United  States.     Whilst  all  authori- 
ty, in  it  will  be  derived  from  and  dependent  on  "the 
society,   the  society  itself  will  be  broken  into  so 
many  parts ,  interests  and  classes  of  citizens,  that 
the  rights  of  individuals  or  of  the  minority  will 
be  in  little  danger  from  interested  combinations  of 
the  majority.     in  a  free  government , the  security 
for  civil  rights  must  be  the  same  as  that  for  re- 
ligious rights .     It  consists  in  the  one  case  in  the 
multiplicity  of  interests,  and  in  the"  other  in  the 
multiplicity  of  sects.     The_ degree  of  security  in 
both  cases  will  depend  on  the  number  of  interests 
and  sects;  and  this  may  be  presumed  *to  depend  ,on 
the  extent  of  country  and  number  of  people  compre- 
hended under  the  same  government.     This  view  of  the 
subject  must  particularly  recommend  a  proper  fed-  * 
eral  system  to  all  the  sincere  and  considerate 
friends  of  republican  government,   since  it  shows 
that  in  exact  proportion  as  the  territory  of  the 
Union  may  beformed  into  more  circumscribed  Confed- 
eracies^ or  States,  oppressive  combinations  of  a  ma- 
jority will  be  facilitated;   the  best  security  under 
the  republican  forms  for  the  rights  of  every  class 
of  citizens  will  be  diminished;  and  consequently 
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the  stability 'and  independence  of  some  member  of 
the  government ,  the  only  other  security,  must  be 
proportionally  increased.     Justice  is  the  end  of 
government.     It  is  the  end  of  civil  society.  -  it 
ever  has  been  oand  ever  will  be  pursued  until  it  be 
obtained/  or  until  liberty  be  lost  in  the  pursuit . 
In  a  society  under  the  forms  of  which  the  stronger 
faction  can  readily  unite  and  oppress  the  Weaker, 
anarchy  may  as  truly b&  said i  to  reign  as  in  a  state 
of  nature,  where  the  'weaker  individual  is  not  se- 
cured against  the  violence  of  the  stronger;  and, 
'  a?  ?n_ the  latter  state  even  the  stronger  individ- 
uals are  prompted,  by  the  uncertainty  of  their  con- 
dition, to  submit  to  a  government  which  may  protect 
the  weak  as  well  as  themselves;  so,  in  the  former 
state  will  the  more  powerful  factions  or  parties 
be  gradually  induced  by  a  like  motive  to  wish  for 
a  government  which  will  protect  all  parties,  the 
weaker  as  well  as  the  more  powerful.... 
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THE -FEDERALIST,  #70  (Hamilton) 


To  the  People  of ; the  State  of  New  York:  \^ 

There  is  an  idea,  which  is  not  without  its  \ 
advocates,  that  a  vigorous  Executive  is  inconsist-  \ 
ent  with  the  genius  of  republican  government.  The 
enlightened  well-wishers  to  this  species  of  gov- 
ernment must  at  least  hope  that  the  supposition  is 
destitute  of  foundation,  since  they  can  never  ad- 
mit its  truth  without  at  the  same  time  admitting 
the  condemnation  of  their  own  principles.  Q  Energy 
in  the  Executive  is  a  leading  character  in  the  def- 
inition of  good  government.     It  is  essential  to  the 
protection  of  the  community  against  foreign  attacks; 
it  is  not  less  essential  to  the  steady  administra- 
tion of  the  laws;   to  the  protection  of  property 
against  those  irregular  and  high-handed  combina- 
tions which  sometimes  interrupt,  the  ordinary  course 
of  justice;   to  the  security  of  liberty  against  the 
enterprises  and  assaults  of  ambition,  of  faction, 
and  of  anarchy.     Every  man  the:  least  conversant  in 
Roman  story,  knows  how  often  that  republic  was. 
obliged  to  take  refuge  in  the  absolute  power  of  a 
singleman  under  the  formidable  title  of  Dictator-- 
as.well  against  .the  intrigues  of  ambitious  individ- 
uals who  aspired  to  the  tyranny,  arid  the  seditions 
"  of  whole  classes  of  the  community  whose  conduct 
threatened  the  existence  of  all  government,  as 
"against  the  invasions  of  external  enemies  who  'men-.  . 
aced  the  conquest  and  destruction  of  Rome. 

There  can  be  no- need,  however,  to, multiply 
arguments  or  examples  oh  this  head.     A  feeble  Ex- 
ecutive, implies  a  feeble  execution  of  the  govern- 
ment.    A  feeble  execution  is  -but  another,  phrase 
for  a  bad  execution;  and  a  government  ill^  executed, 
whatever  it  may  < be  in  theory  ,  must  be  in  practice 
a  bad  government. 

Taking  it  for  granted,  therefore,^  that  all  men 
of  sense,  will  agree  in  the  necessity  of  an  ener- 
getic Executive,   it  will  only  remain  to  inquire 
what  are  the  ingredients  which  constitute  this  en- 
ergy?    How  far  can  they  be  combined  with  those  roth- 
eir*  ingredients  which  constitute  safety  in  the  re- 
publican sense?    And  how  far  does  this  combination 
characterize^ the  plan  which  has  been  reported  by 
the  convention? 

The  ingredients  which  constitute  energy  in  the 
Executive  are,  first,  unity;'  secondly,  duration; 
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thirdly,"  ah  adequate  provi  sioh  for  its  stipport; 
fourthly,  competent  powers. 

The  ingredients  which  constitute  safety  in 
the  republican  sense  are,  first,  a  due  dependence, 
on  the  people;  'secondly,  a*  due  responsibility. 

Those"  politicians  and  statesmen  who  have  been 
the  most  celebrated  for  the  soundness  of  their 
principles  and  for  the  justice  of  tfreir , views  have 
declared  in  favor  of  a  single  Executive"  and  a  nu-  ? 
merous  legislature.  >  They  have  with  great  propriety 
considered  energy  as  the  most  necessary  qualifi- 
cation of  the  -former ,  and  have  regarded  this,  as 
most  applicable- to  power  in  a  single .hand;  while 
they  have  with  equal  propriety  Considered  the  lat- 
ter as  best. adapted;  to  deliberation  and  wisdom, 
and  best  calculated  to  conciliate  the  confidence 
of  the  people  and  to  secure  their  privileges  and 
interests. 

That  unity  is  conducive  to  energy  will  not  be 
disputed..   Decision,  activity ,  secrecy ,  and  des- 
patch will  generally  characterize  the  proceedings 
of  one  man  in  a  much  more  eminent  degree  than  the 
proceedings  of  any  greater  number;-  and  in  propor- 
tion as  the  number  is  increased,   these  qualities 
will  be  diminished. ...  * 
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THE  FEDERALIST,    #78  (Hamilton) 


To  the  People  of  the  State  of  New  York: 

c 

We  proceed  now  to  an  examination  of  the  ju-  »; 
diciary  department  of  the,,  proposed  government.... 

The  complete  independence  of  the  courts  of 
justice  is  peculiar iy_essenti§i  in  a  limited  Con- 
stitution.    By  a  limited  Constitution,   I  understand 
one  which  contains  certain  specified  exceptions  to 
the  legislative  authority;   such, j£or  instance,  as 
that  it  shall  pass  no  bills  of c attainder,   no  ex^ 
post-facto  laws,   and  the  iike^    Limitations  of  this 
kind  can  be  preserved  in  practice  no  other  way  than 
through  the  medium  of  courts  of  justice^,  whose  duty 
it  must  be  to  declare  ail  acts  contrary  to  the  man- 
ifest tenor  of  the  Constitution  void.  Without 
this     all  -the  reservations  of  particular  rights  or 
privileges  would  amount  to  nothing.5... 

-  c 

  _  _  _  J 

There  is  no  position  which  depends  oh  clearer 
principles  than  that  every  act  of  a  delegated  au- 
thority, contrary  to  the  tenor  of  the  commission 
under  which  it  is  exercised,  is  void.     No  legisla- 
tive act, _ therefore ,  contrary  to  the  Constitution, 
can  be  valid.     To  deny  this  would  be  to  affirm  that 
the  deputy  is  greater  than  his_  principal;   that  the 
servant  is  above  his  master;   that  the  representa- 
tives of  the  people  are  superior  to  the  people  *  ' 
themselves;   that  men  acting  by  virtue  of  powers 
may  do  not  only  what  their  powers  do  not  authorize, 
but  what  they  forbid.  

....The  interpretation  of  the  laws"  is  the  prop- 
er and  peculiar  province  of  the  courts..  A  consti- 
tution is,' in  fact,  and  must  be  regarded  by  the 
judges,  as  a  fundamental  law.    -It  therefore . belongs 
to  them  to  ascertain  its  meaning,  aswell  as  the 
meaning  of  any  particular  act  proceeding  from  the 
legislative  body.  ,  If  there  should  happen  to  be  an 
irreconcilable  variance  between  the  two,   thai:  which 
has  the  superior  obligation  and  validity  ought/  of 
course,  to  be' preferred;  or,   in  other  words,  the 
eons titution^ ought  to  be  preferred  to  the  statute , 
the  intention  of  the  people  to  the  intention  of 
their  agents .... 

...whenever  a  particular  statute  contravenes 
the  Constitution,   it  will  be  the  duty  of  the  ju- 
dicial tribunals  to  adhere  to  the  latter' and  dis- 
regard the  former.... 
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If,  then,  the  courts  of  justice  are  to  be  con- 
sidered as  the  bulwarks  of  a  limited  eohstitution 
against  liegislative  encroachments,   this  considera- 
tion will  afford  a  strong  argument  for  the  permanent 
jtenure  of  judicial  offices,  since  nothing  will  con- 
tribute so  much  as  this  to  that  independent  spirit 
in  the  judges  which  must  be  essential  tc\  the  faith- 
ful performance  of  so  arduous  a  duty.. 


—PUBLIUS 


in: 


ERIC 


11-10  -     .-  *.      ■  143 


Following  are  questions  that  can  be  used  to  guide  anal- 
ysis of  the  ideas  in  five  of  The  Federalist  Papers:     #'s  15, 
39,   51,   70,  and  78,.  . 

A.  The  Federalist,   #15   (Hamilton)  ^ 

1.  List  at  least  three  weaknesses  of . government  under 
the  Articles  of  Confederation  that  are  discussed  in 
paper' #15. 

2.  According  to  Hamilton/  what  is  the  main  difference 
between  a  "league  of  states"  and  an  effective  nation- 
al government?  '    "  < 

• .  *  *     .  * 

B.  The  Federali s t ,   #39    (Madi son ) 

1.  What  is  Madison's  definition  of  a  republic? 

2.  According  to  Madison's  definition,  did  the  Constitu- 
tion establish  a  republican  form  of  government? 
Explain.  •  * 

3.  .  Which  of  the  following  statements  agree  with  Madison's 

views?    Explain  your  choice.' 

a.  The  Constitution  establishes  a  cpnfederacy  of 
sovereign  .states. 

__   A  * 

b.  The  Constitution  provides  for  a  consolidation  1 
(merger)   of  the  states  under  one  supreme  national 
government. 

c.  The  Constitution  creates  a  federal  system  in 
which  the  state  governments  retain  power- to  ac- 
cept or  reject  laws  of  the  federal  government* 

d. -    The  Constitution  establishes  a  Union  of  states 

which  is  a  mixture  of  federal  and  national 
features . 

C .  The  Federalist/  #51  (Madison) 

1.     How  is  government  divided  or  separated  in  the  federal 
republic  of  the  United  States? 

a.  Between  one  federal   (national)   government  and*" 
several  state  governments . 

b.  Among  three  departments  of  the  federal  govern- 
ment—the executive,  the  legislative,  and  the 
judicia.1. 

c.  Both  "a"  and  "b"  are  correct. 

d.  Neither  "a"  nor  "b"  is  correct. 
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2.  Madison  says:     "If  a  majority  be  united. by.  a  common 
interest*:  the  rights. of  the  minority  wilX  be  inse- 
cure."    Why  does  Madison  say  that  the  rights  of  mi- 
norities could  be  destroyed  by  majority  rule? 

3.  How  does  Madison  propose  to  protect  the  rights  of 
minorities  against  tyranny  by  the  majority? 

4.  Does  Madison  agree  with  this  idea?  Government  must 
be  strong  enough  to  protect  the  rights  arid  liberties 
of  citizens,  but  not  strong  enough  to  suppress  those 
civil  rights  arid  liberties .     Explain.  - 

5 .  According  to  Madison, ;  may  citizens  lose  their  rights 
and  liberties  if  government  is  too  weak?  Explain. 

6.  Which  of  these  statements  agrees  with  the  views  of 
Madison? 

a.  A  government  should  have  sufficient  power  to  con- 
trol citizens  who  live  under  it. 

b.  A  government's  power  should  be  limited  suffi- 
ciently as  a  safeguard  for  the  rights  and  liber- 
ties of  citizens . 

c.  Both  "a"  and  "b"  are  correct. 

d.  Neither  "a"  nor  "b"  is  correct. 

The  Federalist^-  CHamiltonj- 

1.  What  advice  does  Hamilton  offer  about  the  executive 
branch  of  government? 

2.  According  to  Hamilton,  what  are  thrae  positive  out- 
comes that  would  occur  if  citizens  "followed  his 
advice  about  the  executive  branch  of  government? 

3.  What  are  three  negative.,  consequences,  according  to 
Hamilton,  of  not  following  his  advice?  , 

The  Federalist,   #78  (Hamilton) 

1.     According  to  Hamilton,  what  is  the  supreme  law  of  the 
land?  * 

a.  laws  passed  by  state  governments 

b.  laws  passed  by  Congress  / 

c.  decisions  of  the  Chief  Executive 

d.  ~    the  Constitution  of  the  United  States 
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What  is  the  main  duty  of  judges  under  the  Constitu- 
tion? 

a.  to  make  laws 

b.  to  enforce  laws 

c.  to  use  the  Constitution  as  the  basis  for  deciding 
cases  in  courts  of  law 

d.  to  decide  cases  in  courts  of  law  according  to  the 
wishes  of  a  majority  of  the  people 


According  to  Hamilton,  what  should  judges  do  with  a  - 
law  passed  by  Congress  that  violates  the.  Constitution 

How  can  judges  in  courts  of  law  protect, the  rights  of 
minorities  against  tyranny  by  the  majority? 

How  can  judges  in  courts  of  law  protect  the  rights  of 
a  majority  of  citizens  against  oppression  by  a  ruler' 
or  a  small  group  of  rulers? 

F.-    identifying  Federalist  Ideas 

L  Following  is  a  list  of  statements  that  were  made  .during 
the  debates  about  ratification  bf  the  Constitution .  identify 
the  statements  that  seem  to  fit  the  Federalist  position • 
Place  anV'x"  in  the  space  next  to  each  Federalist  statement. 
Be  prepared  to  explain  your  responses. 

 l.~  .  .  .the  absurdity  must  continually  stare  us  in  the 

face  of  confiding_to  a  government  the  direction 
of  the  most  essential  national  interests ,  without 
daring,  to  trust  it  to  the  authorities  which  are 
indispensible  to  their  proper  and  efficient  man- 
agement. - 

'      2.     ...a  federal  government. . .ought  to  be  clothed 

with  all  the  powers  requisite  to  complete  execu-> 
tion  of  its  trust.  t 

  3.     Energy  in  the  Executive  is  a  leading  character  in 

the  definition  of  good  government. 

jo  ■ 

  4.     We _ are  now.  fixing  a  national  consolidation. 

This*.. .is  big  with  mischiefs. 

  5.     This  country  should  never  be  split  ir*~o  a  number 

of  unsocial;  jealous,  and  alien  sovereignties. 
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If  a  majority  be  united  by  a  common  interest , _ the 
rights  of  the  minority  will  be  un secure. . . .     In  a 
society  under  the  forms  of  which  the  stronger 
faction  can  readily ^unite  and  oppress  the  weaker, 
anarchy  may  as  truly  be  saiii  to  reign  as  in  a 
state  of  nature  where  che  weaker  individual  is 
not  secured  against  the  violence  of  the  stronger. 

States  are  the  characteristics  and  the  soul  of  a 
confederation.     If  the  States  be  not  the  agents 
of  this  compact,  it  must  be  one  great  consoli- 
dated National  Government  of  the  people  of  all 
the  States.  , 

The  states  should  respectively  have  laws,  courts, 
force',  and  revenues  of  their  own  sufficient  for 
their  own  security;  they  ought  to  be  fit  to  keep 
house  alone  if  necessary;  if  this  be  not  the  case, 
or  so  far  as  it  ceases  to  be  so,   it  is  a  depar- 
ture from  a  federal  to  a  consolidated  government. . 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


11-10.     Ideas  from  The  Federalist  Papons. 


Prevlew  of-^ain-Points  , 

This_lesson  is  about  major  ideas  of  the  Federalists, 
which  are  presented  in  five  of  The_Federali5t^apers,   IMs  15 , 
39,   51,   70,  78.     Students  are  guided  in  their  analysis  of 
these  ideas. 


Connection- to -Textbooks 

Standard  high  school  textbooks  in  American  history  and 
government  mention  The . Federalist. Payers .     However ,  they  do 
not  provide  opportunities  for  analysis  of  ideas  in  these 
essays. 

Objectives 

Students  are  expected  to: 

1.  identify  main  ideas  in  five  of  The  Federalist  Papers; 

2.  know  the  Federalist  views "about  weaknesses  of  government 
under  the  Articles  of  -  Confederation; 

3.  know  Federalist  ideas  about  characteristics . of  a  good 
government; 

4.  distinguish  ideas  of  the  Federalists  in  comparison  with 
the  ideas  of  their  opponents . 


Suggestions  for  Teaching  the-Lesson 

This  lesson  requires  careful  examination  and  interpre- 
tation of  ideas.     It  is  based  on  questions  designed  to  guide 
student  analysis  and  discussion  of  ideas  from  five  of  The 
Federalist  Papers.     Teachers  may  ask  ail  students  to  examine 
ideas  from  five  Federalist-Papers,  which  appear  in  this  les- 
son.    Or  teachers  may  wish  to  divide  the  class  into  five 
groups.     Each  group  could  examine  and  discuss- one  of  the  five 
Federalist  Papers . 

Opening  the  T^e  &  son 

•    Tell  students  about  The  Federalist  Papers—who  wrote 
them,  when,  why-,  and  with  what  consequences. 
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•  Inform  students  of  the  main  points  of  this  lesson, 

•  Assign  students  the  task  of  examining  one  or  more  of 
five  Federalist-Papers  in  terms  of  the  study  questions 
in  this  lesson. 

Developing-  the-£es son 


•  Distribute  copies_of  one  or  more  of  five  Federalist 
Bayers  to  students.     In  addition,  distribute  the  study 
guide  questions  that  appear  at  the  end  of _this  lesson. 

•  Have  students  examine  and  interpret  ideas  in  these  Fed- 
eralist Papers  in  terms  of  the  study  guide  questions  in 
this  lesson. 

•  Have  students  work  individually  or  in:  small  groups. 
One  option  for  doing  this  lesson  is  to  assign  one  of 
the  five  Federalist  Papers  to  each  of  five  stab-groups 
of  your  class . 

Concluding  the  Lesson 

•  Have,  individuals  or  representatives  of  sub-groups  re- 
port about  their  analysis  of  the  five  Federalist  Papers. 

•  Encourage  students  to  exchange  ideas  and  to  react  criti- 
cally to  the  ideas  of  one  another. 

•  Conclude  the  lesson  with  the  activity  on  the  last  page 
of  the  student  material ,  which  requires  students  to 
identify  ideas  of  the  Federalists  in  a  list  of  alterna- 
tive viewpoints  abotit  constitutional  government. 


Suggest^dUReadlng 

Fairfield ,  Roy  P.,  editor,  The  Federalist  Papers  (Baltimore: 
The  Johns  Hopkins  University  Press,  1981). 

The  editor  has  selected  and  abridged  essays  written  in 
support  of  the  Constitution  in  1787  and  1788  by  Alexander 
Hamilton,  James  Madison  and  John  Jay. 

Rozwenc ,  Edwin  G.,  and  Bauer,  Frederick  E^,  editors ,  Liberty 
and  Power  in  the  Makir.g  of  the-J^onstitution  (Boston: 
D.  c.  Heath  and  Company,  1963)  . 

A  book  of  edited  primary  sources  highlights  differences 
between  the  Federalists  and  anti-Federalists.     This  book  was 
designed  for  use  by  high  school  students ^ 
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Answers  to  Identification  Activity 

X     i.     Alexander  Hamilton/  The  Federalist,  #23,  1788. 

X     2.     Alexander  Hamilton,  The  Federalist,  #23,  1788. 

X    3.     Alexander  Hamilton,  The  Federalist ,  #70,  1788. 

  4.     Patrick  Henry,  Delegate  to  the  Virginia  Ratifying 

Convention,  1788 . 

X     5.     John  Jay,  The  Federalist,  #2,  1787. 

X     6.     James  Madison,  The  Federalist,   #51,  1788. 

  7.     Patrick  Henry ,  Delegate  to  the  Virginia  Ratifying  . 

Convention,  17  88. 

  8.     A  Pennsylvania  Farmer,  Freeman 1  s -Journal ,  April  1788. 
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11-11.      IDEAS  PROM  PAPERS  OF  THE  ANTl— FEDERALISTS 


Anti-Federalists  criticized  the  Constitution  of  1787 
and  urged  its  rejection.     Some  of  them,   however,  were  willing 
;  to  accept  the  Constitution  upon  condition  that  a  Bill,  of 
Rights  be  added  tb";  it.  - 

The  anti-Federalists  wrote  newspaper  articles  and  made 
speeches  in  defense  of  their  position,  as  their  opponents , 
the  Federalists ,  did.     Unlike  the  Federalist  Papers,  which 
were  planned  and  written  by  collaborators ,   the  anti-Federal- 
ist writings  were  uncoordinated  and  sporadic.     The  Federalist 
-papers  were  published  as  a  book  a  short  time  after  they  ap- 
peared originally  in  newspapers.     By  contrast,  large  collec- 
tions of  anti-Federalist  writings  did  not  appear  until  a  much 
later  time . 

_   _       Following,  are  excerpts  from  five  papers  of  the  anti- 
Federalists.     The  first  was  by  Richard  Henry  Lee  of  Virginia, 
the  second  by  Melanc ton    Smith  of  New  York,   the  third  by 
George  Clinton  of  New  York,   the  fourth  by  William  Lenoir  of 
North  Carolina,  and  the  fifth  by  Patrick  Henry  of  Virginia. 

Richard  Henry  Lee  belonged  to  a  prominent  family  in  , 
Virginia.     He  was  selected  as  a  delegate  to  the  Constitution- 
al Convention,  but  refused  to  serve.     He  wrote  several  essays 
to  criticize  the  Constitution,  Letters  of  the  Federal  Farmer. 

Melancton  Smith  was  a  delegate  to  the  New  York  ratify- 
ing convention,  who  argued  against  the -Constitution.  How- 
ever, he  finally  voted  to  ratify  it  upon  condition  that  a 
Bill  of  Rights,  be  added. 

George  Clinton,  Governor  of  New  York,  was  also  an  anti- 
Federalist  delegate  at  the  New  York  convention.     He  wrote 
newspaper  articles  against  ratification  under  the  "pen  name" 
of  Cato.     Clinton's  essays  stimulated  Alexander  Hamilton  to 
begin  writing  The  Federalist  Papers. 

William  Lenoir  was  an  outspoken  critic  of  the  Consti- 
tution as  a  .delegate  to  the  North  Carolina  ratifying  conven- 
tion. 

Patrick  Henry ,   the  famous  patriot  in  the  War  for  Inde- 
pendence, was  opposed  strongly  to  the  Constitution .     He  spoke 
against  it  at ., the  Virginia  ratifying  convention. 
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RIGHTS  OF  CITIZENS  MUST  BE  PRESERVED* 
(Richard  Henry  Lee) 

...I  still  believe  a  complete  federal  bill  of 
rights  to  be  very  practicable..... 

...It  is  in  connection  with  these ,  and  other, 
solid  principles/  we  areto  examine  the  constitu- 
tion.    It  is  not  a  few  democratic  phrases,  or  a 
few  well  formed  features/  that  will  prove. its 
merits;  or  a  few  small  omissions  that  will  produce 
its  rejection  among  men  of  sense?   they  will  enquire 
what  are  the  essential  powers  in  a  community/  and 
what  are  nominal  ones;  where  and  how  the  essential 
powers  shall  "be  lodged  to  secure  government/  and 
to  secure  true  liberty. 

In  examining  the  proposed  constitution  care^ 
fully/  we  must  clearly  perceive  ah  unnatural  sepa- 
ration of  these  powers  from  the  -substantial  repre- 
sentation of  the  people.... 

...as  to^powers,   the  general  government  will 
possess  all,  essential  ones,  at  least  on  paper ,  and 
those  of  the  states  a  mere  shadow. of  power.  And 
therefore ,  unless  the  people  shall  make  some  great 
exertions  to  restore  to  the  state  governments  their 
powers  in  matters  of  internal. police;  as  the  powers 
to  lay  and  collect,  exclusively/  internal  taxes  -L  to 
govern  the  militia/  and  to  hold  the  decisions  of 
their  own  j udiciai  courts  Upon  their  own  laws  final , 
the  balance  cannot  possibly  continue  long;   buto.  th% 
state  governments  must  be  annihilated,  or  continue 
to  exist  for  no  purpose. 


*Paul  Leicester  Ford/  editor ,  pamphlets  on  the  Consti- 
tution of  the  United  States   (Brooklyn,   1888),  pp  286-288, 
291-292. 
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REPRESENTATION  OF  CITIZENS  IN  GOVERNMENT* 


(Melancton  Smith) 


To  determine  whether  the  number  of  representa- 
tives proposed  by  .this  Constitution  is  sufficient, 
it  is  proper  to  examine  the  qualifications  which 
this  house  ought  to* possess,  in  order  to  exercise 
their  power  discreetly  for  the  happiness  of  the 
people.    _  The  idea  that  naturally  suggests  itself 
to  our  minds,  when  we  speak  of  representatives,  is, 
that  they  resemble  those  they  represent.  They 
should  be  a  true  picture  of  the  people,  possess  a 
knowledge  of  their  circumstances  and  their  wants, 
sympathize  in  all  their  distresses,  and  be  disposed 
^o  seex  their  true  interests.     The  knowledge  neces- 
sary for  the  representative  of  a  free  people  not 
only  comprehends  extensive  political  and  commercial 
information,   such  as  is  acquired  by  men  of  refined 
education,  who  have  leisure  to  attain  to  high  de- 
griees  of  improvement,  but  it  should  also"  comprehend 
that  kind  of  acquaintance  with  the  common  concerns 
and  occupations  of  the  people,  which  men  of  the 
middling  class  of .life  are,  in  general,  more  compe- 
tent to  than  those  of  a  superior  class.     To  under- 
stand the  true  commercial  interests  of  a  country, 
not  only  requires  just  ideas  of  the  general  corn- 
merce  of  the  world,  but  also,  and  principally,  a 
knowledge  of  the  productions  of  your  own  coun'ry, 
and  their  value,  what  your  roil  is  capable  of  Pro- 
ducing,  the  nature  of  your  manufactures,  and  \  \ 
capacity  of  the  country  to  increase  both.     To  ^ex- 
cise the  power  of  laying  taxes,  duties,  and  ex  •  :Uev, 
with  discretion,  requires  something  riore  than  an 
acquaintance  with  the  abstruse  parts  of  the  system 
of __ finance.     it  calls  for  a_  knowledge  of  the  cir- 
cumstances and  ability  of  the  people  in  general- 
a  discernment  how  the  burdens  imposed  will  bear 
upon  the  different  classes.  ' 

From  these  observations  results  this  conclu- 
sion— that  the  number  of  representatives  should  be 
so  large,  as  that,  while  it  embraces  the  men  of  the 
first  class,  it  should  admit  those  of  the  middling 
class  of  life.     I  am  convinced  that  this  government 
is  so  constituted  that  the  representatives  will 


*Jonathon  Elliot,  editor,  The  Debates  in  the  Several 
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generally  be  composed  of  the  first  class  in  the 
community,  which  I  shall  distinguish  by  the  name 
of  the  natural  aristocracy  of  the  country.... 

Prom  these. remarks,  it  appears  that  the  gov- 
ernment will  fall  into  the  Wands  of  the  few  arid 
the  great,     this  will  be  a  government  of  oppression. 

• i .ft  system  of  corruption  is  known  to  be  the 
system  of  government  in  Europe.     It  is  practised 
without  blushing.; _ and  we  may  lay  it  to  our  account, 
it  will  be  attempted  amongst  us.#    The  most  effec- 
tual as  well  as  natural  security. against  this  is  a 
strong  democratic  branch  in  the  legislature,  fre- 
quently chosen,  including  in  it  a  number  of  the 
substantial,   sensible  yeomanry  of  the  country. 
Does  the  House  of  .Representatives  'answer  this  de- 
scription?    I  confess,  to  me  they  hardly  wear  the 
complexion  of  a  democratic  branch;  they  appear  the 
mere  shadow  of  representation.     The  whole  number, 
in  both  houses,  amounts  to  ninety-one;  of  these 
forty-six  make  a  quorum;   arid  twenty-four  of  those, 
being  secured,  may.  carry  any  point.     Can  the  lib- 
erties of  threS  millions  of  people  be  securely 
trusted  in  the  hands  of  twenty-four  men?'    Is  it 
prudent  to  commit  to  so  small  a  number  the  decision 
of  the  great  questions  which  will  come  before  them? 
Reason  revolts  at  the  idea. 
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IN  OPPOSITION  TO  DESTRUCTION  OF  STATES1  RIGHTS* 

(George  Clinton) 


The  recital,  or  premises  on  which  the  new  form 
of  government  is  erected,  declares  a  consolidation  „ 
or  un>ion  of  all  the  thirteen  parts,  or  states,  into 
one  great  whole,  under  the  firm  of  the  United 
States,  for  all . the  various  and  important  purposes 
therein  set  forth.     But  whoever  seriously  considers 
the. immense  extent  of  territory  comprehended  within 
the  limits  of  the  United  States ,   together  with  the 
variety  of  its  climates,  productions,  and  commerce, 
the^dif f erence  of  extent,  and  number  of  inhabitants 
in  all;   the  dissimilitude  of  interest,  morals ,  and 
politics^  in  almost  every  one,  will  receive  it  as 
an  intuitive  truth,  that  a  consolidated  republican 
form  of  government  therein,  can  never  form  a  per- 
fect union,  establish  justice,  insure  dome stxc— tran- 
quility, promote  the  general o, welfare ,  and  secure 
£fae_blessings-of -liberty— to-you  ancUyour-posteri4gE, 
for  to  these  objects  it  must  be  directed:  this 
^kindred  legislature  therefore ,  composed  of  inter- 
ests opposite  and  dissimilar  in  their  nature,  will 
.in  its  exercise,  emphatically  be  like  a  house  di- 
vided against  itself. . . . 


From  this  picture,  what  can  you  promise  your- 
selves," on  the  score  of  consolidation  of  the  United 
States  into  one  government?     Impracticability  in 
the  just  exercise'  of  it,  your  freedom  insecure, 
even  this  form  of  government  limited  in  its  contin- 
uance, the  employments  of  your  country-  disposed  of 
to  the  opulent,  to  whose  contumely  you  will  contin- 
ually be  an  object — you  must  risk  much,  by  indis- 
pensably placing  trusts  of  the  greatest  magnitude, 
into  the  hands  of  individuals  w^9ss_anEibition  for  \ 
power,  and  aggrandizement,  will  oppress  and  gtind 
you--where  from  th£  vast  extent  of  youp  territory,, 
and  the  complication  of  interests,   the  science  of 
government  will  become  intricate  and  perplexed ,  and 
too  mysterious  for  you  to  understand  and  observe; 
and  by  which  you  are  to  be  conducted  into  a  monar- 
chy, either  limited  or  despotic... 


*Paul  Leicester  Ford,  editor,  Essays— on  the  Constitution 
of  the  United  States   (Brooklyn,   1892) ,  pp.  255-257. 
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THE  NEED  TO  LIMIT  POWERS  OF  GOVERNMENT  * 
^  (William  Lenoir) 

My  constituents  instructed  me  to  oppose  the 
adoption  of  this  Constitution.     The  principal  rea- 
sons are  as  follow: 

The  right  of  representation  is  not  fairly  and 
explicitly  preserved  to  the  people,  it  being  easy 
to  evade  that  privilege  as  provided  in  this  system, 
and  the  terms  of .  election  being  too  long. . . 

•  *..It  appears  to  me  that*  instead  of  securing 
the  sovereignty  of  the  states,  it  is  calculated  to 
melt  them  down  into  one  solid  empire.... 

...it  appears  to  me  to  be  a  scheme  to  reduce 
this  government  to;  an  aristocracy.     It  guarantees 
a  republican  form  of  government  to  the  states;  when 
ail  these  powers  are  in  Congress,  it_ will  only  be 
a  form.     It  will  be  past  recovery,  when  Congress 
has  the  power  of  the  purse  and  the  sword.... 

if here  was  a  very  necess     7  clause  in  the 
Confederation,  which  is  omitted        this  system. 
That  was  a  clause  declaring  that  every  power,  etc., 
not  given  to  Congress  was  reserved  to  the  states. 
The  omission  of  this  clause  makes  the  power  so  much 
greater.     Men  will  naturally  put  the  fullest  con- 
struction' oh  the  power  given  them.     Therefore,  lay 
all  restraint  on  them. ... 


*Jonathon  Elliot,  editor.  The  Debates  in  the  Several 
State  Conventions  on  the  Adoption  of  the  Federal  Constitution 
(Philadelphia,  1861),  Vol.  IV,  pp.. 201-206. 
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NEED  FOR  A  BILL  OF  RIGHTS* 
(Patrick  .Henry) 

This  proposal  of  altering  our  federal  govern- 
ment is  of  a  most  alarming  nature!     Make  the  best 
of  this  new  government — say  it  is  composed  by  any- 
thing but  inspiration — you  ought  to  be  extremely 
cautious , . watchful ,  jealous  of  your  liberty;  for, 
instead  of  securing  your  rights,  you^may  lose  them 
forever.     If  a  wrong  step  be  now  made,  the  republic 
may  be  lost  forever.     If  this  new  government  will 
not  come  up  to  the  expectation  of  the  people  and 
they  shall  be  disappointed,   their  liberty  will  be 
lost,  and  tyranny  must  and  will  arise.     I  repeat 
it  again,  and  I  beg  gentlemen  to  consider  that  a 
wrong  step  made  now  will  plunge  us  into  misery,  and 
our  republic  will  be  lost.... 

And  here  I  would  make this  inquiry  o£  those 
worthy  characters  who  cpraposed  a  part  of  the  late 
federal  Convention.  ti  I  am  sure  they  were  fully  im- 
pressed with  the ^necessity  of  forming  a  great  con- 
solidated government  instead  of  a  confederation. 
That  this  is  a  consolidated  government  is  demonstra- 
bly clear;  and^  the  danger  of  such  a  government  is^ 
to  my  mind,  very  'striking.'     I  have  the  highest  ven- 
eration for  those  gentlemen;  but ,   sir,  give  me  leave 
to  demand—What  right  had  they  to  say,   "We,  the 
people"?    My  political  curiosity,,  exclusive  of  my 
anxious  solicitude  for  the'  public  welfare, *_  leads  me 
to  ask — Who  authorized  them  to  speak  the  language 
of  "We,  the  people,"  instead  of,   "We,  the"  states" ? 
States  are  the  characteristics  and  the  soul  of  a 
conf ederatipn. . • . 

Mr .  Chairman ,   the  necessity  of  a  Bill  of  lights 
appears  to  nie  to  be  greater  in  this  government  than 
ever  it  was  in  any  government  before.,..  .     Ail  rights 
not  expressly  and  unequivocally  reserved  to  t^e_ 
people  are  iinpliediy  and  incidentally  reiinqui  shed 
to  rulers,  as  necessarily  inseparable  from  the  dele- 
gated powers . . . .  ' 

This  is  the  question.     If  you  intend  to  re- 
serve your  unalienable  rights,  you  must  have  the 


*Jonathon  Elliot,  editor,  The  .Debates  in  the  Several 
St^te  Conventions  on  the  Adoption-of -the  Federal  Constitution 
(Philadelphia,   1861),  Vol.   Ill,   pp.  156-162. 
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most  express  stipulation;  for,  if  implication  be 
allowed,  you  are  ousted  of  those  rights.     if  the 
people  do  not  think  it  necessary  to  reserve  them, 
'they  will  be  supposed  to  be  given  up- 

How  were  the  congressional  rights  defined  when 
the  people  of  America  united  by  a  confederacy  to 
defend  their  liberties  and  rights  against  the  tyran- 
nical attempts  of  Great  ^ Britain?    The  states  were 
f ndt  -then  contented  with 'implied  reservation.  No, 
fi  Mr.  Chairman.     It  was  expressly  declared  in  our  Con- 
federation that  every  right  was  retained  by  the 
tetates,  respectively,  -Which  was  not  given  up  to  the 
AgovernAefit  of  the  United  States.     But  there  is  no 
v/)such  thing  here.     You,  therefore,  by  a  natural  and 
^unavoidable  implication,  give  up  your  rights  to  the 
general  government. 

c  Your  own  example  furnishes  an  argument  against 
it-_    If  you  give  up  these  powers,  without  a  Bill  of 
Rights,  you  will  exhibit  the  most  absurd  thing  to 
mankind  that  ever  the  world  saw—a,  government  th^ 
•  has  abandoned  all  its;  powers—the  powers  of  dire 
Jfeaxation,   the  sword ,  and  the  purse .     You  have  dis- 
posed of  them  to  Congress',  Without  a  Bill  .of  Rights  — 
-without  check,  limitation,  or  control.     And  still 
you  have  checks  and  guards;   still  you  keep  barriers — 
pointed  where?     Pointed  against  your  weakened,  pros- 
trated, enervated  state  government!     You  have  a  Bill 
of  Rights  to  defend  you  against  the  state  govern- 
ment, which  is  bereaved  of  ail  power,  and  yet  you 
have  none  against  Congress,   though  in  full  and  ex- 
clusive possession  of  all  power  I 
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Following  are  questions  that  can  be  used _*  to  guide  anal- 
ysis, of  ideas  expressed  in  papers  of  th*  anti-Federalists , 
which  were  written  between  October  1787  and  April  178.8. 


A.  Rights  of  Citizens  Must  Be  Preserved   (Richard  Henry  Lee 
of  Virginia) 

1.  According  to  Lee  *  what  would  happen  to  state  govern- 
ments under  the  Constitution  of  1787? 

2.  According  to  Lee,  what  would  happen  to  the  rights  and 
liberties  of  citizens  under  the  Constitution  wf  1787? 

3.  According  to  Lee,  how  could  the  Constitution  of  1787 
be  amended  to  improve  i  t? 

B.  Representation  of  Citizens  in  Government   (Melancton  Smith 
of  New  York) 


1.  What  are  two  main  objections  of  Melancton  Smith  to 
the  Constitution  of  17P7? 

2.  Which. of  the  following  statements  agree  with  Smith's 
ideas? 

"a .     A  government  should  belled  by  aristocrats. 

b.     Elections  of  representatives  to  government  should 
not  occur  very  often. 

-       c.     There  should" be  a  large  number  of  representatives 
M  in  government. 

d.     Aristocrats  should  not  be  members  of  the  legisla- 
ture. 

C .     In  Opposition  to  Destruction  of  States1  Rights  (George 
Clinton  of  New  York)' 

\  — 

1.     What  does  Clinton  mean  by  a  "consolidation"  of  the 
.  states? 


2.     Does  Clinton  favor  or  oppose  "consolidation" ? 
Explain. 


D .     The  Need  to  l*!init^Powers-o£  -Government  -Iwilliam-Lenoir  of 
North  Carolina )- 

1.     Why  did  Lenoir  oppose  the  Constitution  of  1787?  List 
four  reasons. 
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2.  Does , Lenoir  oppose  or  support  the  idea  of  a  "consoli- 
dated" gbvernmeirt?  Explain... 

3.  How  would  Lenoir  improve  the  Constitution  of  1787? 

E .  Need  for  a  Bill  of  Rights   (Patrick  Henry  of  Virginia) 

1.  Why  does  Henry  object  to  the  words  "We  the  people"  in 
the  Preamble  to  the  Constitution? 

2.  Why  does  Henry  call  for  a  Bill  oC  Rights  to  be  added 
to  the  Constitution?    List  at  least  three  reasons. 

3.  Does  Henry  seem %o  fear  a  tyranny  of  tha  majority 
nore  than  tyranny  by  a  few  pr^e*:;ul  Vv-xders  in  govern- 
ment? Explain. 

F.  Identifying  Anti-Federalist  Ideas  * 

Following  is  a  list  of  statements  that  tfere  made  during 
the  debates  about  ratification  of .  the  Constitution.  Identify 
the  statements  that  seem  to  fit  the  anti-Federalist  position. 
Place  an  "X"  in  the  space. next  to  each  anti-Federalist  state- 
ment.    Be  prepared  uO  explain  your  responses. 

1.:    I  am  against  inserting  a  declaration  of  rights  in 
~~  the  Constitution....     If  such  an  addition  is  not  dan- 

gerous, it  is  at  least  unnecessary. 

 2.     A  bill  of  rights* . .serves  to  secure  the  minority  ; 

against  the  usurpation  and  tyranny  of  the  majority , 

3.     The. . .new  form  of  government. . .declares  a  consolida- 
~~~        tipn  or  union  of  all  the  thirteen  parts,  or  states, 
into  one  great  whole. . . .     It  is  an  intuitive  truth 
that  a  consolidated  republican  form  of  government 
[will  lead] ...  into  a  monarchy,  either  limited  or  . 
despotic. 

 4.     ...the  vigor  of  government  is  essential  to  the  secur- 
ity of  liberty.  — 

 5.     There  is  no  quarrel  between  government  and  liberty; 

'  the  former  is  .the  shield  and  protector  of  the  latter.. 
The  war  is  between  government  and  licentiousness 
[disorder] .. .and  other  violations  of  the  rules  of 
society,   to  preserve  liberty^ 

 6.     That  this  is  a  consolidated  government  is  demons tra- 

—        bly  clear;  and  the  danger  of  such  a  government  is... 

very  striking^     iThe  state  governments  must  give  up 
to  Congress]  the  powers  of  direct'  taxation,  the 
sword,  and  the  purse.  ; 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

:  -  u 

II-II.     Ideas  from  Papers  of  the  Anti-Federalists 

Preview  of^Mairi  Points 

This  lesson  is  about  main  ideas  of _ the  anti-Federalists 
-which  are_ presented  in  five  papers.     Students  are  guided  in 
their  analysis  of  these  ideas. 


Connection  to  Textbooks, 

Standard  high  school  textbooks  in  American  his    >zy  and 
government  mention  ideas  of  the  anti -Federalists*  However, 
these  ideas  are  not  discussed  in  detail.     Furthermore,  stu- 
dents are  not  provided  with  opportunities  to  analyze  these 
ideas. 


Ob  jec£dLve^ 

Students  are  expected  to: 

1.  identify  main  ideas  in  five  of  the  anti-Feder,alist  papers 

2.  know  the  anti -Federalist  views  about  dangers  associated 
with  the  Constitution  of  1787; 

3.  know  anti-Federalist  views  about  characteristics  of  a 
good  government; 

4.  know  anti-Federalist  ideas  about  how  best  to  protect 
civil  rights  and  liberties; 

5.  distinguish  ideas  *of  the  anti -Federalists  from  those  of 
the  Federalists. 


Suggestions  for  Teaching  the-Lessbn 

This  lesson  requires  careful  examination  and  interpre- 
tation of  ideas.     It  is  based  oh  questions  designed  to  guide 
student  analysis  and  discussion  of  ideas  from  five  papers  of 
the  anti-Federalists^     Teachers. may  ask  ail  students  to  exam- 
ine ideas 'from  five  anti~Federalist  papers,  which  appear  in 
this  lesson.     Or  teachers  may  wish  to  divide  the  class  into 
five  groups.     Each  group  could  examine  and  discuss  "One  of 
the 'five  anti— Federalist  papers.* 
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Opening  the  Lesson 

•  Tell  students  about  the  anti-Federaiist^papers—who 
wrote  them^  when,  why;   and  with  what  consequences. 

•  Inform  students  of  the  main  points  of  the  lesson. 


•  Assign  students  the  task  of  examining  one  or  more  of 
the  five  anti-Federalist  papers  in  terms  of  the  study 
questions  in  zhlis  lesson. 

developing  the  Lesson 

•  Distribute  copies  of  one  or  more of  five1 anti-Federal- 
ist_ papers  to" students.     In  addition ,  distribute  the 
study  guide  questions  that  appear  at  the  end  of  the 
lesson. 

•  Have  students  examine  c  x&  interpret  ideas  in  these  anti- 
Federalist  papers  in  terms  c  c  the  slrsdy  guide  questions 
in  this  lesson. 

•  Have  students  work  individually  or  in  small  groups. 
One  option  for  doing  this  lesson  is  to  assign  one  of 
the  five  antiHFedeiralist  papers  to  each  of  five  sub- 
groups of  year  class . 

Co  nc 1 ud ing  _ t he _ Lesson 

•  Have  individuals  or  representatives  of  sub-groups  re- 
port about  their  analyses  of  the  five  anti-Federalist 
papers. 

•  Encourage  student?  to  exchange  ideas  and  to  react  crit- 
ically to  the  ideas  of  one  another. 

•  Cbhciude  the  lesson  with  the  activity  on  the  last  page 
of  the  student  material/  which  requires  students  to 
identify  ideas  of  the*  anti-Federalists  in  a  list  of 
alternative  viewpoints  about  constitutional  government. 


Suggested-  Reading 

Schrag,   Peter,  and  Halsey,  Van  R. ,   editors.     The  Ratification 
of  the  Constitution  and  the  gill  of  Rights  (Boston: 
D.  G.  Heath  and  Company,  1964).  ~ 

This  is  a  book  of  edited  primary  sources  about  the  

clashing  ideas  of  Federalists  and  anti-Federalists.     It  was 
designed  for  use  by  high  school  students. 
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Storing,  Herbert  J.     What  the  Anti-Federalists  Were  For 
(Chicago :     The, University  of  Chicago  Press,  1981) . 

This  volume  presents  the  political  thought  of  the  op- 
ponents of  the  Constitution*  : 


Answers  to  Identification  Activity,  Item  F 


 1.     Representative  James  Jackson  of  Georgia  in  the 


First  Congress,  June  1789. 

X 

2. 

Agrippa,  pseudonym  of  an  anti -Federalist  writer, 
1788. 

X 

3. 

George  Clinton^  Governor  of  New  York^  1787. 

4. 

Alexander  Hamilton,  The  Federalist,   #1,  1787. 

5. 

Arguments  of  a  Federalist,  Virginia  Independent 

Chronicle,  March  12,  1788. 

X 

6. 

Patrick  Henry,   Speech  at  the  Virginia  Ratifying 

Convention,  April,  1788. 


10., 
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11-12  .     TIMETABLE  OF  MAIN  EVENTS   IN  THE  MAKING  OF  THE 
CONSTITUTION ,   1781-17  91 


Main  events  associated  with  the  making  of  the  United 
States ^Constitution  are. listed  below  in  chronological  order. 
This-1  list .  is  divided  into  three  parts:      (1)  events  preceding 
theu  Constitutional  Convention,    (2)   events  of  the  Constitu- 
tional Convention,  and   (3)   events  following  the  Constitution- 
al Convention. 


1.      EVENTS  PRECEDING  THE  CONSTITUTIONAL  CONVENTION 

;. March  1,  1781.     The  Articles  of  Confederation  were 
ratified  by  all  thirteen  states.     They  went  into  effect  as 
the  plan  for  government  of  the  United  States  of  America.  -3 


_b*     September  3,  178$.     The  Treaty  of  Paris  was  signed 
by  the  United  States  and  Great  Britain.     This  officially 
ended  the  American  War  for  Independence .     The  independence 
of  the  United  States  was  recognized  and  boundaries  of  the 
new  nation  were  set. 


c*     August  7,  1786.     Congress  discussed  proposals  for 
reforming  the  Articles  of  Confederation.     Proposed  amendments 
recognized  the  need  to  strengthen  the  government  of  the 
United  States.     However,  these  proposed  amendments  were  not 
sent  to  the _  states  for  ratification,.     They  did  indicate,  how- 
ever, that  leaders  in  the  government  recognized  the  need  to 
revise  the  Articles  of  Confederation. 


d .  September  11-14 >  1785.  Annapolis  Convention  took 
place.  This  meeting  at  Annapolis,  Maryland,  was  attended  by 
delegates  from  five  states:  New  Zbrk,  New  Jersey,  Delaware, 
Pennsylvania,  and  Virginia.  The  convention  issued  a  report 
that  called  upon  the  thirteen  states  to  send  representatives 
to  a  new  convention  at  Philadelphia  in  May  1787  for  the  pur- 
pose of  revising  the  Articles  of  Confederation. 

#  e.     February  4,  1787.     Shays  '  Rebellion  was  crushed  by 

militia  of  the  state  of  Massachusetts.     This  rebellion  by 
poor  farmers  had  go;;.e  on  for  several  months.     The;  rebellion 
and  the  economic  problems  that  sparked  it  seemed  to  exemplify 
flaws  of  government  under  the  Articles  of  Confederation. 
Thus,  Shays'  Rebellion  influenced  Americans  to  move  ahead 
with  plans  to  reform  government  under  the  Articles  of  Con- 
federation. 
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£ •     February  21,  17  83 .,     Congress  gave  official  approval 
for  a  convention  to  meet  in  Philadelphia  "for  the  sole  pur- 
pose of  revising  the  Articles  of  Confederation  and  reporting 
to  .Congress  and  the  several  legislatures  such  alternatives 
and  provisions  therein." 


2.     EVENTS  OF  THE  CONSTITUTIONAL  CONVENTION 

a.     May  25,  1787,     The  first  meeting  of  the  Constitu- 
tional Convention  was  held.     George  Washington  was  elected 
unanimously  to  serve  as  president  of  the  Convention. 


b-     May  29,  1787.     The  Virginia  Plan  was  introduced  to 
the  Convention  by  Edmund  Randolph.     This  proposal,  which  re- 
flected the  ideas  of  James  Madison,  weiit  beyond  revision  of 
the  Articles  of  Confederation.     It  proposed  a  strong  national 
government  to  replace  the  ineffective  government  under  the 
Articles.     The  Virginia  Plan  was  a  proposal  for  a  new  govern- 
ment and  constitution. 


-  c_.  _   June  15,  1787.     William  Paterson  introduced  the  New 

Jersey  Plan  as  an  alternative  to  the  Virginia  Plan,  'i  he  New 
Jersey  Plan  was  designed  to  maintain  equality  of  representa- 
tion and  voting  power  of  all  the  states.  It  called  for  less 
changes  in  the  central  government  than  did  the  Virginia  Plan. 


d_.     June  19,  1787.     Delegates  voted  to  reject  the  New 
Jersey  Plan.     They  continued  to  discuss  a  central  government 
of  the  kind  proposed  by  the  Virginia  Plan. 


e-     Jul7  2*   1787.     Delegates  from  smaller  and  larger 
states  were  deadlocked  in  discussion  of  how  many  votes  each 
state  should  have  in  the  Senate.     The  Convention  was  on  the 
verge  of  breaking  up.     A  committee  was  appointed  to  find  a 
solution  to  the  problem. 


f  •  July-^6-r  1787.     The  Great  Compromise  was  made  to 

resolve  the  conflict  between  smaller  and  larger  states.  The 
compromise  provided  for  equal  representation  in  the  Senate 
(2  per  state)   and  representation  based  on  population  in  the 
House . 


9*     July  17-^26^17B7.     Delegates  completed  discussion 
and  modification  of  the  Virginia  Plan.     Twenty-three  resolu- 
tions were  given  to  a  committee  of  detail. 
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h.     August  6/   1787 *     The  committee  of  detail  submitted 
a  rough  draft  of  the  Constitution  to  the  Convention* 


i.     August  6-September  8,   1787.     Delegates  examined  and 
discussed  each  article  of  the  rough  draft  of  the  Constitution. 
Some  parts  were  changed  and  additions  were  made. 


j .     September  8 ,  17 57 .     A  committee  on  style  was  ap- 
pointed to  write  a  final  draft  of  the  Constitution. 

k.  September  -X2 ,  1787.  A  final  draft  of  the  Constitu- 
tion was  presented  to  the  Convention. 

1 .     September -13-15^  3.78 7 .     Delegates  examined  the  final 
draft  and  made  a  few  minor  changes. 

m.     September- 17-^-1757 .     Each  of  the  twelve  state^deie- 
gations  voted  to  approve  the  final  copy  of  the  Constitution. 
However,  three  of  the  forty-two  delegates  present  "refused  to 
sign  it.     The  Convention  formally  adjourned. 

3.      EVENTS  FOLLOWING  THE  CONSTITUTIONAL  CONVENTION 

a.  September  _2 6 ,  178  7.  Congress  received  the  proposed 
Constitution,  which  had  been  sent  by  delegates  at  the  Consti- 
tutional Convention. 


b.     September  28,   1787.     Congress  voted  to  send  the 
Constitution  to  the  legislature  of  each  state.     Each  state 
was  asked  to  convene  a  special  ratifying  convention,  which 
would  either  approve  or  reject  the  Constitution. 


c.     October  27 -,   17  87.     The  first  of  the  Federalist  Pa- 
pers appeared  in  a  New  York  newspaper .    . During  the  next  six 
months,  a J total  of_85  Federalist  Papers  were  written'  and  pub- 
lished.    They  brilliantly  analyzed  and  defended  the  Constitu- 
tion.    Alexander  Hamilton  and  jJames  Madison  were  the  major 
authors.     John  Jay  wrote  five, of  the  essays . 


d.     December  7,   1787.     Delaware  was  the  first  state  to 
ratify  the  Constitution.     The  vote  was  unanimous,  30-0. 
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e.     December  12,  1787 .     Pennsylvania  was  the  second 
state  to  Ratify  the  Constitution.     The  vote  was  46-23. 


f .     December  18,. 1787.     New  Jersey  was  the  third  state 
to  ratify  the  Constitution.     The  vote  was  38-0. 


g.     January  2,   178  8 .     Georgia  was  the  fourth  state  to 
ratify  the  Constitution.     The  vote  was  26-0."  . 


h.     January  9     17  8  8 .     Connecticut  was  the  fifth  state 
to  ratify  the  Constitution.     The  vote  was  128-40. 


i .     February  6,   178g?     Massachusetts  was- the  sixth 
state  to  ratify  the  Constitution.     The  vote  was  187-168. 


j.     April  28 ,   1788 .     Maryland  was  the  seventh  stc^te  to 
ratify  the  ConstituticnT    The  vote  was  63-11. 


k.     May  23,  1788.     South  Carolina  was  the  eighth  state 
to  ratify  the  Constitution.     The  vote  was  14  9-73. 


1.     June  21,  1788.     New  Hampshire  was  the  ninth  state 
to  ratify  the  Constitution.     The  vote  was  57-47. 


m.     June-25^-1788 .     Virginia  was  the  tenth  state  to 
ratify  the  Constitution.     The  vote  was  89-79. 

•> 

ru     July  2,   17  88 .     Cyrus  Griffin,  the  president  of  Con- 
gress, recognized  officially  that  the  Constitution  had  been 
ratified  by  nine  states  and  thereby  was  established  as  the 
new  frame  of  government  of  the  United  States. 


o.     July  26,   178  8.     New  York  was  the  eleventh  state  to 
ratify  the  Constitution.     The  vote*  war.  -V>-27? 


p.     September  13,  17  88.     Congress  adopted  an  ordinance 
that  named  New  York  City  as  the  site  of  the  hew  government 
under  the  Constitution.     Dates  were' set  for  the  elections  of 
a  President  and  members  of  Congress,  which  were  to  be  carried 
out  according  to  the  new  Constitution. 


"-12         '         ;  '  i67 


,     q-    /k?ril  1,   1789.    'House  of  Representatives  wej  o*var- 
xzed.     Thirty  of , the  fifty-nine  members  elected  to  'the  House 

Mnhf  P£eSent^f°r  th±S  fir^t  official  meeting.     Frederick  A? 
Muhlenberg  of  Pennsylvania  was  elected  as  the  Speaker  of  the 
House  of  Representatives. 

mL  j  April  6,  1789.     The  Senate  held  its  first  official 

meeting.  Nine  of  the  twenty-two  members  were  present.  John 
Langdon  was  elected  as  temporary  presiding  officer.  Accord- 

St^^"-5?-p-fi9i'  the  Senat^  *-'S  to  count  the  ballots 
cast  by  presidential  electors.     This  ,?as  done.     George  Wash- 
ington was  declared  President  of  the  United  States.  John 
Adams  was  named  as  Vice-President. 

April  30,  1789.     George  Washington  was  inaugurated 
as  first  President  of  the  United  States.     He  took  the  oath  of 
office  prescribed  by  the  Constitution. 

 ,  t'     September  25,   178  9.     Congress  approved  twelve  pro- 
posed amendments  to  the  Constitution.     This  was  the  outcome 
Zt  a  Procesf  started  in  June  1789  by  James  Madison,  mimber  of 
the  House  of  Representatives  from  Virginia.     The  aim  was  to 
— _ cb- ^  wuoamLiWi  jtM.oi_eL.cion  ror  certain  civil  iib- 
tSfv,         rights.     The  Secretary  of  State,  Thomas  Jefferson, 
senv these  proposed  amendments  to  the  states.     According  to 
the  Constitution,  three-fourths  of  the  states'  had  to  ratify 
these  proposals  in  order  for  them  to  become  amendments. 

u-     November  21,  1789.     North  Carolina  Was  the  twelfth 
state  to  ratify  the  Constitution.     The  vote  was  194-77. 


v.     May  29,   1790.     Rhode  Island  was  the  thirteenth 
state  to  ratify  the  Constitution.     The  vote  was  34-32. 

■  w-     March  4,  1791,     Vermont  was  admitted  to  the  United 

States  as  the  fourteenth  state. 

x.     November  3,  17  91.     Vermont  was  the  tenth  state  to 
ratify  ten  of  the  proposed  amendments  to  the  Constitution. 


-      '  y-     December  15,  17  91.     Virginia  was  the  eleventh  of 
the  fourteen  states  of  the  Federal  Union  to  ratify  ten  of  the 
proposed  amendments  to  the  Constitution.     Three-fourths  of 
the  states  had  ratified  these  ten  proposed  amendments."  Thus, 
they  officially  were  added  to  the  Constitution.     These  first 
ten  amendments  were  called  the  Federal  Bill  of  Rights. 
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Using  Facts  in  the  Timetable 

ii     Arranging  Events  in  Chronological-Qrder>     The  items  in  • 
List"- (a)  are  NOT  in  chronological  order .     Rearrange  these 
items  so  that  they  appear  in  chronological vorder.  Write 
your  list  of  items  in  chronological  order  in  the  spaces 
provided  under  the  following  heading — -(b)   Events  Listed 
in  Chronological  Order.  > 


(a)  Scrambled  List  of  Ten  Events 

George  Washington  Inaugurated  as  First  president  of 

^the  United  States  of  America  

Beginning  of  the  Constitutional  Convention 
Ratification  of  the  Federal  Bill  of  Rights 
Great  Compromise  Between  Larger  and  Smaller  States 
Shays1  Rebellion  Ended  / 
Ratification  of  the  Articles  of  Confederation 
First  Federalist  Paper  Appeared  in  a  Newspaper 
Annapolis  Contention 

Ratification  of  the  United  States  Constitution 
Virginia  Ratified  the  United  States  Constitution 

(b)  Ten  Events  Listed  irt  Chronological  Order' 


■J 
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Matching  Activity  *  __Match_  the  dates  .  in  List  A  with  the 
events  xri  List  B.     Write  the  numeral  next  to  each  date  in 
List  A  in 'the  correct  space  next  to  an  event  in  List  B. 


List  A 


I 

1 1 
1 1  I 
IV 
V 
VI 
VI  I 
VI  I  I 
IX 
X 
XI 
XII 
XI  !  I 

xiv 

XV 
~XVl 
XVI  I 
XVI  I  1 
XIX 
XX 


March  1 , 
Septembe 
August  7 
Septembe 
February 
May  25, 
May  29, 
July  16, 
August  6 
Septembe 
Septembe 
June  21 , 
Septembe 
April  6, 
April  30 
Septembe 
November 
May  29, 
November 
December 


1781 
r  3,  1783 
1786  > 
r;  11 ,  1786 
21,  1787 
1787 
1787 
1787 
1787 
r  17,  1787 
1787 


1788 


r  28, 
1788 
r  13, 
1789 
1789 
r  25,  1789' 
21,  1789 
1790 
3,  1791 
15,  1791 


List  B 

(1)  Start  of  the  Constitutional  Con- 
vent ion 

(2)  Federal  Bill  of  Rights  Ratified 


(3)  Congress  Sent  the  Const  i tut  ion  to 
the  States  to  Be  Ratified  or 
Rejected 

(4)  Treaty  of  Paris  Signed 


iS)  Ratification  of  Articles  of  Con- 
federat  ion 

(6)  U.S.  Constitution  Ratified  by  Nine* 
States 

(7)  Washington  inaugurated  as  First 
President  of  the  USA 

(8)  Del egates  at  the  Const i tat ional 
Convention  Signed  the  Final  Draft 
of  the  Constitution  > 

(9)  Rhode  island  Ratified  the  Consti- 
tution 7 

JiO)First  Official  Meeting  of  the  U.S. 
Senate  : 


Sentence  Completion  Activity.  .  Write  the  correct  word  or 
words  in  each  blank  in  the  sentences  below. 


The 


was  signed. by 


Great  Britain  and  the  United  States  to  officially  end 
the  American  ftar  for  independence. 


The  first  plan  for, government  of  the  United  States  of 
America  was  -called  — _        '    —  • 


c.     There  were  no  delegates  from  the  state  of 


at  tl\e  Constitutional*  Convention. 


d.    .Delegates  from  five"  states  participated  in  the 

-   ;  ,  which  issued  a  call  for 

:  a  convention,!11  Philadelphia  for  the  purpose  of  re- 
vising the  Articles  of  Confederation. 
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e . 


_   and  -  

were  major  authors  of  the 


 :  -  *which  were  wJrittenin  defense 

of  the  new  Constitution. , 

a  '  ■ 

f.  The  first  ten  amendments  to  the  Constitution  are 
called     "   ;   ,  „  l 

_/  -    -    -'  - 

g.  The  first  state  to  ratify  the  Constitution  was 


The  last  of. the  original  thirteen  states  to  ratify 
the  Constitution  was  ;  ,  


i.     Debates  about  a  new  frame  of  government  at  the  eon-  . 
stitutional  Convention  were  started  with  introduction 

of  the   .  •   :  '  Plan. 

j  m     The    -settled  a  dispute 

between  the  larger  and  smaller  states  at"  the  Consti- 
tutional Convention. 

*. 

4._    interpreting  Facts  in  a  Timetable.     Refer  to  facts  in  the 
"Timetable"  to  answer  the  .questions  'below. 

a.  Which  -of  the  events  preceding  the  Constitutional  Con- 
vention gave  a  le^ai  foundation  to  the  Convention? 

Explain.  mt  ; 

-»  •  • 

b.  Which  of  the  events  following  the  Constitutional  Con- 
vention indicate  the  public  controversy  that  was 
stimulated  by  the  Constitution?  Explain. 


tt  examples "in  the  "Timetable"  show  that  Americans 
in  the. 17 8 O's  tried  to  settle  public  controversies 
through  lawful  procedures? 

'f 

d.     Which  ten  events  in  th~  "Timetable"  are  Sos t^impor- 
tant  to  include*  in  a  nary  of  the  creation  and 

ratification. of [ the  tion?     List  these  events 

in  chronological* or  Jlain  your  choices. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


11-12.     Timetable  of  Main  "'vents  in  the  Making  of  the. 
Constitution,  1781-1791 


Preview  of  Main  Points  '-  . 

This  lesson  is  a  "timetable  of  events"  in  the  making.  of-H 
the  U.  S.  Constitution.     The  overview  begins  with  ratif ieatio'n 
of  the  Articles  o'f  Confederation,  March  1 ,  1781,-  and  ends 
with  ratification  of  the  first  ten  amendments  to  the  Consti- 
tution (the  Federal  Bill  of  Rights),  December  15,  17911 

Connection  to-Textbooks 

This  lesson  can  be  used  as  an  aid  to  studying  textbook 
chapters  about  the  making  of  the  U.S^  Constitution.     It  can  ' 
be  used  to  provide  students  with  an  overview  of*  eveiVts  before'" 
they  read  a  textbook  chapter  oh  the  Constitutional  Convention. 
It  can  be  used  as  a  handy  guide*  to  key  events  and^ates/  to^ 
which  -students  might  refer  as  they  read  a  textbook  chapter  on 
tk?  Constitutional  Convention.     This  timetable  of  events  can 
also  be  used  as  an  aid  to  reviewing  a  textbook  chapter  about 
the  making  of  the  Constitution, 

Objectives 

r 

Students  are  expected  tor 

1.  demonstrate  ability  to  use  a  "timetable"  of  events  to 
locate  facts  about  the  making  of  the  U.S-.  Constitution; 

2.  use  a  "timetable"  to  answer  questions  about  the  chronolo- 

..   gy  of  major  events  in  the  making  of  the  U.S.  Constitution; 

3.  <    arrange , in  chronological  order  major  events  in  the  making 

of  the  Constitution; 

4.  match  key  events  in  the  making  of  Constitution  with 

the  dates  of  those  events? 

<] 

5.  interpret  facts  presented  in  a  "timetable"  in  order  to 
explain  tentatively  aspects  of  majpr  events  in  the -making 
of  the  Constitution.  -  - 
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Suggestions -far  Teaching  the  Lesson 


Opening  the  Lesson 


•  This  lesson  might  be  used  as  an  overview  to  a  textbook 
chapter  about  the  Constitutional  Convention.  If  so, 
ask  students  to  read  the; events  in  the  "timetable"  and 
to  raise  questions  about  the  making  of  the  U.S.  Consti 
tution,  which  might  be  answered  by  a  textbook  chapter, 
which  would  be  read  after  discussing  this  timetable. 

•  This  lesson  might  be  used  as  a  review  of  material  cov- 
ered in  a  textbook  chapter  about  the  making  of  the  Con- 
stitution.    If  so,  ask  students  to  read  the  events  in 
the  "timetable"  and  to  use  the  listing  as  an  aid  to 
summarizing  and  reviewing  material  covered  in  the  text- 
book chapter. 


•  Have  students  use  the  " tine tabia"  to  complete  activiti 
1-3,  at  the  end  of  the  lesson.     These  activities  are 
titled:      (1)  Arranging  Events  in  Chronological  Order, 
(2)  Matching  Activity,  and   (3)   Sentence  Completion 
Activity. 

•  Discuss  the  correct  answers  with  students.     See  the 
answer  sheet  at  the  end  of  this  lesson  plan. 


•  Have  students  complete  the  activity  at  the  very  end  of 
the  lesson.     It  is  titled/   Interpreting  Facts  in  the 
Timetable. 

•  Discuss  questions  in  the  final  activity  with  students. 
This  activity  involves  interpretation  and  speculation. 
There  may  be  reasonable  differences  in  the  answers  of 
students. 


Concluding  the:  Lesson 
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Answers  to  Activities  1^3-  in  Leggon  -  ~  1^12- 

1.     Events  Below  Are  Listed  in  Chronological  Ore1 


Ratification  of  the  Articles  of  Confederation 

Annapolis  Convention 

Shays^  Rebellion  Ended  % 

^??5riniri2_2?_^?  Constitutional  Convention 

Great  Compromise  Between  Larger  and  Smaller  States. 

First  Federalist  Paper  Appeared  in  a  Newspaper 

Ratification  of  she  United  States  Constitution 

Virginia  Ratified  the  United  States  Constitution 

George  Washington  Inaugurated  as  First  President  of.  -the 

United  States  of  America 
Ratification  of  the  Federal  Bill  of  Rights 


2.     Answers  to  Matching  Activity   (Roman  Numerals  that  belong 
in  the  spaces  in  List  B.) 


3.     Ar  swers  to  Sentence  Comr      .ion  Activity 


a  • 

Treaty  of  Paris 

b. 

Th^  Articles  of  Confederation 

c . 

Rh   3e  island 

d. 

An;  tpolis  Convention 

e. 

Alexander  Hamilton  and  James  Madison 

f . 

The  Bill  of  Rights 

g. 

Delaware 

h. 

Rhode  Island 

i . 

Virginia 

3- 

Great  Compromise 

(1)  VI 

(2)  XX 

(3)  XI 

(4)  II 

(5)  I 


(6}  Xll 

(7)  XV 

(8)  X 

(9)  XIII 
(10)  XIV 


Ill 
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.CHAPTER  III    •  ■   .: 

MAIN  PRINCIPLES  OF  GOVERNMENT  IN  THE  CONSTITUTION 
Overview- for  Teachers 


This  chapter  contains  15  lessons.     Lessons  1  to  11  are 
about  three  basic  principles  of  governmental  organisation  and 
power  embodied  in  the  philosophy  and  words  of  the  Constitu- 
tion:    (1)  federalism,    (2}  separation  of  powers ,  and  (3)  ju- 
dicial review.     These  principles  are  basic  because  they 
"underpin  the  entire  document and  establish  the  character  of 
the  American  system  of  government;"* 

The  chapter  also  contains  four  lessons  on  civil  liber- 
ties and  rights.     These  lessons  help  students  to  identify 
some  of  the  ways  the  Constitution  guarantees  personal 
political  freedoms  *   to  use  vocabulary  associated  with  limited 
government,  and  to  think  about  civil  liberties  and  rights  ih 
theory  and  practice. 

The  lessons  in  this  chapter  challenge  students  to  find 
and  interpret  ideas  in  the  Constitution*     They  also  provide 
practice  in  building  a  vocabulary  of  constitutional  terms 
that  citizens  should  know.     Finally ,  the  lessons  raise  issues 
and  questions  abov.t  the  Constitution,  which  have  cone  err  ad 
many  citizens. 

Thsse  lessons  are  not  presented  as  a  comprehensive 
treatment  of  constitutional  principles.     They  are  designed  to 
supplement . high  school  textbook  treatments  of  main  ideas  of 
government  in  the  Constitution. 

List  of  Lessons  in  This  Chapter 


III 

The  Principle 

of  Federalism 

III 

-2. 

One  Proposal 

to  Change  Modern  Federalism 

iii 

-3. 

What  Does  the 

Constitution  Say  About  Federalism? 

iii' 

-4. 

key  Terms  for 

Understanding  Federalism 

in- 

-5. 

Separation  of 

Powers  and  Checks  and  Balances 

v  *Jack  W.  Peltason,  Corwifi _and-geltason Understanding 

-£the  Cons  ti  tut  ion  /  Eighth  Edition  (New  York:     Holt,  Rinehart 


:  and* Winston,  1979),  p.  18, 
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III-  6.    The  Veto  Power:     A  Weapon  in  the  System  of  Checks 
and  Balances ; 

ill-  7.     What  Does  the  Constitution  Say  About  Separation  of 
Powers  and  Checks  and  Balances 

III-  8.     Key  Terms  for  Understanding  Separation  of  Powers  and 
Checks  and  Balances 

III-  9.  Principle  of  Judicial  Review 

111-10.  How  Should  Judges  Use  Their  Power? 

Ill-ii.  Key  Terms  for  Understanding  the  Judicial  System  . 

111-12.  Constitutional  Rights  and  Liberties 

111-13.  Opinions  About  Civil  Liberties  and  Rights 

111-14 •     What  Does  the  Constitution  Say  About  Civil  Liberties 
and  Rights? 

111-15.     Key  Terms  for  Understanding  Civil  Liberties  and 

Ri  j  ..ts 


■         :  isi 

ERIC 


III-l 


176 


III-l.      THE  PRINCIPLE  OF  FEDERALISM 


Americans  have  always  been  great  inventors.  Ben.Frank- 
iin  invented  bifocal  glasses;  Robert  Fulton,   the  steamboat; 
Eli  Whitney,  the  cotton  gin;  Thomas  Edison,   the  light  bulb 
and  phonograph;   Henry  Ford,  the  Model  T  and  assembly  line; 
Robert  Land,  the  Polaroid  camera. 

 In  1787  the  Framers  of  the  Constitution  came  up  with  an 

important  idea.     They  created  our  federal  system  of  govern-  ' 
ment  with  its  sharing  of  powers  by  the  states  and  the  national 
government. 

The  Founders  created  a  federal  system  to  solve  a  tough 
political  problem.     They  needed  to  convince  fiercely  independ- 
ent states  to  join  together  to  create  a  strong  central  gov- 
ernment. 

 Writing  to  George  Washington  .before  the  Constitutional 

Convention,  James  Madison  laid  out  the  dilemma.      fe  said  the 
creation  of  "one  simple  republic"  doing  away  witii  the  states 
would  be  "unattainable^"     Instead,  Madison  wrote,   "I  have 
sought  for  a  middle  ground  vrich  may  at  once  support  a  due 
supremacy  of  national  authority,  and  not  exclude   (the  states)." 
Federalism  was  the  answe:. 

Federalism  means  the  division  of  governments:       ^-rs  be- 
tween the  national  and  state  governments.     Both  levels  of  gov- 
ernment may  act  directly  on  citizens  through  their  own  offi- 
cials and  laws.     Both  levels  of  government  derive  their  power 
to  act  from  our  Constitution.     Each  level  of  government  has 
certain  subjects  over  which  its  powers  are  supreme.     Both  lev- 
els of  government  must  agree  to  changes  in  the ^Constitution. 

Federalism  is  a  major  principle  in  the  American  Consti- 
tution.    In  this  lesson  you' will  siudy  key  ideas  of  federalism. 
These  are: 

•  two  levels  of  government  at  work 

•  a  constitutional  division  of  powers 

•  a  sometimes  unclear  and  changing  line  between  national 
.  and  state  powers 

Two- Independent  Levels  of  Government 

 The  key  idea  of  our  federal   system  is  two  levels  of  gov- 
ernment—national and  stater  —  with  independent  powers 
to  act  on  people  at  the  same  t.1j&a;     Thus,  under  federalism 
the  state  of  Indiana  has  formal  authority  over  its  residents, 
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but  so  does  the  national  government  in  Washington,  Indiana 
residents  must  obey  Indiana  laws  and  national  laws.     They  must 
pay  Indiana  taxes  and  federal  taxes. 

This  is  a  very  different  approach  to  government  than  tlie 
two  forms  known  to  the  Founders  in  1787  —  the  confederation 
and  the  unitary  government.     Each  of  these  located  government 
powers  in  a  different  place. 

Un±taxy  Government.     In  a  unitary  government  a.Ll  formal 
political  power  rests  with  a  central  government.     The  central 
government  acts  directly  on  the  people.     Today  France  and  Japan 
are  examples  of  unitary  governments . 

Unitary  governments  may  have  geographical  subdivisions. 
But  these  are  only  administrative  parts  of  the  central  govern- 
ment.    They  may  be  created  or  abolished  at  will  by  the  central 
government.     France  i.s  divided  into  units  called  "departments", 
but  each  department  is  set  up  and  run  by  the  central  government 
in  Paris. 

Apply  Your  Knowledge 

Which  government  described  below  is  a  unitary  government? 

Why? 

1.     Great  Britain       '   "i  consists  of  England,  Scotland, 

Wales  <?  id  Koru..       Ireland  is  controlled  by  a  national 
governs  '■     :n  London,  the  capitals     Great  Britain  has 
local  ou^ruments,  which  are  similar  to  the  governments 
in  American  counties  and  cities.     These  can  be  changed 
at  will  by  the  government  in  London;     Is  this  a 
unitary  system?  Explain. 


2 .     Mexico  has  a  national-  government  located  in  Mexico  City, 
the  capital .     A  President  and  Congress  direct  the  na- 
tional government.     Mexico  also  has  29  states,  each 
one  has  its  own  constitution  _._     Each  state  has  inde- 
pendent powers  to  collect  taxes  in  their  territory.  is 

this  a  unitary  government?      Explain.   

/ 

,   :  {  


A  Confederation .     The  other  form  of  governi,.        known  to  the 
Founding  Fathers  in  178?  was  a  confederation.     A  confederation 
is  like  an  alliance  of  independent  states.     In  a  confederation, 


III-l 


178 


the  states  create' and  operate  a  national  government.  The_riational 
government  handles  certain  limited  jobs  for  the  states.     The  na- 
tional government  can  do  only  what  the  states  permit.     The  national 
government  does  not  operate  directly  on  the  people. 

The  Founders  were  very  familiar  with  this  approach.  The 
Articles  of  Conf ederation,  in  operation  from  1776  to  1781*  es- 
tablished the  confederation  form  of  government.     Under  the  Ar- 
ticles* for  example,  the  national  government  could  not  tare  people 
directly  to  raise  money  —  orly  the  states  had  such  power  to  act 
directly  on  the  people. 

Apply  Your  Knowledge 

J  .     In  a  confederation  government*  all  power  is  held 

by  the    central   government.   ■  -- 

*  TRUE  FALSE 

2.     At  the  start  of  our  Civil  War,   the,  Southern  states 
created  their  own  government  and  constitution.  The 
preamble  to  their  Constitution  declared:     "We,  the 
people  of  the  Confederate  states,  each  State  acting 
in  its  sovereign  and  independent  character  ,    .  . 
do  ordain  and  establish  this  Constitut:? 

(a)     According  to  the  preamble  who  "a<  -  create 

the  confederate  constitution? 


(b)  What  evidence  is  there  in  the  preamble  that  the 
constitution  was  creating  a  confederate  form  of 
government? 


Characteristics  of  Federalism.     The  Founders  drew  on  ideas 
from  both  the  confederation  and  unitary  forms  of  government  co 
create. a  federation  or  "federal  republic",  as  they  called  it. 
It  truly  was  a  new  idea.     No  one  at  the  Philadelphia  conven cion 
was  quite  sure  what  a  federal  system  would  look  like.     At  that 
time,  few  delegates  ever  used  the  word  "federalism"  to  describe 
the  plan  they  were  designing.     The  Founders  were  sure,  however, 
that  the  powers  of  government  had  to  be  divided  in  a  fresh  way 
between  a  national  government  and  the  states. 

Since  1787  many  nations  have  adopted  a  federal  system  of 
government.    .Canada,  Australia,  India,  Switzerland,  Germany  and 
Mexico  have  federal  forms  of  government.     In  these  systems,  the 
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exact  arrangements  vary  between  tfc*  st:v:£*  or  lesjer  governments, 
and  the  central  governments... 

However ,  ail  true  federal  sys\xr     share  four  characteris- 
tics.    These  characteristics  reflect  ideas  from  both  the  unitary 
and  confederation  forms  of  government. 

First.-,  all  federal  systems  give  the  national  government 
and  states  some c powers  to  exercise  directly  on  the  people. 

Second,  federal  systems  recognize  that  the  states  have  cer- 
tain rights  and  powers  beyond  control  of  the  national  government. 

Third ,   federal  systems  guarantee  the  legal  equality  and 
existence  of  each  state.     Each  state  has  a  right  to  be  treated 
equally  regardless  of  their  size  or  population. 

Fourth,  federal  systems  have  a  judicial  body  to  interpret 
the  meaning  of  their  constitution  and  to  settle  disputes  between 
the  two  levels  of  gove""riment   (national  and  state)   and  between 
the  states. 

Apply  Your  Knowledge 

Several  examples  of  our  federal  system  are  presented  below. 
Which  characteristic  of  federalism  described  above ,  ~  the  "first" 
"second",   "third"  or  "fourth"  —  fits  each  example?     Be  prepared 
to  explain  your  answers. 

1.    .   Montana,  with  a  population  of  761,000,  has 

the  same  number  of  U.S.   Senators  as  Califor- 
nia, with  a  population  of  21,896,000. 

2.  in  1910,   the  Supreme  Court  ruled  that  the 
'       .      national  government  could  not  prevent  the 

■  state  of  Oklahoma  from  moving  its  capital  city 
from  one  town  to  another. 

3.   The  10th  Amendment  says  that  any  powers  not 

delegated  to  the  national  government  "are  re- 
served to  the  States,  respectively ; " 

4  m    Article  III  of  the'  constitution  says ,  ~in  part , 

that, the  judicial  power  of  the  Supreme  Court 
"shall  extend  .  .  .to  Controversies  between 
two  or  more  states." 


5.  m  1981  Congress  required  that  when  every 

American  man  reached  the  age  of  18  he  had  to 
register  for  the  draft. 
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6.        -   -      Article  IV  of  the  Constitution  prohibits 

Congress  from  creating  a  new . state  from 
territory  belonging  to  one  of  the  existing 
states  without  its  consent. 

Division  of  Powers  By  the  Constitution 

If  both  the  national  government  and  the  states  have  powers 
xn  our  federal  system,  who  divided, these  powers  between  the  level 
of  government?     The  answer  is  our  Constitution. 

Article  I,   for  instance,  gives  only  the  national  government 
the  power  to  coin  money  and  to  make  treaties  with  other  nations. 
Under  the  l_0th  Amendment/  however,   state  governments  have  tra- 
ditionally had  power  over  such  areas  as  public  health,  fire  and 
police  protection,  local  elections,  marriages  and  divorces,  and 
many  other  areas - 

What  prevents  states  from  ignoring  or  contradicting  the 
Constitution  when  they  pass  laws?     Article  VI  of  the  Constitution 
says  that  the  Constitution  and  "laws  of  the  United  States  .   .  . 

shall  be  the  Supreme  Law  of  the  Land."  This  statement—  called 

the  supremacy  clause  —  makes  federalism  work  and  prevents  chaos. 

The  supremacy  clause  means  that  tho,  powers  6i  the  national 
government  are  limited  within  its  field;  but  the  national  govern- 
ment is  supreme.     Thur,  the  states  cannot  ignore  national  laws 
or  simply  do  anything ■ they  want.     Nor  can  the  states  use  their 
powers  to  oppose  national  policies  or  the  Constitution  itself. 

Table  1  gives  examples  of  hbw  the  Constitution  distributes 
powers  between  the  national  government  and  the  states.     The  table 
shows  that  the  Constitution  grants  some  powers  only  to  the  na- 
tional government,   some  powers  only  to  state  governments  and  some 
powers  to  both.     Also  notice  that  tha  Constitution  denies  some 
powers  strictly  to  the  national  government,  some  to  the  states 
and  some  to  both  levels. 

Apply  Your  Knowledge 

Use  Table  1,  page  18G,  to  answer  these  questions. 
1.     Which- level  of  government  is: 

(a)  granted  power  \.o  establish  post  offices?     

(b)  denied  jpower  to  enter  inco  treaties?  — —    -  - 

res_erved  poorer  tc  take  measures  for  ^public  health  and 
safety?   ■_■  '  

denied  power  to  gramt  titles  of  nobility?   

cirantod  power  to  borrow  ironey?  .  .  .   _  - .  

1ST"  " "~ 


(c) 
(e) 
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2.     Which  level  is  granted  power , to  provide  for  an  army  arid c a 
navy.?       

Find  this  power  in  the  Constitution  (Clue_:  look  und^;. 
Article  1)  .    .What  Section  is  it  listed  in?    


Exactly  what  does  the  Constitution  say? 


Which  level  of  government  .  •■  ■  nied  power  to  impair  obliga- 
tions of  contracts?      -  -    -   

Find  this  in  the  Constitution  {Clue:  look  un&^r  Article  I) 
What  Section  is  it  listed  in?  ^  ^ 


Exactly  what  does  the  Constitution. gay  about  contracts? 


Table  1  says  state  governments  can  exert  powers  the  Constitu- 
tion does  not  give  to  the  national  government  or  prohibit  the 
states  from  using.     Which  Amendment  confirms  this  fact?> 


A-Changing-bivision  of  Powers 

Table  i  is  .useful,  but  it  should  not  mislead,  you.     In  some 
areas  the  division  of  powers  is  as  clear  as  the  table  shows.  For 
example,  no  one  disputes  that  only  the  national  .government  has  thv< 
power  to  coin  money .     However,   in  other  areas  the  division  of 
powers  is  riot  always  so  clear. 

Table  .JL  shows  that  state  governments  have  power  to  regulate 
commerce  within  a  state  and. the  national  government  among  states. 
Suppose  you  own  a  pickle,  factory.     Your  factory  only  makes 'pickles 
in  Ohio,  but     ou  sell  your  pickles  to  stores  An  several  states . 
Does  only  the  state  government  have  power  to  regulate  your  busi- 
ness?    Or  does  the  national  government  also  have  such  power?  If 
both  do,  whose  ^regulations  must  you  obey  if  they  conflict  with 
each  other?  \ 

The  national  government  and  the  states  have  battled  for 
vears  over  questions  about  who  can  regulate  commerce.     Such  ques- 
tions about  federalism  are  often  settled  by  the  Supreme  Court. 

Thus ,   the  division  of  powers  under  federalism  is  not  per- 
mantly  fixed.     In  t^e  early  1800 1  s,  any  attempt  by  the  national 
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government  to  regulate  working  conditions  in  a  local  factory 
would  have  been  seen  as  a  violation  of  states1  rights  and  fed- 
eralism.    Today,  as  a  result,  of  court  decisions  and  govern- 
ment actions,  such  acts  by .the  national  government  are  videiy 
accepted  as  part  of  federalism* 


Apply  Your  Knowledge 

1.  The  division  of  powers  in  our  federal  system  does  not 
change . 

TRUE  FALSE 

2.  The  national  government  and  the  states  have  battled  over 
the  power  to  for  years. 

3.  Alexander  Hamilton  discussed  the  benefits  of  federalism 
in  the  Federalist  Papers.     He  said  one  advantage  was  that 
people  couia  shift  bheir  support  between,  the  national  and 
state  levels  of  government  as  needed  to  keep  the  powers 
of  the  two  in  balance.     "If  their  rights  are  invaded  by 
either,   they  can  make  use  of  the  other  as  the  instrument 
of  redress." 

(a)  Did  Hamilton  favor  a  federal  form  of  government? 


(b)  Would  Hamilton  agree  that  the  division  of  powers  be- 
tween the.  national  government  and  the  states  could 
change?  Explain. 


fr.)  What  role  did  Hamilton  believe  the  people  could  play 
in  changing  the  division  of  powers  between  levels  of 
government? 
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Reviewing  and  Applying  Knowledge  About  Federalism 

 You  have  learned  that  federal ism^ihvdlves  two  levels  of 

government  (national  a*:d  state)   acting  directly  on  citizens.  / 
You  also  learned  how  federalism  is  different  from  unitar^  and  fc 
confederation  governments. 

1.     List  the  four  characteristics  found  in  all  true  federal  systems. 

(a)  :  ,,  • 


(fa) 

  —  • 

(c) 

o 

(dj 

 j- 

— 

2.     S tudy  Diagram  i.     Use  the  information  to  answet 
these  questions. 

(a)  What  does  Diagram  1  describe?"   


Which  of  the  statements  about  Diagram  1  .are  True  or 
False?     Be  prepared  to  explain  your  answers. 

-  -   -  & 
(b)  A  ur^tary  government  acts  directly  on  the  people. 

TRUE  FALSE  , 

\C;   In  i'   federal  system  the  national  government  has  no  ' 

power  over  the  states .  mnTTn"  „,Tn- 

TRUE  FALSE 

(d)  In  a  confederation  the  central  government  can  act 
directly  on  the  people.  TRUE  FA£SE 

(e)  I::  a  federal  system  only  the  states  exercise  power 

ov&j>  the  people  m„rt„ 

r   . r  TRUE  FALSE 


3.     Table  1  shows  the  powers  granted  and  denied  the  national  and 
state  governments.     Given  this  division  of  powers  indicate 
whether*  the  actions  listed  below  are  Constitutional  or  not.  " 

(a)  The  United  States  declares  war  oh  a  foreign  nation. 

YESV  NO  ' 

(b)  .    The  State  of  Minnesota  begins  to  print  it:s  own  money. 

YES  NO 

(c)  Congress  spends  $5  billion  for  new  army  rifles  and  tanks 

,     "       YES  NO 


(d)     The-  State  of  Delaware  levies  an  import  tax  on  all 
foreign  cars  coming  into  the  state.  ^ 

$  .YES  NO  c  .. 

J  (e)   .  The  Calif ornia  Board  of  Elections  sets  new  hours  and 

regulations^ for  voting -in  the  state* 

YES        -  NO 

(f )     Congress  passes  a  law  moving  the  boundary  between 
■  Idaho  and  Montana. 

>V:  YES      /  NO 

Writing  in  the  Federalist  .-arers  James  Madison  said  that  both 
the'  state  and  the  natxonal  governments  "are  in  fact  but  dif- 
ferent agents  and  trustees  of  the  .people,  constituted  with 
different  powers.11 

r  v  "    "      "  " 

^(a)     What  did  Madison  say  about  the  source  of  state  and 
national  government  powers?  '_; 


(b)     Is  the  Madison  quote  an  example  of  the  idea  of 
federalism?    Explain.   


You  have  learned  that  the  Constitution  divides  powers  between 
the  national  government  and  the  states  in  our  federal  system. 

(a)     What  is  the  "Supremacy  clause"?   ':    _ 


(b)     Where  is  this  clause  fount;  in  the  Constitution? 
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6.     You  have  learned  that  the  line  between ' national  ^nd  state 

government  powers,  is  sometimes  unclear  and  disputed/-  The 

case  study  below  is  an  example  of  the  kjrnd  of  issue  that 

frequently  arises  in  a  federal  system.     Read  the  case 

study  and  answer  the  questions  following  it. 

The  Concorde  Dispute 

In  1976  France  and  Britain  wanted  to  Mnd  their  new 
supersonic  transport  plane,  called  the  Concorde,  at  J4ihericaa 
airports »     Environmental  -groups  in  America  opposed  the  idea. 
They  said  the  planes  were  too  noisy. 

President  Ford's  Secretary  of  Transportation  decided 
the  Concordes  could  land  at  New^York1 s  Kennedy  Airport.  How- 
ever,  the  national  government  did  not  own  Kennedy  Airport. 
State  government  officials  in  New  York  aha  New  Jersey  ran  the 
airport.     They  refused  to  let  the  Concorde  land  at  their 
airport. 

The  national  government  took  the  state  officials  to 
court.     Federal  courts  eventually  ruled  in  favor  of  the  na- 
tional government;     The  courts  said  the  national  government 
'had  the  power  to  let  the  planes  land  in  New  York. 

*  ■  ) 
(a)   What  power  did  fioth  national  and  state  officials 
claim,  to  have? 


(b)  Who  settled  the  dispute. over  powers? 


(c)  Which  level'  of  government  won  the  dispute? 


(d)   Is  this  ease  an  example  of  federalism?. 
Errplain.  


V 
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POWERS 
GRANTED 


POWERS 
DENIED 


TABLE  1 

Examples  of  How  the  Constitution  Divides  Powers 


TO  NATIONAL 
GOVERNMENT 


To  coin  money 

To  conduct  foreign 
relations 

To  regulate  com- 
merce with  for- 
eign nations  & 
among  states 

To  provide  an  army 
and  a  navy 

To  declare  war 

To  establish  courts 
inferior  to  the 
Supreme  Court 

To  establish  post 
offices 

To  make  laws  neces- 
sary and  proper 
to  carry  out  the 
foregoing  pov-.rs 


To  tax  articles  ex- 
ported from  one 
state  to  another 

To  violate  the  Bill 
of  Rights 

To  change r state 
boundaries 


TO  STATE  

GOVERNMENTS 


To  establish  local 
governments 

To  regulate  com- 
merce within  a 
state 

To  conduct  elec- 
tions 

To  ratify  amend- 
ments to  the 
federal  Constitu- 
tion 

To  take  measures 
for  public  health 
safety,  &  morals 

To  exert  powers  the 
Constitution  does 
not  delegate  to 
the  national  gov- 
ernment or  pro- 
hibit the  states 
from  using 


:To  tax  imports  or 
exports 

To  coin  money 

To  enter  into 
treaties 

To  impair  obliga- 
tions of  con- 
tracts 

To  abridge  the  priv— 
leges  or  immuni- 
ties of  citizens 
(lUth  Amendment ) 


TO  BOTH  LEVELS 
OF  GOVERNMENT 


To  tax 

To  borrow  money 
To  establish  courts 
To  make  and  enforce 
laws 

To  charter  banks  and 
corporations 

To  spend  money  for 
the  general  wel- 
fare 

To  take  private 
property  for  pub- 
lic purposes,  with 
just  compensation 


To  grant  titles  of 
nobility 

To  permit  slavery 
(l3th  Amendment ) 

To  deny  citizens  the 
right  to  vote  be- 
cause of  race, 
color,  or  previous 
servitude  (l^th 
Amendment ) 

To  deny  citizens  the 
right  to  vote. be- 
cause of  sex  (l9th 
Amendment ) 


Table  adapted  from.  Robert  a.  Lineberry,  Government  In  America 
(Boston:     Little,  Brown  and  Company,   1981),  p.  93 


9 

ERLC 


lb 


III-l 


137 


DIAGRAM  1 
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*vIII-i.     The  Principle  of  Federalism 


Preview  of  Main  Points 

This  lesson. introduces  students  to  three  basic  ideas 
about  the  principle  of  federalism.     These  are  that  federalism 
involves    (1)    two  levels  of  government  at  work,    (2)   a  Consti- 
tutional division  of  powers  and   (3)   changing  relationships 
between  national  and  state  powers.     The  lesson  requires  stu- 
dents to  apply  what  they  learn  by  working  with  examples  of 
these  key  ideas. 

Connection  to  Textbooks 

Federalism  is  a  complex  idea.     This  lesson  contains  in- 
formation along  with  practice  exercises  that  reinforce  text- 
book discussions  of  federalism.     It  further  develops  ideas 
about  federalism  found  in  textbooks .     It  can  be  used  to  intro- 
duce chapters  or  discussions  about  federalism  or  for  practice 
and  reinforcement  after  students  have  studied  the  topic. 


Obj  ec tives 

Students  are  expected  to: 

1.  know  the  basic  definition  and  distinguishing  characteris- 
tics of  federalism; 

2.  identify  examples  and  non-examples  of  unitary  and  confed- 
eration governments; 

3.  explain  the  contributions  to  federalism  of  unitary  and 
confederation  approaches  to  government; 

4.  identify  examples  according  to  the  constitutional  divi- 
sion of  powers  between  the  national  government  and  state 
governments ; 

5.  understand  that  the  constitutional  division  of  national 
and  state  powers  is  not  always  clear  and  changes  over 
time . 

Suggestions  for  Teachings the-Lesson 

This  is  a  concept  learning  lesson.     It  is. designed  to 
present  the  concept  of  federalism  to  students  through  the  use 
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of  definitions  and  examples..    Students  are  asked  to  apply 
definitions  to  the  organization  and  interpretation  of  infor- 
mation.    Students  complete  a  set  of  activities  or  "applica- 
tion exercises"  at  the  end  of  each  main  section  of  the  lesson 
and  again  at  the  end  of  the  lesson; 

Opening  the  Lesson 

•  Tell,  students  the  main  point  and  purposes  of  the  lesson 
so  that  they  know  it  focuses  on  a  major  principle  of 
the  U.S.  Constitution  —  federalism. 

•  Discuss  the  statement  by  James  Madison  on  the  first 
page  of  the  lesson.     Ask  them  what,  this  statement  has 
to  do  with  the  principle  of  federalism.. 

D  eve  loping  t  he  -  lie  sson 

•  Have  students  work  independently  through  each  of  the 
main  sections  of  the  lesson.     Each  section  is  about  a 
major  feature  of  federalism. 

•  Require _ students  to  complete  the  application  exercise 
that  follows  each  of  the  sections  of  the  lesson. 

•  You  could  discuss   student  responses  to  each  of  the  ap- 
plication exercises  before  having  them  move,  on  to  the 
next  section  of  the  lesson.     Or  you  may  wish  to  have 
them  complete  all  the  exercises  before  discussing  them 
together . 

Coxic  lading -the-Les-son 

•  Have  students  complete  the  application  exercise  at  the 
end  of_the  lesson  --  "Reviewing  and  Applying  Knowledge 
About  Federalism.  11 

•  Conduct  a  class  discussion  of  this  application  exercise 
Keep  in  mind  that  alternative  answers  to  some  of  the 
items  may  be  acceptable.     Students  should  be  able  to 
present  a  defensible  reason  for  choosing  their  answer. 
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If  1-2.      ONE   PROPOSAL  TO  CHANGE  MODERN  FEDERALISM 

Our  Constitution  created  a  federal  systenu  Federalism 
divides  authority  between  two  levels  of  government  —  the  na- 
tional government  and  bur   56  state  governments .     Stand  in 
Texas,   or  anywhere  else  in  our   country,   and  you  are  subject 
to  the  authority  of  both  the  national  government  and  a  state 
government. 

But  where  does  the  balance  of  power   in  our   federal  system 
lie?     How  do   state  governments  and  the  national  government 
relate  to  eacn  other?     Answers  to  these  questions  have  varied 
over   our   200  year   history  because  our   federal   system  has 
changed . 


/Since  the  1930' _s  the  national  government  has  gained  con- 
siderable power  at  the  expense  of  state  government s .  (Note: 
We  o^ten  call   the  national  government  the  f  eder al  government.) 
In  19*82  President  Ronald  Reagan  proposed  a  controversial  plan 
to  slow  down  the  flow  of  power   to  Washington. 

In   this  lesson  you  will   study  Reagan's  plan, _  the  histori- 
cal context  of  the  plan  and  the  reaction  of  lawmakers  and 
governors  to  proposed  changes  in  federal-state  relations. 
You  will  learn   that  federalism  is  not   simply  an  abstract  idea 
but  a  principle  of  government  that  directly  shapes  modern 
political  life  and  debate. 

Events  Leading  to  the  Reagan  Proposal 

In  large  part  the  President 1 s  plan  was  a  reaction  to 
changes   in  federalism.     Since  the  193  0 1 s  the  balance  of 
power   in  the  federal  system  had  been   shifting  toward  the 
national  government. 

A  Limited  Role.     At  first  in  our   h  is tor y  the  f eder  al 
government's  rele  was. very  narrow.     Mainly,    the  national 
government  provided  military  def en  se ,   conduc  ted  foreign 
policy  and  delivered  mail.     States  were  thought  to  be 
responsible   solely  for   schools,    law  enforcement,  most  road 
building  and  other  matters  not  reserved  for   the  national 
yover nmen  t . 

Growth  of  National  Power .     The  Great  Depression  of  the 
1 9  3  G  1  s  was  a  period  of  basic  changes  in  American  federalism. 
Millions  were  out  of  wor k  arid  hungry.     Chaos  threatened. 
President  Franklin  Delano  Roosevel t  took  office  in  1932  with 
the  promise  to  put  people  back  to  work .     FDR 1 s   "New  Deal" 
policies  created  many  f eder  al  government  programs  and  agencies 
to  deal  with  the  nation's  economic  crisis .     Among  these  was 
the  social   security  system .     A  trend  had  begun . 

Dur  ing   the   late  1950 1 s  and   through  tne  1960fs,  the 
federal  government  1 s  author  i ty  continued   to  grow.  Expansion 
of  federal  power  during  this  period  occurred   in  part  because 
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of  the  unwillingness  or   inability  of  state  governments  to 
deal  with  pressing   soc ial  and  environmen tai  concern ;  For 
example,   discrimination  against  blacks  in  voting  by  southern 
states  led   to  passage  of  the  Voting  Rights  Acts  of  1965.,  ±970 
and  1975.     These  laws  weakened   traditional. state  authority  over 
voter  qualifications  in  favor  of  uniform  national  rules. 
In  the  same  way,   the  failure  of  state  governments  to  deal 
with  environmental  problems  led   to  the  development  of  new 
federal  regulations. 

Thus,   by  the  early  1970.1  s  the  federal  government  had 
?9?yi^e^  even  more  re sponsibili ties .     These   included  such 
things  as  federal  aid   to  education,   enforcement  of  the  right 
§9  vote,   prohibition  of  racial  discrimination  in  public 
accommodations,   deeming  up  of  polluted  air  and  rivers, 
assistance  to  cities  for  public  transportation  and  programs 
to  renovate  urban   slum s .  ; 

Growing  F  inane  ial   I  nfluence  .    ^ffany.  of  _  the  new  responsi- 
bilities Washington  assumed  were  actually  left   to  the  states 
to  carry  out  with  federal  money,  1  This  money  began  going 
to  the  states  through  federal  aid\^programs, 

\ 

Federal. aid  became  available  f&r   school  breakfast 
programs ,   police  training,  mental  health  services,  public 
housing,  disaster   relief^   airport  construction  and  hundreds 
of  .other   things..    The  graph  on  page  194  shows  how  federal 
aid  grew  since  the  Great  Depression. 

Along  with  federal  aid  came  hew  regulations.     The  "Feds" 
(as. they  became  known)    started  using  federal  aid  programs  to 
influence   state  and  local  government  policies.     To  obtain 
federal  aid  cities  and   states  had   to  conform  to  a  host  of 
new  federal  guidelines ...  Federal  guidelines  were  aimed 
at  preventing   states,  cities  and  local  businesses  from  engag- 
ing- in  discrimination  and  at  influencing  them  to  go  along 
with  various  national  programs.     By  the  early  1970's  a 
backlash  was  starting. 

A  Reaction  Begins.     Many  state  and  local  leaders  were 
upset  with  increasing  federal  regulations  and  red-tape . 
Of  course,   these  same  leaders  recognized  that  state  and 
local  gover  nments  needed  federal  money.     But  many  also 
agreed  with  a  Colorado  governor  who  said  that  cities, 
counties  and   states  were   "tired  of  playing    'Mother  May  I  1 
with  federal   bureaucrats. " 

In  1969,   President  Richard  Nixon  first  called   for  a  "New 
Feder alism"-in  which  power,   funds  and  responsibility  will, 
flow  from  Washington  to  the  states."     By  1972  Nixon  actually 
succeeded   in  changing   the  way  some  federal  money  went  to 
the  states. 
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In  1982  President  Reagan  and  his  advi sors  sensed  the 
timie  was  right  to  push  for  more  fundamental  changes  _  in 
federalism.     Thus,  Reagan  presented  his  plan.     Reaction  came 
swiftly . 

Response  to  t he  Reagan  Plan 


President  Reagan's  speech  set  off  a  nationwide  debate 
about  modern  federalism.     MLny . governor  s  1  iked   the  plan  — 
at  least   in  theory. .   Governor   Snelling  of  Vermont  called  the 
proposal   "bold  and   imaginative,   showing  remarkable  courage  and 
leader  ship. " 

Others  were  more    skeptical.     They  wanted   to  study  details 
of   the  plan.      "I'd   have   to  look  at  that  horse 1 s  mouth  and 
evaluate  its  teeth,"   said  Governor  Bill  Clements  of  Texas. 
"I'm  not  going   to  buy  a  pig   in  a  poke. "     The  table  on  page  195 
shows  how  several  other  governors  reacted  to  the  President's 
plan  . 

Reactions  from  Congress  were  lukewarm  at  Best.  Many 
lawmakers  said  the  Reagan  plan  would  allow  states  to  kill 
social  programs  that  Congress  had   set  up  and  protected  for 
decades. 

Other  lawmakers  pointed  out  that  the  existing  federal- 
state  financial  arrangements  tended   to  equalize  differences 
between  rich  and  poor    states  in  support  of  education ,  health 
and  welfare  progr ams .     They  argued   the  Reagan  plan  did  not 
allow  for   such  equalization  and  would  benefit  the  "have11 
states  and  penalize  the   "have  not"   states.     They  feared  re- 
organization of  federal-state  relations  could  set  off  vast 
migrations  from  states  that  could  not  afford  welfare  programs 
to  states  that  could. 

In  add  it ion ,  many  lawmakers  worried   that  Reagan  1 s  plan 
would  me^n  a  loss  of  Congressional  power .     A  "New  Federal  ism" 
could  require  Congr e ss  to  give  up  control  of  many  federal 
programs .     Lawmakers  knew  they  could  use  those  programs  to 
aid   their  own  states  and .districts..  _ One  member   said:  "It's 
just  great  poi it ical  fodder   to  be  able  to  go  back  home  and 
say   I  built   that  bridge." 

The  reaction   in  Congress  was   impor  tan t .     For   the  change s 
proposed  by  Reagan  would  have  to  be  put   into  effect  by  Congress. 
By  late.  1982,,    it  became  clear'  that  the  major  swap  the  Presi- 
dent called  for  was  not  li  kely  to  occur   qu ickly .     Thus ,  while 
Reagan ' s  plan  had.  stimulated  a  lot  of  thinking  about  our 
federal  syGtem,_the  general  direction  of  federal  ism  (begun 
fifty  years  earlier)   was  not  going  to  be  changed  by  one  speech.. 
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Review  Facts  and  Main  Id^ag- 

1.  What  «s*T ip  did  President  Reagan  propose  in  his  1982  speech? 

2.  Describe  the  national  government 1 s  role  in  the  federal 
system  at  the  start  of  our  history. 

3.  When  and  why  did  the  national  government's  role  in  the 
federal  system  begin  to  grow? 

4.  How  did  Congress  react  to  President  Reagan's  new  plan? 
Interpreting  Evidence 

1.  Study  the  graph  on  the  next  page  and  answer  these 
questions : 

a.  What  happened  to  federal  aid  to .state  and  local 
governments  between  1900  and  1930? 

b.  Approximately  when  did  federal  aid  first  begin  to 
increase?     What  events  could  exp>lain  this  increase? 
(Use  information  in  the  case  study  to  answer.) 

c.  In  which  ten-year  period  has   federal  aid  increased 
most  rapidly? 

2.  Read  the_  governors'    remarks  in  the  table  on  page  195  and' 
answer  these  questions: 

a.  Which  two  governors  supported  President  Reagan's 
plan? 

b.  Whatwere  the  main  arguments  of  those  favoring  the 
plan? 

c.  Which  governor  clearly  opposed  the  plan  and  which 
governor  seemed  to  have  mixed  feelings  toward  the 
plan? 

d.  What  are  your  judgments  of  the  governors'  responses 

to  Reagan's  plan?     With  whom  do  you  agree  or  disagree? 


n 
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Federal  Aid  to  State  and  Local  Governments 


100 


Billions  of 
Dollars 


2vi 

ERIC 


195 


Governors'  Responses  to  Reagan's  New  Federalism  Plan 


Hugh  Gallen    (New  Hampshire) 

"A  state-federal  swap  "that   .    .    .  can  be  made   .    .    .   only  by 
tearing  not  justthefat,   but  the  flesh  and  blood  from 
essent ial  programs —  so  that  the  states  are  left  to  assume 
responsibilities  for   the  burial  of  the  carcass — is  not  good 
federal i  sm  and   is  not  good  government  - " 


Bruce  Babbitt  (Arizona) 


"The  President's  proposal  is  a  long-overdue  attempt  to  reduce 
the  size  and   scope  of  the  federal  government.     The  states  are 
fully  capable  and  competent  to  administer  many  programs  that 
are  now  handled  at  the  federal  level . " 

George  Busbee  (Georgia) 

"I  believe   .    -    .   the  President  _.    .    -    see(s)    federalism  as  a 
means  by  which  to  balance  the  federal   budget  by  'dumping' 
federal  domestic  programs  on  the  backs  of  state  and  local 
gover  nmen t . " 

Richard-Lamm  (Colorado) 

HI  favor   the  proposal   to  shift   some  federal  programs  to  the 
states  if  we  get  the   .    .    .   revenues  to  help  finance  them.  _ 
I  want  Washington  thinking  about   -    -    -    the  Middle  East  and 
inflation  —  not  about  pot-holes  and  how  many  calories  are 
in  a  school  lunch  program-  11 


Source:     U.S.   News  &  World  Report,   March  8,   1982^   p.  50. 
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LESSON  PLAN  AND  NOTES   FOR  TEACHERS 


III-2.     One  Proposal  to  Change  Modern  Federalism 


Preview  of  Main  Points 

This  lesson  describes  President  Ronald  Reagan's  attempt 
to  make  changes  in  national-state  government  relations.  The 
core  of  Reagan's  proposal,   the  historical  context  of  the  plan, 
and  the  reaction  by  Congress  and  state  governors  are  dis- 
cussed.    A  chart  and  relevant  quotes  from  governors  are  part 
of  the  case  study. 


Connection -to- Textbooks 

This  lesson  can  give  students  an  opportunity  to  apply 
basic  ideas  about  federalism  they  have  learned  to  a  contem- 
porary political  event.     The  lesson  demonstrates  that  feder- 
alism is  not  simply  an  abstract  idea  but  a  vital  principle  of 
government  shaping  modern  political  life. 


Objectives 

Students  are  expected  to : 

1.  identify  the  key  points  of  President  Reagan 1 s  plan  to 
change  the  balance  in  the  federal  systenl  by  shifting  na- 
tional government  programs  to  the  states'; 

2.  explain  the  historical  trends  th^r^s^t  the  context  for 
Reagan's  plan; 

3.  identify  reactions  to  the  Reagan  plan  by  governors  and 
Congress ; 

4.  use  evidence  in  a  graph  to  draw  conclusions  about  the 
growth  of  the  national  government's  role  in  the  federal 
system; 

5.  make  judgments  about  Reagan's  F^an  in  terms  of  its  impact 
on  federalism  and  on  Congress; 

6.  develop  an  understanding  that  in  our  f ederal  system 
national-state  government  relations  are  dynamic,  not 
fixed . 


Suggestions  for  Teaching  the  Lesson 

This  lesson  can  give  students  an  opportunity  to  use 
what  they  have  learned  about  federalism  from  their  textbooks 
to  consider  a  contemporary  issue  related  to  federalism. 


Opening  the  Lesson 

Preview  the  lesson  for  students  by  explaining  its 
purpose  and  how  it  is  linked  to  material  they  are 
studying . 

Developing  the  Lesson 

Have  students  read  the  case  study.     Conduct  a  discus- 
sion of  the  questions  in  "Reviewing  Facts  and  Main 
Ideas"   to  ensure  students  have  understood  the  main 
ideas  . 

Have   students  examine  the  graph  and  answer  the  ques- 
tions under  "Interpreting  Evidence.'1 

You  might  make  a  transparency  of  the  graph  and  use  it 
as  an  aid  to  class  discus s ion . 

Have  students  read  the  governors1  comments  in  the  table 
Conduct_a  class  discussion  of  the  appropriate  questions 
under   "Interpreting  Evidence." 


Concluding — the  Lesson 

0     Encourage  students  to  use  their  knowledge  of  federalism 
along  with  material  in  the . case  study,  and  the  table  to 
make  positive  or  negative  judgments  about  Reagan's  plan 

•     Students  should  be  required  to  explain  the  bases  of 

their  judgments  in  terms  of  criteria  having  to  do  with 
(a)   effect  of  the  plan  on  certain  individuals  or  groups 
and    (b)    fairness . 
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III -3.      WHAT  DOES  THE  CONSTITUTION  SAY  ABOUT  FEDERALISM? 


Read  each  of  the  following  statements -__8?cide  whether 
or  not  each  statement  describes  a  situation  that  agrees  with 

the  words  of  the  U.S.  Constitution.     I-£—sa,  answer  YES.  If  

hot,  answer  NO.     Circle  the  correct  answer  under  each  statement. 

identify  the  number  of  the  Article  and  Section  or  the 
Amendment  of  the  Constitution,  which  supports  your  answer. 
Write  this  information  on  the  lino  below  each  item. 

CLUE:     Answers  to  these  items  can  be  found  in  Articles 
I,   IV,  and  VI  or  in  Amendment  X.  ; 


i;     Michigan,   hard  hit  by  a  business  recession/   has  decided 
to  print  its  own  money  to  stimulate  economic  activity. 

YES  NO 


2.     congress  passes  a  law  imposing  new  regulations  upon  air- 
lines engaged  in  interstate  commerce   (doing  business 
among  several  states) . 

YES  NO 


3.     Colorado's  Scenic  Drive  Highway  has _become  overcrowded . 
The  State  Legislature  passes  a  law  forbidding  out-of- 
state  drivers  from  using  the  highway. 

YES  NO 


4.     The  Governor  of  North  Dakota  was  very  upset  with  the  U.S. 
Supreme  Court ' s  upholding  of  Congress 1  power  to  regulate 
the  strip  mining  of  coal.     The  Governor  has  announced 
that  he  will  not  allow  the  enforcement  of  the  law  in  his 
state. 


YES 
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5,     The  state  legislature  of  Nevada  has  been  unhappy  with  the 

U.S.  Postal  Service.  A  law  was  passed  creating  the  Nevada 
Postal  Service. 

YES  NO 


The  state  of  Washington  has  placed  a  tax  on  goods  imported 
or  exported  through  its  seaports. 


YES  NO 


7.     Lake  eounty,   Indiana,   has  been  annexed,   in  response  to 
its  request,  by  the  neighboring  state  of  Illinois . 


YES  NO 


8.     The  Governor  of  Montana  requested  that  Kentucky  return 

John  Doe  to  Montana.  Doe,  who  was  convicted  of  murder  in 
Montana,  had  fled  to  Kentucky,  where  he  was  captured. 


YES  NO 


John  Jones  was  legally  adopted  in  the  state  of  Arkansas. 
After  the  Jones  family  moved  to  Georgia,  John  was  taken 
from  his  adoptive  parents  by  the  Georgia  State  Welfare 
Agency.     The  Agency  claimed  it  did  not  recognize  Arkansas 
adoption  laws. 


YES  NO 


10.     The  Federal  Government  passed  a  law  to  establish  a  single 
national  system  of  public  high  schools. 

YES  NO 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

III-3;     What  Does  the  constitution  Say  About  Federalism? 

•' "  j 

Preview  of  Main  Points 

The  purpose  of  this  lesson  is  to' increase  students'  knowl- 
edge    of  a  main  constitutional  principle  --  federalism.  In 
addition,   students  should  become  more  familiar  with  certain 
parts  of  the  Constitution  that  pertain  to  federalism., 

Connection  to  Textbooks 

This  lesson  can  be  used  to  reinforce  American  government  . 
textbook  treatments  of  the  constitutional • principle  of  federalism. 
tK  lesson  can  be  used  to  supplement  American  history  textbook 
discussions  of  main  principles' of  the  Constitution,  which  usually 
follow  treatment  of -the  Constitutional  Convention. 

Objectives  ■  •. 


Students  are  expected  to: 

1.     demonstrate  knowledge  of  the  ti^5 « v§l ""S^-So » ^ 

federalism  by  responding  correctly  with  a    YES     or  NO 
answer  to  each  item  in  this  lesson; 

2       s  oport  their  response  to  each  item  by  listing  the  correct 
rete?ence  in  the  5.S.  Constitution  (Article  and  Section) ; 

3.  increase  knowledge  of  which  parts  of  the  Constitution  pertain 
to  the  principle  of  federalism; 

4.  practice  skills  in  locating  and  comprehending  information 
in  the  U.S.  Constitution; 

5.  increase  awareness  of  how  the  Constitution  applies  to 
the  concerns  of  citizens. 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  inform  students  of  the  main  points  of  the  lesson. 

•  Make  sure  that  students  understand  the  directions  for 
"this  lesson. 
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Developing  The  Lesson 

Have. students  work  individually  or  in  small  groups  to 
complete  the  items  in  the  exercise . 

You  may  wish  to  have  different  students  report  their 
answers  to  the  items  in  this  lesson.'   An  alternative  is 
to  distribute  copies  of  the  answers,  when  appropriate,  so 
that  students  can  check  their  responses  against  the  correct 
answers . 

Concluding  The  Lesson 

Ask  students  to  explain  what  each  item  in  the  exercise  has 
to  do  with  the  principle  of  federalism.    _By  doing  this, 
students  can  demonstrate  comprehension  of  the  idea  of 
federalism. 

You  may  wish  to  have  students  examine  and  discuss  in  more 
detail  issues  and  questions  associated  with  the  items  in 
this  exercise. 

V 

\  • 


Answers 

1.  NO,  Article     I,  Section  10,  Clause  1. 

2.  YES,  Article     1,  Section     8,  Clause  3. 

3.  NO,  Article  IV,  Section     2,  Clause  1. 

4.  NO,  Article  VI,  Section  2. 

5.  '     NO,  Article     I,  Section     8,  Clause  7 

6.  YES,  Article     I,  Section  10,  Clause  2. 

7.  NO,  Article  IV,  Section     3,  Clause  1. 

8.  YES,  Article  IV,  Section     2,  Clause  3. 

9.  NO,  Article  IV,  Section  1. 

10.       NO,     Amendment  X.      (NOTE:     The  authority  to  operate  pub- 
lic schools  is  a  power  not  given  to.  the  national  govern- 
ment nor  prohibited  the  states  by  the  Constitution . 
Thus ,   state  and  local  governments  have  power  under  the 
Constitution  to  operate  public  schools.) 
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III-4.      KEY  TERMS   FOR  UNDERSTANDING  FEDERALISM 


Read  each  of  the  sentences  in  the  following  two  lists, 
which  are  labeled  "Across"  and  Down."     What  word  or  words 
should  be  placed  in  each  of  the  blanks?     Write  the  correct 
word  or  words  in _ the  appropriate  spaces  on  the  crossword 
puzzle  on  page  204. 


Across 


5.     The   Amendment  confirms  that  the 

national  government's  powers  are  limited  and  that  other 
powers  are  reserved  to  the  states . 


is  an  association  of  sov- 


ereign states. 


11.  Article  I,   Section  8*   Clause  3,  gives  to  Congress  its 

  power,   an  important  means  by  which 

the  national  government's  authority  has  grown. 

12.  "Full    _  ^_  shall  be  given  in 

each  state  to  the  public  Acts... of  every  other  state," 
according  to  Article  IV,   Section  1,   of  the  U.S.. 
Constitution. 


Down 

1.  The   _  of  power  has  been  a  source  of 

conflict  between  the  federal  and  state  governments  in 
the  American  system  of  federalism. 

2.  For  the  Federal  Union  to  succeed,    che  U.S.  Constitution 

and  national  laws  must  have    ■  

over  the  constitutions  and  laws  of  the  states. 

3.  The  national  government's  powers  are  either  delegated  or 


4.     Powers  possessed  only  by  the  national  government  are  re- 
ferred to  as   powers. 

7.     means  a  government  in  which 

powers  are  divided  or  distributed  between  the  national 
and  state  governments . 

8.  The    —  -    -    -  -  clause,   or  the  "necessary 

and  proper  clause , "  has  permitted  the  national  government 
to  greatly  expand  its  powers  within  the  federal  system. 
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9.     Through  the  national  gov- 
ernment has  entered  areas  of  government  that  were  once 
thought  to  be  exclusively  the  concern  of  the  state 
governments • 

10.     The  power  to  tax,  possessed"  by  both  the  state  and  nation- 
al governments ,   is  an  exairjple  of  a 
power . 
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Federalism 
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LESSON  PLAN  AND  NOTES  FQR  TEACHERS 


III-4.     Key  Terms  for  Understanding  Federalism 


Pre vi  e w-o£^Mai  n_  P-Q  ints- 

The  purpose  of  this  lesson  is  to  help  students  build  a 
basic  vocabulary  that  may  help  them  understand  the  Constitu- 
tion.    The  key  words  in  this  lesion  pertain  to  the  constitu- 
tional principle  of  federalism.     The  lesson  is  designed  to 
help  students  acquire  and/of  reinforce  knowledge  of  words 
associated  with  the  principle  of  federalism. 


Connection  to  Textbooks 

The  words  in  this  lesson  are  related  to  discussions  of 
•federalism  found  in  American  government  and  history  textbooks. 
Practice  in  using  these  words  may  help  students  to  read  cer- 
tain parts  of  their  textbooks  more  effectively. 


Objectives 


1.     demonstrate  comprehension  of  key  words  about  federalism 
by .supplying  the  missing  words  in  the  lists  of  statements 
and  using  the  key  words  to  complete  the  crossword  puzzle 
on  the  last  page  of  the  lesson; 


#  Tell  students  that  the  point  of  this  lesson  is  to  pro- 
vide practice  in  using  key  words  about  an  important 
constitutional  principle ,  federalism. 

•  Remind  students  of  the  heed  to  learn  key  words  about 
aspects  of  the  Constitution.     This  enables  them  to  com 
municate  better  with  one  another  about  a  topic  of  im- 
portance to  every  citizen/ 


Students  are  expected  to: 


discuss  the  key  words  so  as  to  demonstrate  knowledge  of 
the  principle  of  federalism.* 


Opening  the  Lesson 
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Deve lopi nq -  the -De  s  son 

•  Distribute  the  worksheets  with  the  lists  of  words  and 
the  crossword  puzzle. 

•  Have_  students  work  individually  or  in  small  groups  to 
complete  the  worksheets. 

•  Tell  students  to  write  the  correct  word  or  phrase  on 
each  blank  in  the  two  lists  of  words  on  pages  202-203 
and  to  complete  the  crossword  puzzle  on  page  204. 

•  Suggest  to  students  that  they  might  want  to  use  the 
glossary  in  their  textbook,   or  other  pertinent  refer- 
ence material ,   to  help  them  complete  this  lesson. 

Cone 1 uding - the  Le s son 

•  Check  answers  by  asking  students  to  report  their  re- 
sponses to  the  crossword  puzzle. 


•    Ask  students  to  elaborate  upon  their  responses  by  ex- 
plaining,  in  their  own  words,   the  meaning  of  particular 
key  words  of  this  l6?55^.-   .Students  also  might  be  asked 
to  supply  their  own  examples  of  certain  words  or  to 
tell  how  a  particular  term  may  pertain  to  the  concerns 
of  citizens . 


Answers  to  Crossword  Puzzle. 


Across 

5 .  tenth 

6.  confederation 

11.  commerce 

12.  faith  and  credit 


Down 

1.  centralization 

2.  supremacy 

3.  implied 

4 .  exclusive 

7 .  federalism 

8.  elastic 

9.  grants  in  aid 
1 0 .  concurrent 
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III-5.      SEPARATION  OF  POWERS  AND  CHECKS  AND  BALANCES 


Like  football  fans  shouting  "DEFENSE,"  the  Founding 
Fathers  were  concerned  with  the  need  to  contain  an  opponent. 
To  them  the  opponent  was  weaknesses  of  human  nature ,  which 
could  lead  to  the  abuse  of  power  by  a  strong  national  govern- 
ment. 

:       The  Founders  were  not  very  optimistic  about  their  fel- 
low humans.     They  believed  that  people,   if  left  unchecked, 
would  seek  power  and  try  to  dominate  each  other.     Ben  Frank- 
lin spoke  for  most  of  the  Founders  when  he  said,   "There  are 
two  passions  which  have  a  powerful  influence  on  the  affairs 
of  men:     the  love  of  power  and  the  love  of  money."  Alexander 
Hamilton  added,   "Men  love  power." 

Given  this  view  of  human  nature,   the  Founders  faced  a 
dilemma.     How  could  they  design  a  government  run  by  the  peo- 
ple and  yet  prevent  abuses  of  power  by  the  same  government  as 
people  sought  to  gain  power,  wealth  or  glory  at  each  others1 
expense? 

As  usual,  James  Madison  summed  up  the  problem  nicely. 
He  pointed  out,   "In  framing  a  government,  which  is  to  be 
administered  by  men  over  men,   the  great  difficulty  lies  in 
this:     You  must  first  enable  the  government  to  control  the 
governed;   and  in  the  next  place,  oblige  it  to  control  itself." 

The  Founders  built  two  principles  into  the  Constitution 
to  deal  with  this  dilemma: 

(1)  a  separation  of  powers  among  three  branches  of 
government,  and 

(2)  a  system  of  checks  and  balances. 

These  two  principles  are  related  but  distinct..  They 
are  not  the  same.     How  does  each  principle  wcrk?     What  are  the 
combined  effects  of  these  two  constitutional  principles? 


Separation  of  Powers 

Separation  of. powers  means  the  Constitution  distributes 
powers  of  national  government  among  three  independent  branch- 
es of  government:     the  legislative,   the  executive  and  the 
judicial.     The  Founders  believed  that  creating  separate, 
branches  of  government  would  help  limit  the  powers  of  the 
national  government  and  prevent  tyranny. 
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How  is  power  separated  among  the  three  branches?  The 
legislative  branch   (Congress)   has  power,  under  the  Constitu- 
tion,  to  make  laws.     The  executive  branch ,  headed  by . the 
President,   is  granted  power  to  enforce  or  carry  out  laws . 
The  Constitution  says  that  the  Supreme  Court  is  to  head  the 
j-udxcial  branch,  which  has  power  to  interpret  and  apply  the 
law  in  federal  court  cases. 

How^bs— the -^separ action  of  powers  achieved?     The  Consti- 
tution separates  the  branches  of  the  national  government  in 
three  ways? 

(1)    in  their  source  of  authority, 

"(2)   in  how  officials  in  each  branch  are  chosen,  and 
(3)   in  how  people  in  each  branch  hold  office. 

Sour ce_- of ^u£hor ity .     Each  branch  of  the  national  gov- 
ernment derives  its  authority  directly  from  the  Constitution, 
not  from  one  of  the  other  branches.     Thus,  in  our  system  the 
President's  power  does  not  come  from  Congress  or  die  courts; 
it  comes  directly  from  the  Constitution.     This  means  no 
branch  can  take  away  the  powers  of  any  other  branch. 

Apply  Your  Knowledge.     The  Constitution  is  the  source 
of  power  for  each  branch  of  government.     Which  Article  of  the 

Constitution  creates  the  executive  branch?  .    .  . 

the  legislative  branch?   the  judicial 

branch? 


Selection  of  Officials .     Top  officials  in  each  branch 
of  the  national  government  reach  office  by  different  proce- 
dures.    This  is  a  second  way  in  which. the  three  branches  are 
kept  separate. 

The  President  is  elected  indirectly  by  the  people  across 
the  nation  through  the  electoral  college  system. 

Members  of  Congress  are  elected  directly  by  the  people 
in  their  state  or  district. 

Justices  of  the  Supreme  Court  and  other  federal  judges 
are  an  exception.     They  are  appointed  by  the  President  with 
approval  of  the  Senate .     However ,  once  appointed  they  may 
serve  for  life .     They  can  be  removed  only  by  the  impeachment 
process .     In  our  nearly  200  year  history,  only  four  judges 
have  lost  office  this.  way.     Lifetime  tenure  helps  keep  judges 
independent  of  the  other  two  branches. 

Different  selection  procedures  means  government  offi- 
cials are  politically  independent.     Officials  in  each  branch 
try  to  satisfy  and  deal  with  their  own  constituency .     Thus , 
a  Senator  is  concerned  most  about ■ the  views  of  voters  in  his 
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or  her  state i  The  President  is  concerned  with  the  nation  as 
a  whole. 


Apply  Your  Knowledge.     Writing  in  The  Federalist  (#51) 
James  Madison  argued: 

In  order  to  lay  a  due  foundation  for  that 
separate  and  distinct  exercise  of  the  different 
powers  of.  government * .  ;  it  is  evident  that  each 
department   (branch)   should  have  a  will  of  its 
*  own ;   and  consequently  should  be  so  constituted , 
that  the  members  of  each  should  have  as  little 
agency  as  possible  in  the  appointment  of  the 
members  of  the  others. 

(1)    In  England,   the  legislative  branch. (called  Parliament) 
appoints  the  top  executive  official   (called  the  Prime 
Minister) .     Would  Madison  have  approved  this  idea  for  the 
United  States?  Explain. 


(2)   Why  did  Madison _ think  it  important  to  choose  officials  of 
each  branch  by  different  procedures? 


Holding  Off ice .     Finally,   the  three  branches  are  kept 
separate  by  having  officials  of  each  branch  hold  .office  inde- 
pendently of  the  other  branches  for  a  specified  period  of 
time . 

Thus^  Senators  are  elected  for  a  six-year  term  and  Rep- 
resentatives for  two-year  terms.     The  President  cannot  dis- 
solve Congress  or  remove  Senators  or  Representatives  from 
office. 

The  President  is  elected  for  a  four -year  term  and  can 
be  removed  by  Congress  only  through  the  long,  difficult  proc- 
ess of  impeachment .     As  you  read ,  federal  judges  serve  for 
life  unless  impeached . 

We  take  this  feature  of  our  national  government  for 
granted .     Yet  it  is  very  different  from  other  types  of  gov- 
ernment.    The  parliamentary  system  of  government  is  usad  in 
many  nations  today.     In  a  parliamentary  system,   there  are 
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three  branches  of  government;   but  the_ legislative  branch  is 
supreme .    _The  executive . branch >  usually  called  the  Cabinet 
and .  headed,  by  a  Prime  Minister  -,_  stays  in  power  only  so  long 
as  it  retains  the  confidence  of  the  legislature. 

Japan  has  a  parliamentary  system.     The  Japanese  Consti- 
tution states  that  "the  Prime  Minister  shall  be  designated 
from  among  the  members  of  the  Diet   (Parliament)   by  a  resolu- 
tion of  the  Diet. "     The  Constitution  also  says  that,   "If  the 
House  of  Representatives  passes , a  non-confidence  resolution, 
or  rejeets  a  confidence  resolution,   the  Cabinet  shall  resign. 1 

AIpply  Your  Knowledge .     Use  what  you  have  learned  about 
separation  of  powers  to  answer  the  following  questions. 

(1)   Our  Constitution  states:     "The  House  of  Representatives 
shall  be  composed  of  members  chosen  every  second  year  by 
the  people  of  the  several  states . 11 

Why  is  this  an  example  of  separation  of  powers? 


(2)  Our  Constitution  states:     "...a  President  of  the  United 
States ...  shall  hold  his  office  during  the  term  of  four 
years . " 

Why  is  this  an  example  of  separation  of  powers? 


Checks  and  Balances 

The  Founders  built  into  the  Constitution  three  branches 
of  government  kept  separate  by   (1)   the  source  of  their  author- 
ity,   (2)   how  they  are  selected  and   (3)   how  they  hold  office. 

The  Founders  also  created  a  system  of  checks  arid  bal- 
ances .     This  means  each  branch  of  the  national  government  has 
powers  to  "check"  or  "balance"  the  actions  of  the  others . 
Under  checks  and  balances ,   each  branch  is  given  some  role  or 
share  in  the  actions  of  the  others .     One  scholar  said  this 
system  "is  as  elaborate  and  delicate  as  a  spider's  web." 
Here  are  some  examples: 
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•  The  Senate  must  approve  all  the  people  the  President 
appoints  to  top  jobs  in  government . 

•  The  Constitution  gives  the  President  power  to  recommend 
legislation  and  new  programs  to  Congress. 

•  The  President  can  veto  bills  passed  by  Congress  but  Con- 
gress can  override  the  President's  veto  by  a  two-thirds 
vote  of  each  chamber. 

•  The  Supreme  Court  can  review  laws  passed  by  Congress  or 
actions  of  the  President  and  declare  them  unconstitu- 
tional . 

Apply  Your  Knowledge.     Study  Table  1   (page  214)  and 
answer  these  questions. 

(1)   What  is  the  main  idea  of  Table  1?   


(2)  According  to  Table  1,   are  the  statements  below  true  or 
false?     Be  prepared  to  explain  your  answers. 

(a)  Checks  and  balance^  is  an  abstract  idea,  which  usually 
is  not  used. . 

TRUE  FALSE 

(b)  Impeachment  is  one  tool  in  the  system  of  checks  and 
balances. 

TRUE  FALSE 

(c)  Congress  overrides  most  vetoes  by  the  President. 

TRUE  FALSE 

(d)  The  Supreme  Court  can  declare  acts  of  Congress  to  be 
unconstitutional „ 

TRUE  FALSE 


Conclusion-       Shared  _  Powers 

In  combination,   the  principles  of  separation_of  powers 
and  checks  and  balances  provide  a  government  ofL^separated 
i 1 1^ ti. t ut i -ojis   ( executive^ -legi. slatx ve^ -j-udic ial )   that  share 
powers  ~.     Thus ,  each  separate  branch  of  the  national  govern- 
ment has  some  role  or  say  in  the  actions  of  the  other.  It 
means  no  branch  can  do  its  job  without  some  cooperation  from 
the  others. 
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Some  people  have  criticized  this  arrangement,  They 

argue  it  creates  confusion,  delays  and  a  lack  of  direction  in 
American  government.     Presidents  often  have  complained  that 
separation  of  powers  and  checks  and  balances  make  it  difficult 
to  get  things  done.     Lyndon  Johnson,  for  example,  once  warned 
that^  "Divided  government  creates  the  natural  climate  for 
standstill  government. " 

 Defenders  of  the  system  admit  that  it  can  sometimes  be 

inefficient.     They  argue,   however,   that  inefficiency  is  the 
price  that  must  be  paid  to  limit  and  check  the  powers  of  gov- 
ernment.    They  agree  with  James  Madison  that  "ambition  must 
be  made  to  counter  ambition"  by  giving  each  separate  branch 
ways  to  share  in  the  powers  of  the  other  branches. 

Reviewing  and  Applying  Knowledge  AbOAit  Sepa,ra4iion^of—  Eowsrs 
and  Checks  and  Balances 

(1)  List  three  ways  the  Constitution  separates  the  branches 
of  the  national  government. 

(a)    ;  

(b)  -   -     - 

(c)   :   ,  

(2)  James  Madison,  writing  in  The  Federalist   (#47),  declared: 

No  political  truth  is  certainly  of  greater  in- 
trinsic value ,  or  is  stamped  with  the  authority 
of  more  enlightened  patrons  of  liberty,  than 
that... the  accumulation  of  all  powers,  legisla- 
tive, executive ,  and  judiciary,   in  the  same 
hands... may  justly  be  pronounced  the  very  defi- 
nition of  tyranny . 

(ai  Is  Madison  talking  about  the  principle  of  separation 
of  powers  or  the  principle  of  checks  and  balances? 


Explain. 


(b)  Why  does  Madison  believe  the  separation  of  powers  is 
necessary? 
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(3)  In  the  Federal  Republic  of  Germany  the  executive  head  of 
the. government  (called  the  Chancellor)  is  elected  by  the 
legislature    (called  the  Bundestag) . 

Is  this  an  example  of  separation  of  powers?  

Explain.  


(4)  Put  an  "X"  by  each  item  below  that  is  an  example  of  checks 
and  balances.     Be  prepared  to  explain  your  choices. 

(a)    The  Senate  must  approve  all  treaties  made  by  the 

President. 

(b)    The  First  Amendment  protects  freedom  of  speech. 

(c)    All  Presidential  programs  depend  upon  Congress 

appropriating  the  money  to  carry  them  out. 

(d)    Congress  may  propose  amendments  to  the.  Constitu- 
tion by  a  two-thirds  vote  of  each  chamber. 

(5)  Diagram  1   (page  215)    summarizes  how  the  three  institutions 
of  our  national  government  created  by  the  separation  of 
powers  can  check  and  balance  one  another. 

Study  Diagram  1  and  answer  these  questions. 

(a)   Which  branch  must  confirm  the  President's  appointments? 


(b)   How  can  the  judicial  branch  check  the  actions  of  the 
legislative  branch? 


(c)   How  can. the  legislative  branch  check  the  actions  of 
the  judicial  branch?  . 


(d)   How  can  the  executive  branch  influence  the  judicial 
branch? 
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TABLE  1 

The  Use  of  Checks  arid  Balances,  1789- 1981 


ThBre  were  2391  Presidential  vetoes  of  congressional  acts 

Congress  subsequently  overruled  75  of  those  vetoes. 

The .Supreme  Court  ruled  85  congressional  acts  or  parts 
of  acts  unconstitutional . 

The  Senate  refused  to  confirm  27  nominees  to  the  Supreme 
Court   (out  of  a  total  of  138  nominees). 

Congress  impeached  9  federal  judges;   of  these,   4  were 
convicted.     The  Senate  rejected  8  Cabinet  nominations. 


Source:    .Senate  Library,   Presidential  Vetoes  J[New  York: 
Greenwood  Press,   1968) ;  Congressional  Quarterly;  and 
Current  American  Government- {Washington/  D.C.:  Congres- 
sional Quarterly ,   Spring  1973) ,  p.  106. 
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DIAGRAM  i 
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LESSON  PLAN  AND  NQT-ES-FOR-TEftCHSRS. 

III-5.     Separation  of  Powers  and  Checks  and  Balances 

Preview  of  Main  ^oin£s- 

This  lesson  Introduces  students  to  several  basic  ideas 
about  separation  of  powers  and  checks  and  balances .     The  les- 
son explains  how  the  Constitution  separatesPthe  three  branches 
of  government,   the  meaning  of  checks  and  balances  and  how 
these  two  principles  combine  to  form  a  government  of  separate 
institutions,  which  also  share  powers. 


Connection— to  Textbooks 

This  lesson  can  be  used  to  deepen  student  understanding 
of  separation  of  powers  and  checks  and  balances.     The  lesson 
contains  some  ideas  about  the  two  principles  not  found  in 
textbooks.     It  can  be  used  to  introduce .discussions  about  the 
two  principles  or  for  practice  and  reinforcement  after  stu- 
dents have  studied  the  principles  in  their  textbook. 


Objectives 

Students  are  expected  to: 

1.  know  the  basic  definition  and  distinguishing  characteris- 
tics of  separation  of  powers  and  checks  and  balances; 

2.  use  information  in  tables  to  identify  main  characteristics 
of  separation  of  powers  and  checks  and  balances; 

3.  interpret  relevant  quotations  regarding  separation  of 
powers; 

4.  distinguish  examples  and  non-examples  of  checks  and 
balances ; 

5.  identify,  portions  of  the  U.S;  Constitution  that  establish 
separation  of  powers  and  checks  and  balances. 

Suggestlons-f or  Teaching  the  Lesson 

Thi^is^a  conp^t  learning  lesswi.     It  is  designed  to, 
systematically ^pf^sent  the  concepts  off  separation  of  powers 
and  checks  and  balances  to  s  tud  e  n  tsJbftro ug  h  the  use  of  defini- 
tions and  examples.     Students  are/£sked\  to  apply  definitions 
to  the  organization  and  interpretation yoj^i^format ion. 
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Students  complete  a_set  of  activities  or  "application  exer- 
cises" at  the  end  of  sections  of  the  lesson  and  again  at  the 
end  of  the  lesson . 


o     Tell  the  students,  the  main  point  and  purposes  of  the 

lesson,   so  that  they  know  it  focuses  on  two  major  prin- 
ciples of  the  Constitution  —  separation  of  powers  and 
checks  and  balances . 

•     Discuss  the  statement  by  James  Madison  on  the  first 

page  of  the  lesson.     Ask  students  what  Madison  meant  by 
obliging  the  government  to  control  itself .     Ask  them 
what  Madison's  statement  nas  to  do  with  separation  of 
powers  and  checks  and  balances. 


•  Have  students  work  through  each  of  the  main  sections  of 
the  lesson.     Each  section  is  about  major  features  of 
separation  of  powers  and  checks  and  balances . 

•  Require  students  to  complete  the  application  exercise 
that  follows  each  section  of  the  lesson. 

•  You  could  discuss  student  responses  to  each  of  the  ap- 
plication exercises  before  having  them  move  on  to  the 
next  section  of  the  lesson.     Or  you  may  wish  to  have 
them  complete  all  the  exercises  before  discussing  them 
together . 


•  Have  students  complete  the  application  exercise  at  the 
end  of  the  lesson  —  "Reviewing  and  Applying  Knowledge 
About  Separation  of  Powers  and  Checks  and  Balances." 

•  Conduct  a  class  discussion  of  this  application  exercise. 


Opening  the  Lesson 


Developing-  the  Lesson 


n  r.  . 
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III-6.     THE  VETO  POWER:      A  WEAPON   IN  THE  SYSTEM  OF  CHECKS  AND 
BALANCES  ' 


The  Constitution  says  that  every  bill  approved  by  a 
majority  of  the  House  of  Representatives  and  the  Senate  must 
be  sent  /€cT"feije  President  for  action  before  it  can  become  law* 
If  the  President  signs  the  bill  it  becomes  a  law  at  once..  If 
the  President  holds  the  bill  for  ten  days,   it  becomes  law 
without  his  signature. 

However ,  Congress  and  the  President  often  disagree  over 
policy .     When  Congress  passes  a  bill  the  President  does  not 
like,   the  President  may  veta,   or  not  approve,   the  bill.  The 
veto  power  Ia>  described  in  Article  1,   Section  7,   of  the  Con- 
stitution. 

The  President  may  veto  a  bill  in  two  ways..     Firsts  the 
President  may  send  the  bill  back  to  the  house  of  its  origin 
unsigned.     The  President  writes  "veto"    (I  forbid)   across  the 
front  of  the  bill.     A  "veto  message"  may  be  written  to  ex- 
plain this  action.     A  second  way  of  not  approving  a  bill  is 
called  a  "pocket  veto."     Presidents  may  use  a  "pocket  veto" 
by  not  acting  on  bills  officially  submitted  to  them  within 
ten  days    (not  counting  Sundays)   before  Congress  adjourns. 
Presidents  use  "pocket  vetoes"  —  when  the  situation. permits  - 
to  avoid  going  on  record  as  opposing  a  particular  bill. 

Congress  may  overrule,  or  throw  over,  the  President's 
veto  by  a  2/3  vote  of  both  the  House  of  Representatives  and 
the  Senate.     One  way  to  avoid  this  outcome  is  to  use  a  "pock- 
et veto"  whenever  the  situation  permits  it. 

The  table  on  the  next  page  shows  how. many  times  each* 
President  has  used  the  veto  power  since  178  9.     The  table  also 
shows  how  many  vetoes  Congress  has  overridden.     Use  the  infor- 
mation in  this  table  to  answer  the  questions  on  the  Student 
Worksheet  at  the  end  of  the  lesson. 
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*  Two  "pocket  vetoes,"  overruled  in  the  courts^  are  counted  here  as  regular  -vetoes. 
SOURCE Presidential  Vetoes,  1789-1976,  compiled_by  the  Senate  Library  (Washington, 
D.C.:     Government  Printing  Office,  1978),  p.  ix;  Carter  figures  are  taken  from 
Weekly  Compilation  of  Presidential  Documents. 
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STUDENT  WORKSHEET 

The  Veto  Power:     A  Weapon  in  the  System  of  Checks  and  Balances 

Directions:     Use  the  information  in  Table  2,  page  219,  to 
answer  the  following  questions. 

1.     How  many  times  since  1789  have  Presidents  used  regular 
vetoes? 


2.     How  many _ "pocket  vetoes"  have  been  used  by  Presidents 
since  1789? 


3 .     Who  caused  the  greatest  total  number  of  vetoes? 


4»     Who  was  the  first  President  to  use . the  veto  more  than  10 
times? 


5.     Who.were  the  Presidents  who  did  not  use  the  veto  power  at 
all? 


6.     List  the  five  Presidents  who  used  the  veto,  (regular  and 
pocket)  most  often. 

a.    d.   

b.    -      e .        -  -   


c .   

7.     a.     Which  President  had  the  greatest  number  of  vetoes 
overridden  by  Congress?   


b.  What  does  having  a  great  number  of  vetoes  overridden 
by  Congress  suggest  about  the  political  situation  at 
that  time? 


8.     Has  the  use  of  the  veto  by  Presidents  been  increasing  or 
decreasing  since  President  Roosevelt's  administration? 
 Explain.   •  


9.     What  conclusions  can  be  drawn  from  the  table  about  how 
effective  the  veto  is  as  a  tool  for  the  President  to  in- 
fluence Congress?    :   


2': 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


iii-Gi     The  Veto  Power:     A  Weapon  In  the  System  of  Checks  and 
Balances 


Preview  of  the  Main  Points  - 

This  lesson  contains  a  short  lecture  on  the  role  of  the 
veto  in  the  system  of  checks  and  balances,  and  a  table  on 
presidential  uses  of  the  veto  throughout  history.  •  By  reading 
and  interpreting  the  table  students  will  learn  that  the  use 
of  the  veto  has  been  increasing  since  the  Civil  War  and  that 
Congress  rarely  overturns  a  veto. 

Connection  ^to-  Textbooks 

This  lesson  complements  discussions  of  checks  and  bal- 
ances.    It  would  also  supplement  discussions  of  the  presiden- 
tial powers  or  the  steps  followed  when  Congress  passes  a  law. 


Ob jec tives 

Students  are  expected  to:  - 

1.  describe  the  key  types  of  information  presented  in  the 
table  oh  presidential  vetoes; 

2.  use  information  in  the  table  on  presidential  vetoes  to 
draw  conclusions  about  the  effectiveness  of  the  veto  as  a 
tool  of  the  Presidency; 

3.  explain  why  the  veto  is  an  illustration  of  checks  and 
balances. 


Suggestions  for  Teaching  the  Lesson 

Op  e  n  i^ng^t  he  -Le  s  son 

•    You  may  . wish  to  introduce  the  table  on  presidential 

vetoes  with  a  lecture  explaining  the  origin. of  the  veto 
and  its  role  in  the  system  of  checks  and  balances. 
"Lecture  Notes"  are  provided  for  this  purpose. 

Note:  As  an  alternative  you  might  distribute  copies  of 
the  "Lecture  Notes"  to  students  as  a  reading  assignment 
prior  to  study  of  the  table. 
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Developing  the  Lesson 

•  Have  students  .read  the  brief  discussion  about  the  veto 
power  on  the  first  page  of  the  lesson.  This  serves  as 
an  introduction  to  the  table. 

•  Tell  students  to  examine  the  table,  Presidential  Vetoes: 
1789-1981. 

•  Understanding  the  Table .     Here  are  several  points  you 
may  wish  to  call  to  students 1  attention. as  they  review 
the  table. 

(1)  Andrew-Johnson's  Vetoes.     president  Andrew  Johnson ' s 
29  vetoes  were  more  than  double  the  number  usee  by 
any  of  his  predecessors.  Why? 

Johnson  was  President  at  the  conclusion  of  the  Civil 
War.     He  sought  to  carry  on  Lincoln's  policy  of 
moderation  toward  the  newly  defeated  and  devastated 
South,     He  used  the  veto  frequently,  to  try  to  head 
off  harsh  measures  against  the  South  being  proposed 
by  radical  Republicans  in  Congress  who  disagreed 
with  Lincoln's  policy  of  moderation. 

(2)  The  table  presents  data  for  both  public  bills  and 
private  bills  passed  by  Congress.     Presidents. can 
and  do  veto  both  types  of  bills.      (Private  bills  ■ 
are  laws  that  deal  with  an  individual  or" one  com- 
pany.    These  bills  aim  to  solve  a  problem  for  one 

person  or  company.     If  passed  they  apply  only  to  

that  person  or  company.  Public-bill^  deal  with  mat- 
ters of  general  concern  and  may  become  public  laws.) 

.  Grover  Cleveland 1 s -Vetoes *     Much  of  the  legislation 
vetoed  by  Cleveland   (304)  was  private  legislation, 
in  particular  individual  pension  and  relief  bills. 

Decline  in  Vetoes  Since  Eisenhower .     The  number  of 
vetoes  has  declined  drastically  since  President  ' 
Eisenhower's  administration.     Why?    A  major  reason 
is  that  in  recent  years  Congress  has  passed  far 
fewer  private  bills  because  such  matters  have  been 
increasingly,  handled  through  the  federal  bureaucracy 
rather  than  by  Congress.     Thus,   since  Eisenhower 
Presidents  have  been  vetoing  less  private  legisla- 
tion because  they  have  been  receiving  less  from 
Congress.     In  recent  years  almost  all  legislation 
being  vetoed  by  the  President  has  been  public  rath- 
er than  private  legislation. 
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(3)  Presldent^^rd' s  Vetoes Ford  was  a  Republican 

facin  '  a  Congress  controlled  by  Democrats.  Presi- 
dents facing  hostile  majorities  in  Congress  are 
more  likely  to  resort  to  using  the  veto  oil  major 
bills  than  Presidents  who  find  a. more  friendly 
group    of    lawmakers  on  Capitol  Hill. 


Concluding  the  Lesson 

•  Have  students  answer  the  questions  on  the  "Veto  Power 
Worksheet. w 

•  Conduct  a  class  discussion  about  responses  to  the 
questions  on  the  Student  Worksheet. 
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LECTURE  NOTES 

The  Veto  Power  and  Checks  and  Balances 

1.     Origins  of  the  Veto  Power 

The  Constitution  requires  every  bill  that  passes  the 
House  and  Senate  to  be  sent  to  the  President  for  action 
before  it  can  become  law. 

The  President  has  the  power  to  veto  a  bill.  The 
President  may  veto,  or  not  approve,   a  bi±*t<ln  two  ways: 

(1)  by  sending  the  bill  back  to  the  house  of  its 
or  igin  unsigned  ( the  President  wr  i tes_ "veto " 
(I  forbid)    across  the  front  of  the  bill)  or 

(2)  by  using  a   "pocket  veto"  —  not  acting  on  bills 
submitted  within  ten  days  before  Congress 
adjourns. 

Congress  may  override  the  President 1 s  veto'  by  a  two 
thirds  vote  in  both  the  Senate  and  House.     This   is  very  hard 
to  do  s ince  only  one-third  plus  one  of  the  members  in 
either  house  are  needed  to  block  an  attempt  to  override  a 
veto . 

The  Founding  Fathers  described  the  veto  in  Ar  ticle  1 , 
Section  7  of  the  Constitution.     During   the  campaign  for 
ratification  some  Anti-Federalists  argued  strongly 
against  the  Yet:o_power.     They  said  it  was  a  mistake  for 
the  executive  branch  to  have  any  control  over   the  work  of 
the  legislative  branch . 

Those  favor  ing  adoption  of  the  Constitution,  the  

Federalists ,   suppor ted  the  veto^     Both  Alexander  Hamilton 
and  James  Madison  offered  two  arguments  in  favor  of  the  veto. 

Fir  st ,  in  the  Federal i  st  Papers  (#73)  Hamilton  argued 
that  the  veto  was  needed  to  protect  the  Presidency  against 
attempts  by  Congress  to  interfere  with  executive  powers. 

Second,  Hamilton  argued  the  veto  would  allow  the  Presi- 
dent to  block  what  he  called   " improper  laws . "  Madison 
agreed.     Daring  the  Constitutional  Convention, . he  said, 
the  veto  would  prevent  Congress  "from  passing  laws  unwise 
in  their  principle,   or .incorrect  in  their  form"  and  from 
violating  the  rights  of  citizens. 

Notice  that  the  Federalist  arguments  all  involve  the 
idea  of  checks  and  balances .     This  is  the  principle  that 
each  branch  of  the  national  government  should  have  some 
weapons  to  check  or  balance  the  actions  of  the  other 
branches . 
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2.     Contr ibu tion-to-ehecks  and  Balances 

The  veto  is  an  important  part  of  the  system  of  checks 
and  balances; 

A.  How -Presidents  Use  the  Veto 

This  veto  gives. the  President  a  role  or   share  in  the 
legislative  process  in  two  ways. 

First/   the  President  may  block  or  force  Congress  to 
modify  legislation  after   the  fact.     When  the  President 
vetoes  a  bill,  and  Congress  does  not  have  the  votes  to 
override  the  veto,   it  must  modify  the  bill  if  it  is  to 
become  law. 

Second,  _ the  threat  of  a  veto  can  be  as  effective  as 
a  veto^itself .     Presidents  may  threaten  to  veto  a  bill 
unless  Congress  makes  changes  they  want  in* the  legislation. 
Here  are  two  examples: 

(1)  :  President  Nixon  once  informed  Congress  that  he  was 

displeased  with  the  Senate  version  of  a  bill^ 
called  the  Family  Assistance  Plan.     He  made  it 
clear  he  would  veto  the  bill  unless  Congress 
passed  the  House  version  of  the  plan.     As  it 
turned  out  no  Family  Assistance  Plan  passed  the 
Senate  because  of  the  President's  opposition. 

(2)  In  1975  both  Houses  of  Congress  passed  a  consumer 
protection  bill.     However,   the  bill  never  went 
the  final  step  to  a  conference  committee  because 
President  Ford  threatened  to  veto  it. 

B .  How  Congress  Deals  With  the  Veto 

In  our   system  of  checks  and  balances,  Congress _ is 
not  powerless  against  the  veto.     Congress  may  override 
a  "veto  by  a  two-thirds  vote  of  both  Houses.     In  addition, 
Congress  has  developed  two  strategies  to  counteract 
the  veto. 

First ,  Congress  often  presents  the  President  with 
bills  that. cover   several  different  topics .This 
prevents  the  President  from  considering   (and  perhaps 
vetoing)    the  bill  as  a  single  neat  package. 

Second,   the  Senate  may  attach  irrelevant  amendments 
(called  "riders")   to  appropriations  bills.     These: bills 
supply  money  for  basic  federal  government  activities. 

In  1959,   for  example,   a  rider  calling  for  extending 
the  Civil  Rights  Commission  was  attached  to  a  foreign 
aid  bill.     During  the  1970's,  many  riders  aimed  at 
outlawing  school  busing  or  the  use  of  federal  funds 
for  abortion  were  attached  to  appropriations  bills. 
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Since  Presidents,  must. veto  an  entire  bill,  not  just  the 
parts  they  do  hot  like,   the  strategy  may  cause  a  dilemma. 
Either  Presidents  must  veto  the  entire  bill,   including  the 
parts  they  support,  or  they  must  veto  none  of  it  and  let 
the  rider  along  with  the  rest  of  the  bill  become  law. 
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III-/.      WHAT  DOES  THE  CONSTITUTION  SAY  ABOUT  SEPARATION  OF 
POWERS  AND  CHECKS  AND  BALANCES? 


Read  each  of  the  following  statements.     Decide  whether 
or  not  each  statement  describes  a  situation  that  agrees  with 
the  words  of  the  U.S.  Constitution.     If  so,  answer  YES.  If 
not,  answer  NO.     Circle  the  correct  answer  under  each 
statement. 

Identify  the  number  of  the  Article  and  Section  or  the 
Amendment  to  the  Constitution,  which  supports  your  answer  1 
Write  this  information  on  the  line  below  each  item. 

CLUE:     Answers  to  these  items  can  be  found  in  Articles 
I,   II  and  III. 


i.     The  Chief  Justice  of  the  Supreme  Court  died.     Thus,  the 
Senate  chose  a  replacement. 

YES  NO 


2.     The  President  passed  a  new  federal  law,  which  was  needed, 
because  Congress  was  not  in  session. 

YES  NO 


3.     The  Omnibus  Crime  Bill  passed  both  Houses  of  Congress. 
The  Bill  has  been  on  the  President's  desk  for  15  days 
while  Congress  has  been  in  session.     Then  the  President 
vetoed  the  bill. 

YES  NO 


The  U.S.   Supreme  Court  announced  that  it  had  established, 
by  a  unanimous  vote  of  the  Justices,  a  new  federal  ap- 
peals court  to  help  with  the  large  load  of  cases. 

YES  NO 
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5.     Actions  of  the  President,  which  violate  the  law,  may  lead  to 
impeachment  by  the  House  of  Representatives. 

YES  NO 


6.     Congress  passed  a  law,  which  the  President  signed,  setting 
70  as  a  mandatory  retirement  age  for  Justices  of  the  Supreme 
Court. 

YES  NO 


7.     it  is  the  duty  of  the  President  to  declare  the  punishment  for 
citizens  convicted  of  treason. 

YES  NO 


8.     Congress  has  the  power  to  limit  the  President's  use  of 
federal  money. 

YES  NO 


9.     The  President  signed  a  treaty  with  the  head  of  an  African 
nation.     After  approval  by  2/3  of  the  Supreme  Court,  it 
went  into  effect. 

YES  NO 


10.     Congress  may  pass  a  law  over  the  President's  veto  by  a  2/3 
vote  of  both  Houses. 


YES  NO 
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LESSON  PLAN  AND  NOTES   FOR  TEACHERS 

III-7.     What  Does  the  Constitution  Say. About  Separation  of 
Powers  and  Checks  and  Balances? 

Preview  of  Main  Points  ■ 

The  purpose  of  this  lesson  is  to  increase  students'  know- 
ledge of  two  related  constitutional  principles:      (1)  separation 
o?  powers  and   (2)  checks  and  balances.     In _addxtxon,  st|d|nt| 
should  become  more  familiar  with  certain  parts  of  £he  constitu 
lion  that  pertain  to  separation  of  powers  and  checks  and  balances. 

Connection  to  Textbooks 

This  lesson  can  be  used  to  reinforce  American  government 
textbook  treatment  of  separation  of  powers  and  checks  and  balances 
The  iSsson  can  be  used  to  supplement  American  ^story  textbook 
discussions  of  main  principles  of  the  Constitution,  which  usually 
follow  treatments  of  the  Constitutional  Convention. 

Objectives 

Students  are  expected  to: 

1  demonstrate  knowledge  of  the  constitutional  principles  of 
tSaSItion  of  powers  and  checks  and  balances  by  responding 
JoSStly  with  a  "YES"  or  "NO"  answer  to  each  item  in  this 
lesson ; 

2  support  their  responses  to  each  item  by  listing  the  correct 
reference  in  the  U.S.  Constitution   (Article  and  Section); 

3  increase  knowledge  of  certain  parts  of  the  Constitution  that 
pert!!!  directly  to  the  principles  of  separation  of  powers 
and  checks  and  balances; 

4.  practice  skills  in  locating  and  comprehending  information 
in  the  U.S.  Constitution; 

5.  increase  awareness  of  how  the  Constitution  applies  to  the 
concerns  of  citizens. 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 
•     Inform  students  of  the  main  points  of  the  lesson. 
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•  Be  certain  that  students  understand  the  directions  for 
the  lesson. 

Developing 'The  Lesson 

•  Have  students  work  indivudally  or  in  small  groups  to 
complete  the  items  in  this  exercise. 

•  ro^Z  wish  to  have  different  students  report  their 
answers  to  the  items  in  this  lesson.     An  alternative  is  to 
distribute  copies  of  the  answers,  when  appropriate,   so  that 
students  can  check  their  responses  against  the  correct 
answers. 

Concluding  The . Wesson 

•  Ask  students  to  explain  what  each  item  in  the  exercise  has 
to  do  with  either  separation  of  powers  or  checks  and  bal- 
ances-    By  doing  this,   students  can  demonstrate  comprehension 
of  the  ideas  pf  separation  of  powers  and  checks  and  balances. 

•  You  may  wish  to  have  ^students  examine  and  discuss  in  more 
detail' issues  and  questions  associated  with  the  items  in 
this  Exercise. 

Answers 


1. 

NO, 

Article 

II, 

Section  2,  Clause 

2. 

2. 

NO, 

Article 

I  r 

Section  1. 

3. 

NO, 

Article 

if 

Sec  cibn  7 ,  clause 

2, 

4. 

NO, 

Article 

'III 

,  Section  1. 

5. 

YES  , 

Article 
Article 

II, 
I, 

Section  4      (Also : 
Section  2,  Clause 

5) 

6. 

NO, 

Article 

III 

,   Section  1. 

7. 

NO, 

Article 

III 

,   Section  3. 

8. 

YES, 

Article 

I, 

Section  7,  Clause 

1. 

9. 

NO, 

Article 

II, 

Section  2,  Clause 

2. 

10. 

YES, 

Article 

I, 

Section  7,  Clause 

2. 

9  r{  - 
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III-8.      KEY  TERMS  FOR  UNDERSTANDING  THE  SEPARATION  OF  POWERS 
AND  CHECKS  AND  BALANCES 


Look  at  the  sentences  in  the  following  list.     You  will  find 
the  words  needed  to  complete  each  sentence  in  the  "word-find" 
puzzle  on  page  232.  Read  each  of  the  sentences  below  and  decide  what 
word  /or  phrase  belongs  in  each  of  the  blanks.     Then  find  the  word 
or  phrase  in  the  puzzle  and  circle  it.     Write  each  correct  word 
or  phrase  in  the  appropriate  blank  space  within  the  list  of  words. 
Words  in  the  puzzle  are  displayed  horizontally  or  vertically. 
None  of  the  words  are  printed  at  an  angle.  . 


1/     Within  the  national  government,  the  powers  necessary  to  rule 
I      are   among  the  three  branches . 

2.  Each  branch  of  the  government  may        - 

the  powers  of  the  other  two  branches . 

3.  The  President's  -    -  power  allows  him  to 

control  who  will  serve  as  judges  and  who  will  occupy  the  main 
positions  in  the  executive  departments. 

4.  The  President's  appointments  must  have  the   

of  a  majority  of  the  Senate. 

5.  Control  over  the  of  money  to' opera t< 

the  government  gives  Congress  an  important  weapon  to  limit 
the  activities  of  the  President. 

6.  The  "Power  of  the     "  is  another  term 

to  describe  Congress  *  power  over  the  appropriating  and  spend- 
ing of  money  by  the  government. 

7.  Congress'   lawmaking  power  may  be  checked  by  the  President's 
use  of  the  _  _  _  .   power. 


8 ..,     Both  the  President's  and  Congress1  actions  may  be  brought  in 
check  by  the  Court's  power  of   t  . 

9 .     The    —  po-.er  allows  Congress  to  remove 

from  office  an  unfit  President  or  judge. 
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"Word-Find"  Puzzle  About  Separation  of  Powers    and   Checks  and 

Balances 
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There  are  9  words  here  -  can  you  find  them? 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

III-8.     Key  Terms  for  Understanding  Separation  of  Powers  and 
Checks  and  Balances 

PreviesLof  Main  Points 

The  purpose  of  this  lesson  is  to  help  students  build-  a 
basic  vocabulary  that  may  help  them  to  understand  the  Consti- 
tution.    The  key  words  in  this  lesson  pertain  to  the  consti- 
tutional principles  of  separation  of  powers  and  checks  and 
balances.     This  lesson  provides  practice  in  the  use  of  words 
associated  with  separation  of  powers  and  checks  and  balances. 

Connection  to  Textbooks 

The  words  in  this  lesson  are  related  to  discussions  of 
separation  of  powers  and  checks  and  balances,  which  are  found 
in  American  government  and  history  textbooks.     Practice  in 
using  these  words  may  help  students  to  read  certain  parts  of 
their  textbook  more  effectively. 


Objectives 

Students  are  expected  to: 

1      demonstrate  comprehension  of  key  words  about  separation 

of  powers  and  checks  and  balances  by  supplying  the  missing 
words  in  the  list  of  statements  and  completing  the  word- 
find  puzzle  on  the  second  page  of  the  lesson? 

2.     discuss  the  key  words  so  as  to  demonstrate  knowledge  of 
the  principles  of  separation  of  powers  and  checks  and 
balances . 

Suggestions  fori  Teaching  the  Lesson 

Opening  the  Lesson 

•  Tell  students  that  the  point  of  this  lesson  is  to  pro- 
vide practice  in  using  key  words  about  two  important 
constitutional  principles  —  separation  of  powers  and 
checks  and  balances. 

•  Remind  students  of  the  value  of  learning  key  words 
about  aspects  of  the  Constitution;     This  enables  them 
to  communicate  better  with  one  another  about  a  topic  of 
importance  to  every  citizen. /  . 
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Developing  The  Lesson 

•  Distribute  the  worksheets  with  the  list  of  words  ,and  the 
word-find  puzzle. 

•  _   Have  students  work,  individually  or  in  small  groups  to 

complete  the  worksheets. 

•  Tell  students  to  write  the  correct  word  or  phrase  on  each 
blank  in  the  list  of  words  on  page  231  and  to  complete  the 
word-find  puzzle  on  page  232. 

•  Suggest  to  students  that  they  might  want  to  use  the  glossary 
*in  their  textbooks f  or  other  pertinent  reference  materials/ 

to  help"  them  complete  the  lesson. 

Concluding  The  Lesson 

• ;  Check  Answers  by  asking  students  to  report  their  responses 
to  the  word-find,  puzzle. 

•  Ask  students  to  elaborate  upon  their  responses  by  explain- 
ing, in _ their  own  words r  the  meaning  of  particular  key 
words  of  this  lesson.     Students  also  might  be  asked  to 
supply  their  own  examples  of  certain  words  or  to  tell  how 
a  particular  term  may  pertain  to  the  concerns  of  citizens. 

answers-^o .Word-Find  Puzzle 
SEPARATION  OF  POWERS    AND    CHECKS  AND  BALANCES  * 
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II-I-9.    THE  PRINCIPLE  OF  JUDICIAL  REVIEW 

Imagine  these  headlines  on  the  front  page  of  your  daily 
newspaper: 

the  president  proclaims  only  christians  can  hold 
jobs  in  the  Federal-  government. 

texas  legislature  passes  law  exempting  citizens 

OF  THE  STATE  FROM  PAYING  FEDERAL   INCOME  TAXES 

The  actions  described  in^the  imaginary  headlines  violate  , 
the  U.S.  Constitution.     If  challenged  in  a  federal  or . state 
court,   such  actions  could  be  declared  unconstitutional  through 
the  process  of  judicial  review. 

Judicial  review  is  the  power  of  the  courts  to  declare 
acts  of  the  legislative  and  executive  branches  of  government 
null  and  void  if  they  violate  provisions  of  the  Constitution. 
All  cour  ts ,  federal  and  state,  may  exercise  judicial  review. 
The  U.S.   Supreme  Court,  however ,  has  the  final  say  about  the 
constitutionality  of  actions  and  laws.     It  is  the  highest 
court  in  the  land. 

Jud  icial  review  is  based  on  'these  ideas :     the  Constituion 
is  the  supreme-  law;  acts  contrary  to  the  Constitution  are 
null  and  void;   the  courts  are  responsible  for  determining  if 
acts  violate  the  Constitution.  •  Jud  icial  review  puts  judges 
in  the  position  of  being  the  guardians  or  official  inter- 
preters of  the  meaning  of  the  Constitution. 

Jud  icial  review  is  one  of  the  -most  important  principles 
of  American  government.     In  this  lesson  you  will  study: 

•  the  origins  of  judicial  review* 

•  three  ways  judicial  review  is  applied,  and 

•  how  the  courts  limit  their  use  of  judicial  review. 


The  Origins  of  Judicial  Review 

Judicial  review  is  not  specifically  mentioned  in  the 
Constitution.     Where  did  this  practice  come  from? 

Colonial  Roots*     Before,  the  revolution  in  1776  the 
English  Privy  Council   [advi  ser  s  to  the  king]    in  London 
regularly  reviewed  acts  of  the  colonies  to  make  sure  they 
complied  with  English  law.     After  the  Declaration  of 
Independence  in  1776  each  of  the  colonies  formed  state 
governments. with  their  own  state  constitutions.  Between 
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1778  and  the  Constitutional  Convention  in  1787  it  became 
the  practice  of  the  courts  in  several  states  to  over  turn 
laws  which  they  found  violated  their  constitution.  Thus* 
judicial  review  was  well  known  in  the  colonies  before  the 
Constitution  was  written. 


/  When  the  Founders  wrote  the  Constitution ,   there  was  little 
doubt  they  intended  the  federal  cour ts_td  have  authority  to 
declare  state  laws  unconstitutional.     It  was  less  clear , 
however,   that  they  intended  the  Supreme  Court  to  have  the 
same  power  over  acts  of  Congress  or  the  President. 

A  Constitutional  Debate  Starts..     During  the  debate  over 
ratification  of  the  Constitution,  Alexander  Hamilton  argued 
that  the  Supreme  Court's  power  of  judicial  review  was  clearly 
implied  by  the  Constitution,   if  not  stated  explicitly.  In 
The  Federalist   (#78) ,  Hamilton  wrote: 

The  interpretation  of  the  laws  is  the  proper 
and • pecul iar  province  of  the  cour ts .     A  con- 
stitution is,   in  fact,   and  must  be  regarded 
by  the  judges  as,  a  fundamental  law.     It  there- 
fore belongs  to  them  to  ascertain  its_ meaning 
as  well  as  the  meaning  of  any  particular  act 
proceeding  from  the  legislative  body.     If  there 
. should  happen  to  be  ir r econcilable  var iance 
between  the  two,   that  which  has  the  super  ior 
obligation  and  validity  ought,  of  course  to  be 
preferred;  or ,   in .other  word s ,   the  Constitut ion 
ought  to  be  _pref erred  to  the  statute,  the 
intention  of  the  people  to  the  intention  of 
their  agents. 

A  young  lawer  from  Virginia,  helping  to  convince  his 
state  to  ratify  the  Constitution,  summarized  the  need  for 
judicial  review.     That  lawyer ,  John  Marshall,  asked: 

To  what  quarter  will  you  look  for  protection 
from  an  infringement  on  the  Constitution  if 
you  will  not  give  the  power  to  the  judiciary 
(the  Supreme  Cour t)  :     There  is  no  other  body 
that  can  afford    (offer )   such  protection. 

Other  political  leader s  of  the  time  were  not  so  enthusi- 
astic .     As  the  new  government  go t  star ted ,  Thomas  Jef f er son 
emerged  as  a  leader  of  those  who  opposed  the  Court's  use  of 
judicial  review  over  the  executive  and  legislative  branches 
of  the  national  government. 

Jef f er  son  wanted . each  of  the  three  branches  of  government 
to  decide  for   itself  about  the  meaning  of  the  Constitution. 
Thus,  Congress  would  decide  for  itself  whether  or  not  its 
actions  were  constitutional.     The  President  would  do  the  same. 
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Here  is  what  Jefferson  had  to  say  about  judicial  review: 


My  construction  of  the  Constitution  is  .    .   .  that 
each  department  is  truly  independent  of  the  others, 
and  has  an  equal  right  to  decide  for  itself  what 
is  the  meaning  of  the  Constitution  in  the  cases 
submitted  to  its  action  most  especially  where  it 
is  to  act  ultimately  and  without  appeal.    .    c    .  Each 
of  the  three  departrnents  has  equally  the  right  to 
decide  for  itself  what  is  its  duty  under  the 
Constitution ,  without  any  regard  to  what  the 
other s  may  have  decided  for  themselve s  under  a 
similar  que st ion . 

When  Jefferson  was  elected  President. in  1800  it  Was  still 
not  settled  whether  the  Supreme  Court  would  exercise  judicial 
review  over  acts  of  Congress  or  the  President,     The  Cout t 
first  asserted  the  power  of  jud icial  review  of  congressional 
actions  in  a  case  that  grew  out  of  the .bitterly  contested 
election  which  brought  Jefferson  to  office. 

Marbur y  v.  Madison   (1803) .     William  Marbury  was  one  ot  42 
men  awaiting  commissions  from  President  Adams 1 _ administration  - 
appointing  them  justices  of  the  peace  for  the  District  of 
Columbia.     The  President,  a  Federalist ,  rushed  the  appointments 
of  these  loyal  federalists  through  the  Senate  just  before  his 
term  of  office  ended.     He  hoped  to  leave  his  successor,  the 
Republican  Jefferson,  with  a  court  system  packed  with 
opponents. 

Adams*  plan  hit  a  snag  when  his  Secretary  of  State  failed 
to  deliver  all  the  commissions  before  Jefferson  was  inaugurated. 
Discovering  Adams'  plan,   President  Jeff er son  instructed  his  new 
Secretary  of  State,  James  Madison,  not  to  deliver   the  remaining 
commissions,  one  of  which  was  Marbury's. 

In  an  effort  to  force  Madison  to  release  his  commission,: 
William  Marbury  looked  through  the  Judiciary  Act  of  1789.  He 
found  that  the" Supreme  Court  had  been  given  the  power  to  issue 
writs  of  mandamus,  orders  that  would  force  public  officials  to 
perform  their  official  duties.     Armed  with  this  law,  Mafbufy 
went  to  the  Supreme  Court  and  asked  that  a  writ  .'be  issued  to 
Madison  commanding  him  to*  deliver!  the  commission. 

Madison  refused  to  obey  the  .wj^Lt-  of-  mandamus.     Thus  the 
conflict  came  before  the  Supreme  Court.-  , 

The  Court  held  that  Marbury  had  a  right  to  the  commission 
he  demanded,  according  to  the  Judiciary  Act  of  1789.  However, 
the  Court  also  decided  that  it  had  no  right,  under   the  Constitu- 
tion ,   to  issue  a  wr  it  of  -  4na  nd  amu  s  forcing  Madison  to  deliver 
the  commission  to  Marbury. 


ERIC 


III-9 


238 


Chief . Justice . John  Mar  shall  explained  the  decision.  In 
so  doing,   he  established  the  principle  of  judicial  review 
of  congressional  actions. 

Marshall  examined  Article  III,  Section  2  of  the  Constitu- 
tion to  find  what  sorts  of  cases  the  Supreme  Court  had  original 
jurisdiction  over  —  cases  for  which  court  action  would  begin 
with  the  Supreme  Court.     Issuing  writs  of  mandamus  was  not 
mentioned  as .being  within  the  Court1 s  original  jurisdiction. 
Thus,  part  of  the  judiciary  Act  was  in  conflict  with  the 
Constitution.     Applying  the  principle  of  judicial  review, 
Marshall  wrote: 

Certainly  all  those  who  have  framed  written  con- 
stitutions contemplate  them  as  forming  the  fun- 
damental and  paramount  law  of  the  nation ,  and 
consequently,  the  theory  of  every  such  govern- 
ment must  be,   that  an  act  of  the  legislature, 
.repugnant  to  the  Constitution,   is  void  .    .    .  . 

The  Supreme  Court  declared  one  part  of  the  Judiciary  Act 
of  1789  to  be  unconstitutional .     Thus,  William  Marbury  was  left 
without  the  commission  appointing  hi:a  to  be  a  justice  of  the 
peace.     Of  far  greater  significance,  the  Supreme  eoart 
had  asserted  the  power  of  judicial  review,  which  became  a  main 
principle  of  constitutional  law  in  the  United  States. 

Later  on,  when  federal'  judges  held  other  legislative 
actions  unconstitutional ,   they  based  their  right  to  do  so  on 
the  arguments  of  John  Marshall  in  Mar bur y_v ^Madison.  Thus, 
Marshall  established  a  precedent  that  has  become  part  of 
constitutional  government  in  the  United  States . 


1 .     Which  of  the  following  are  examples  of 

Ju44c-ta4--re-y-ie-w?     Mark  an  "X"   in  tne  spaces 
next  to  each  correct  item.     Be  prepared  to 
explain  your  answers .  , 

...        a.     The  Supreme  Court  rules  that  a  state 
law  is  void  because  it  violates  free 
speech  as  protected  in  the  First 
Amendment . 

  b .     Th«  President  refuses  to  sign  a  bill 

passed  by  Congress  because  he  claims  it 
is  unconstitutional. 

t  _ 

  c .     To  avoid  a  hostile  Senate,  the  President 

fills  several   ambassadorships  without 
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seeking  the  Senate's  approval,  Citing 
Article  III,  Section  2,  the  Court  de- 
clares the  appointments  invalid. 

. 2 ♦     Which  individual  was  most  influential  in  establishing 
the  principle  of  judicial  review  --Thomas  Jefferson, 
John  Marshall*  George  Washington?    Explain  your 
choice. 

3.     Describe  nn  a  , sentence  t he  si gni f i cance  of  the 
decision  in  Ma  r bury  v .  Mad i son. 


Three  Appllcat Iqe^s—  of  Juciijc^xal— Review 

Today  the  Supreme  Court  exercises  its  power  of  judicial 
review  over    (1)    laws  passed  by  Congress,    (2)  presidential 
actions,   and  (3)    state  legislation  and  court  rulings.  In 
this  section  you  will  examine  these  uses  of  judicial  review. 

Review -of -Congressional  -Acts.     Since  Mar bur y  v^  Madison 
(18C3)    the  Supreme  Court  has  declared  all  or  part  of  more 
than  100  congressional  acts  unconstitutional   (see  Table  i, 
page  247)  ^   This  use  of  judicial  review  gives  the  eour t  a  role 
in  shaping  national  public  policy.     For  example,   in  the  case 
of  C a 1 if ano  v.  Go Id f a r h  (1977)    the  Cour  t  ruled  that  certain 
provisions  of  the  Social  Security  Act  were  not  unconstitutional 
because  they  did  not  apply  equally  to  men  and  women.  Through 
its  ruling  the  Court  was  specif ying  what  national  government 
policy  would  be  in  administering  that  law. 

Judicial  review  has  also  given  people  another  way  to 
participate  in  national  policy  making .     In  many  instances 
a  law  passed  by  Congress ,  approved  by  the  president  and 
administered  by  the  federal  bureaucracy  may  be  challenged 
by  a  single  person.     As  one  scholar  put  it,   "Through  a  law- 
suit,  those  v/ho  lack  the  clout  to  get  a  bill  through  the 
Congress  or  who  cannot  influence  a  federal  agency  may  secure 
a  hearing  before  the  courts." 

The  Judiciary  Committeeof  the  U. S Senate  explained 
this  contribution  of  judicial  review  to  democracy  as  follows: 

A  citizen  .    .    .   has  the  right  to  demand  that 
Congress  shall  not  pass  any  act  in  violation 
of   [the  Constitution] ,  and,   if  Congress  does 
pass  such  an  act,   he  has  the  right  to  seek  refuge 
in  the. courts  and  to  expect  the  Supreme  Court 
to  strike  down  the  act  if  it  does  in  fact 


2/ 


violate  the  Constitution .     A  wr it ten  constituion 
would  be  valueless  if  it  were  otherwise . 

Review- of  Presidential  Actions.     Just  as.  it  invalidates 
certain  laws  passed  by  Congress ,   the  Supreme  Court  uses  the 
power  of  judicial  review  to  overturn  presidential  actions. 
In  the  course  of  their  duty  to  enforce  the  law,  Presidents 
issue  executive  orders  that  have  the  force  of  law.  Such 
presidential  actions  can  be  challenged  on  the  grounds  that 
they  conflict  with  existing  laws,  or  that  they  conflict  with 
the  Constitution. 


During  and  after  the  Civil  War,   for  example,   the  Supreme 
Court  decided  that  President  Lincoln  exceeded  his  executive 
powers  in  denying  a  trial  by  jury  ^in  a  civil  court  to  persons 
accused  of  treason   (Ex  parte  -Merr^yman ,   1861  and  Ex  par te 
Milligan,   1866) . 

President  Lincoln  ignored  the  Court's  decision  in  Ex  pari:e 
Merr yman   (1861).     He  justified . his  actions  on  the  grounds 
that  the  nation  was  in  danger  of  destruction.     This  example 
shows  the  limitation  of  the  Court's  use  of  the  power  of 
judicial  review.     It  cannot  force  the  President  to  comply 
with  its  ^yiings.     The  Court  only  has  the  power  of  persuasion, 
which  is  based  on  the  respect  that  citizens  have  for  the  rule 
of  law;     Usually,   this  is  sufficient  to  pressure  government 
officials  to  follow  the  Ccart^s  rulings.     During  the  crisis 
of  Civil  War,   however,  national  attention  was  diverted  from 
issues  about  the  rights  of  persons  accused  of  treason  to  the 
??use  of  national  salvation.     After  the  war,   however,  the 
constitutional  rights  of  accused  persons  were  affirmed  in  the 
case  of  Ex  par  te  Mdbllxgan . 

Another  outstanding  example  of  the  Court's  use  of  judicial 
review  to  restrain  the  President  came  in  1952.     The  Court, 
held  that  President  Truman  acted  unconstitutionally  when  he 
ordered  federal  troops  to  seize  steel  mills  that  were  closed 
by  strikes  during  the  Korean  War   (Youngs town  Sheet  &  Tube 
v.    Sawyer,   1952) .     The  federal  government  complied  with  the 
decision  and  turned  the  steel  mills  back  to  private  control. 

Review  of  State  Actions.     The  Supreme  Court  Uses  its 
powers  of  judicial  review  over   state  actions  in  several  ways. 
State  and  local  laws  or  ord i nances  are  overturned  and  made 
void  if  they  conflict  with  federal  laws  or  they  violate  the 
Constitution.     Similarly,   state  court  rulings  can  be  struck 
down  if  they  conflict  with  the  Constitution. 

The  first  time  a  state  law  was  held  unconstitutional  was 
in  1796   (Ware  v.   Hylton) .     The  Supreme  Court  ruled  that  a 
Virginia  law  was. not  valid  because  it  was  in  conflict  with  a 
federal  treaty   (The  1783  Treaty  of  Paris  between  the  United 
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States. and  Britain).     In  Fletcher  y.   Peck     (1810)   the  Court 
decided  that  a  law  passed  by  Georgia  in  1795  was  vo id  because 
it  "impaired  the  obligation  of  contract s f  11   some th ing  for- 
bidden to  states  in  Article  I,   Section  10  of  the  Constitution. 
Since  that  time,    state  laws  dealing  with  a  wide  range  of  issues 
have  been  invalidated  by  the  Court. 

In  McCul loch-V^-Marytartd  (1819),  Maryland's  law  that  taxed 
a  federal  agency   (the  national  bank)   was  declared  unconstitu- 
tional, since  the  federal  law  that  established  the  bank  was 
superior   to  a  state  law  that  could  hamper   its  operation. 

In  a  more  recent  and  controversial  decision,   the  Court 
struck  down  laws   in  two  states  that  made  performing  an  aboition 
a  crime.      In  Roe  v.   Wade   (1973)   and  Doe  v.    Bolton   (1973)  ,  the 
majority  of  Justices  argued  that  the  right  to  privacy',  springing 
from  the  14th  Amendment,   extends  to  a  woman's,  decision  to 
bear  a  child. 

Table  2    (page  247)     shows  that  the  Court  ha?  been  more 
willing  to  use  its  powers  of  judicial  review  over  state 
laws  than  national  laws.     This  happens,   in  part,  because 
there  are  50  different  states,  nearly  '3,000  counties  and 
more  than  35,000  cities  passing  laws  and  ordinances  that  may 
conflict  with  the  Constitution. 

In  addition,   judicial  review  of  state  and  local  acts  has 
been  a  major  means  to  insur e  supremacy  of  the  national  govern- 
ment over   the  states,     without  such  a  mechanism  it  would  be 
nearly  impossible  for  the  national  government  to  enforce  the 
Constitution  as  supreme  law  of  the  land  and  thereby  maintain 
national  unity.     Justice  Robert  H.  Jackson  put  it  this  way; 

It  is   .    .__  .  part  of  our  const itational  doctrine 
that  conflicts  between  state  legislation  and 
the  federal  Constitution  are  to  be  resolved 
by  the  Supreme  Cour t ,   and  had  it  not  been,  it 
is  difficult  to  see  how  the  Union  could  have 
survived . 


1.     Which  of  the  following  are  examples  of  judicial 
review?     Mark  an  "X"   in  the  spaces  next  to 
each  correct  item.     Be  prepared  to  explain 
your   answer . 

a.     The  Court  overturns  a  Minnesota  law 
~~  raising  the  voting  age  to  21  as  a 

violation  of  the  26th  Amendment. 
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b.  The  House  of  Representatives  reviews  the 
opinions  of  a  Supreme  eour t  justice  and 
decide s  to  impeach  him. 

c.  The  President f s  order  for  FBI  agents 

—  to  round  up  critics  of  his  administration 

is  declared  unconstitutional  by  the 
Supreme  Cour t . 

d.  The  Supreme  Court  settles  a  dispute  between 
"  Colorado  and  Arizona  over  water  rights  to 

the  Colorado  river. 

  e.     The  Supreme  Court  rules  that  sections  of 

the  Occupational  Health  and  Safety  Act 
authorizing  inspection  of  workplaces  in 
industry  without  a  search  warrant  violate 
the  4th  Amendment. 

2.     One  expert  has  said  that  the  use  of  judicial  review 
is  "like  a  boxer  1 s  big  knockout  punch."     Would  you 
agree?  Explain. 


Limitations  on  Jud icial^Review 

The  courts  play  a  key  role  in  interpreting  the  meaning 
of  the  Constitution  through  judicial  review.     Still,  the 
courts  do  not  use  judicial  review  whenever   they  wish.     Nor  can 
groups  or   individuals  simply  file  a  lawsuit  anytime  they 
disagree  with  a  government  action. 

The  Supreme  Court  has  imposed  several  important  re- 
straints on  the  exercise  of  judicial  review.     Four  limitations 
on  judicial  review  are:      (1)    the  live  controversy  rule, 
(2)    standing  to  sue,    (3)    the  doctrine  of  political  questions 
and   (4)   rules  for  Constitutional  interpretation. 

Live  Controversy  Rule,     The  courts  will  not  decide 
hypothetical  questions  about  the  Constitution.     The  Courts 
-will  only  hear  a  case  if  it  involves  a  real  conflict  between 
real  adversaries.     For  example ,  Congress  could  not  simply 
ask  the  Supreme  Court  for  its  advice  about  whether  a  bill 
would  be  constitutional.     Tho  Court  would  only  decide  such 
an  issue  if  the  bill  were  p       ed  into  law  and  then  challenged 
by  someone  in  a  real  contro  sy* 

Standing  to  Sue.     Related  to  the  need  for  real  contro- 
versy is  the  requirement  of  standing  to  sue.     Standing  means 
groups  or  individuals  seeking  judicial  review  must  show 
that  their  legal  rights  are  being  adversely  affected  by  a 
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situation  in  a  personal  way  that  sets  them  apart  from  the 
general  interest  of  the  community.     That  is,   they  must  show 
some    injury    from  the  governmental  action  they  want  to 
challenge  in  cour  t . 

Thus,   someone  cannot  sue  the  President  or  Congress... 
simply  because  they  do  not  like  a  policy  or  decision.  Nor 
could  they  use  the  cour  ts  solely  to  promote  their  par t icular 
interpretation  of  the  Constitution. 

Poli tical  Questions .     Even   if  a  person  or  group  has 
standing  to  sue ,   the  Supreme  Court  may  not  hear  a  case  if 
the  Court  concludes  the  case  involves  a  political  question. 
Political  questions  are  matters  the  Supreme  Court  does  not 
want  to  decide!  for  a  variety  of  reasons. 

Political \ questions  may  include  decisions  clearly  in 
the  jurisdiction  of .Congress  orthe  President ,  or  questions 
that  cannot  be  resolved  on  legal/constitutional  grounds,  or 
issues  that  create  intense  political. controversy ,  or  decisions 
it  would  be  difficult  to  enforce.     For  example,   the  Court 
has  said  it  is  tor   the  President  not  the  Court  to  determine 
whether  a  certain  foreign  government  is  to  be  recognized  by 
the  United  States. 

Rules  For  Interpretation.     Finally,  over   the  years  the 
Court  has  developed  rules  to  guide  federal  judges  when  they 
do  interpret  the  meaning  of  the  Constitution,     These  "rules" 
are  not  hard  and  fast  but  they  are  generally  followed.  They 
are : 

(1)  The  Courts  should  not  rule  on  a  constitutional 
i ssue  unle ss  absolu tely  necessary  to  settle  a 
case. 

(2)  When  there  are  two  reasonable  interpretations  of 

a  law,  one  constitutional  and  the  other  not,  choose 
the  interpretation  that  upholds  the  law  as 
constitutional. 

(3)  When  making  a  con st itu tionai  rui ihg  ,   limit  it 

as  narrowly  as  possible  and  strike  down  only  the 
unconstitutional  portion  of  i  law.     Never  antici- 
pate or  decide  issues  not  immediately  before  the 
court. 

In  Conclusion 

Nearly . 200  years  after   the  writing  of  the  Constitution,, 
Hamilton  and  Marshall* s  view  of  judicial  review  has  prevailed. 
;i;us;    the  Supreme  eourt  has  used  its  powers  of  judicial 
review  to  make  judgments  about  laws  passed  by  Congress, 
presidential  actions!  and  state  legislation. 


*  2u  \J 
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During  the  last  two  centuries,   the  Constitution  has 
remained  a  vigorous  frame  of  government ,  as  alive  as  it  was 
when  its  ink  was  barely  dry.     It  owes  much  of  its  vitality 
to  the  constitutional  principle  of  judicial -review. 

Reviewing  and  Applying  Knowledge—  about- Judicial-Review 

1.     Indicate  whether  each  statement  below  is  true  or  false 
If  you  mark  a  statement  false,   rewrite  or  correct  it 
so  that  it  is  true. 

Only  the  Supreme  Court  may  exercise  judicial 
review. 

Judicial  review  is  defined  in  Article  III 
of  the  Constitution . 

Judicial  review  was  used  by  some  state  courts 
prior  to  1787 . 

Thomas  Jeffer son  strongly  suppor  ted  the 
practice  of  jud iciai  review. 

The  Supreme  Court  struck  down  for  the  first 
time  an  act  of  Congress  as  unconstitutional 
in  Mar bury  v.  Madison . 

Judicial  review  greatly  limits  the  Supreme 
Court's  role  in  public  policy  making. 

The  live  controversy  rule  means  the  courts 
will  hot  review  cases  involving  real  con- 
flicts between  parties. 

To  have   standing  to  sue, a  group  or  individual 
must  apply  to  the  Cour  t  within  a  six  month 
time  limit . 

The  Supreme  Court  willnot  decide  cases  it 
concludes   involve  a  political  question.  . 

2.     Felix  Frankfurter,   an  Associate  Justice  of  the  Supreme 
Court  from  1939-1962,   expressed  some  reservations  about 
judicial  review.     He  referred  to  the  principle  as  Ma 
deliver  ate  check  upon  democracy  through  an  organ  of 
government  not  subject  to  popular  control." 


  b. 

  c. 

  d. 

 e . 

  f . 

  g. 

h. 
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Do  you  think  that .  Frankfur  ter..  was  right  to  worry  that  Supreme 
Court.  Justices, _whp  are  . not  elected  by  voters,  would  under- 
mine the  will  of  the  majority  of  citizens?  


3:-     Study  the  Tables  1  and  2    (page  247)  and  answer  these  questions: 

a.  Which  kind  of  law  has  the  eourt  tended  to  overturn  more 
frequently?       __    _ 

b.  Were  more  laws  held  unconstitutional  before  or  after  I860: 


c .     Were  more  laws  held  unconstitutional  in  the  19th  or 
20th  centur  ies? 


d .     What  does  the  evidence  in  Tables  1  and  2  suggest  about 
the  growth  of  the  Supreme  Cour  t 1 s  powers  within  the 
federal  government?     ]  ^  . 


4.     justice  Oliver  Wendell  Holme s  served  on  the  Supreme  Court 
from  1902-1932.      In  1934,   he  said: 

I  do  not  think  the  United  States  would  come  to 
an  end  if  we  lost  our  power   to  declare  an  act 
of  Congress  void.     I  do  think  the  Union  would  be 
imperiled  if  we  could  not  make  that  declaration 
as  to  the  laws  of  the  several  States,     For  one 
in  my  place  sees  how  often  local  policy  prevails 
with  those  who  are  not  tr a ined  to  national  views , 

a.     What  is  the  main  idea  of  Holmes 1  statement?   


What  does  the  evidence  in  Tables  1  and  2  suggest  about 
why  Holmes  made  this  statement?  —   


What  do  you-  think  Holmes  meant  in  his  Irfst  sentence  when 
he  contrasted  "local  policy11  with   "national  views?" 
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d.     Do  you  agree  with 

Holmes? 

Why?    - 

Examine  the  statement 

by 

Thomas  Jefferson  on  page  237. 

What  is  the  main  idea 

of 

Jefferson 1 s  statement? 

Examine  the  statement 

by 

Alexander  Hamilton  on  page  236. 

What  is  the  main  idea 

of 

Hamilton's  statement? 

6.     How  might  government  under  the  Constitution  be  different 
today  if  Jefferson's  view  about  judicial  review  had 
prevailed? 
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TABLE  1  V 

Provisions  of  Federal  Law  Held  Unconstitutional  by  Supreme  Court, 

by  Decade  (Through  End  of  1977  Term) 

Period 

No. 

Period 

No. 

1790-99 

0 

1890-99 

5 

1800-09 

1 

1900-09 

9 

1810-19 

0 

1910-19 

_5 

1820-29 

0 

1920-29 

15 

1830-39 

0 

1930-39 

13 

1840-49 

0 

1940-49 

2 

1850-59 

1 

.  1950-59 

4 

1860-69 

4 

1960-69 

18 

1870-79 

8 

1970-79 

16 

1880-89 

4 

Total  105 

SOURCE :  Con 

gressional  Research  Service,  The  Constitution  of 

of  the  United  States  of  America:     Analysis  and 

Interpreta- 

tion  (Washington:     Government  Printing  Office, 

1973  and  1978). 

TABLE  2/  \ 

Provisions  of  State  Laws  and  Local  Ordinances  Held\ 

Jnconstitutional 

by  Supreme  Court,  by  Decade  (Through  End  o 

(^1977  Term) 

Period 

NO. 

Period 

]  No. 

1790-99 

0 

.1.890-99 

J   •  36 

1800-09 

1 

1900-09 

38 

1810-19 

7 

1910-19 

118 

1820-29 

8 

1920-29 

140 

1830-39 

3 

1930-39 

91 

1840-49 

9 

1940-49 

58 

1850-59, 

7 

1950-59 

69 

1860-69 

23 

1960-69 

14  0 

1870-79 

37 

1970-79 

177 

1880-89 

45 

Total  1007 

SOURCE:     Congressional  Research  Service,  The  Constitution  of  the 

United  States : 

Analysis  and 

Interpretation  (Washington^  D.C. : 

Government  Printing  Office,  1973  and  1978). 
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LESSON  PLAN'  AND  NOTES  FOR  TEACttERS 

III-9.   The  Principle  of  Judicial  Review 

Preview  of  Main  Points 

This"  lesson  defines  judicial  review— a  basic  principle  of 
government  under   the  Constitution.     The  lesson  describes  the 
meaning  and  origins  of  judicial  review,   three  applications  of 
judicial  review  and  1  imitations  on- the  practice  imposed  by 
the  courts  themselves.     The  lesson  under  scores  the  need  to 
have  a-  final  interpreter  of  the  Constitution. 

Connection  to  Textbooks 

This  lesson  can  be  used  in  connection . with  government 
textbook  chapters  on  fundamental  constitutional  principles 
and  on  the  Supreme  Court.     American  history  textbook  chapters 
on  the  Federalist  period  and  Jefferson's  presidency  would 
provide  appropriate  opportunities  to  use  the  lesson.  One 
might  use  the  lesson  in  conjunction  with  history  textbook 
treatments  of  judicial  nationalism  under  Chief  Justice 
Mar  shall . 


Objectives  * 
Students  are  expected  to: 

1.  identify  examples  of  judicial  review; 

2.  learn  the  colonial  roots  of  judicial  review; 

3.  know  the  significance  of  Marbury-v^ -Madison  for  the 
development  of  judicial  review; 

4.  know  how  judicial  review  of  congressional  actions  in- 

•  creases  the  courts1   role  in  policy  making  and  increases 
opportunities  for  citizen  influence  of  public  policy; 

5.  -.    understand  the  contribution  of  judicial  review  of  state 

legislation  to  national  unity; 

6.  draw  inferences  about  key  features  of  judicial  review  from 
relevant  statements  and  tables. 

Suggestions  For  Teaching  The  Lesson  ; 

This   is  a  concept-learning  lesson.     It  is  designed  accord 
'ing  to  a  11  rule -example -application"   teaching  strategy.     A  con- 
cept —  such  as  judicial  review  —  is  presented  initially 
through  definitions   (rules)   and  examples  conforming  to  those 
rules. 
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Students? .  then  apply  the  definitions  to.  organize  and  interpret 

information.  Application  exercises  follow  each,  main^^ction 

of  the  Aesson  and  its  conclus ion ,  giving  students  tjfr^chance 

to  test  their  ability  to  use  the  ideas  presented  ioi  the  lesson. 

I  Opening  The  Lesson  / 

•  Inform  students  of  the  main  point  and  purposes  of  the 
lesson,   to  focus  on  the  principle  of  jud xcia\  review. 

•  Have  students  read  the  lesson's  introductory  Aiaterial. 
Students  might  discuss  why  the  imaginary  situations  are 
unconstitutional. 

Note;     The  action  described   in  the  first  headl ine  vio- 
lates Article  VI  which  states,   "no  religious   test  shall 
ever  be  required  as  a  qualification  toN^ny  office  or 
public  trust  under   the  United  States.  11  ^ 

The  action  in  the  second  headline  also  violates  Article 
VI  which  establishes  the  supremeacy  of  national  law 
arid  the  16th  Amendment  which  established  the  federal 
income  tax. 

Developing; The  Lesson 

•  Have   students  work  independently  through  each  of  the  main 
sections  of  the  lesson. 

•  Students  should  complete  the  application  exercises  at  the 
end  of  each  of  the  first  two  main  sections  of  the  lesson. 

You  might  want  to  discuss  student  responses  to  each  of 
the  application  exercises  before  having  them  move 
to  the  next  section  of  the  lesson.     Or  you  may  wish  to 
have  them  complete  all  three  sets  of  exercises  before 
di  scuss  ing  them  together . 

Conclud ing  The  Lesson 

•  Have  students  read  the  third  and  final  section  of  t.^c  les- 
son »«  "Limitations  on  Judicial  Review. "     Require  r.hsm 

to  complete  the  application  exercise  at  the  end  of  the 
lesson,  which  pertains  to  the  entire  lesson. 

•  Conduct  a  di  scuss  ion  of  the  application  exercise  — 
"Reviewing  and  Applying  Knowledge  About   the  Prinr  ..cle 
of  Judicial  Review.  "     Students  may  need  specj:.-::  U'-ssi?- 
tance  interpreting  and  drawing  inferences  fro*::  fch; 
tables.     The. fact  that  state  laws  are  more  oft-O'.i  ovr>:  ~ 
turned   than  federal  laws  might  indicate  that  lcc:al 
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laws  and  lawmakers  give  less  consideration  to 
constitutional  issues  than  members  of  Congress 
whose  laws  affect  the  whole  nation  (federal  laws) . 
Var  iation  in  the  number  s  of  laws  oyer  turned  over  a 
Pe?i9^i9^ .ti1?6  ^ight  suggest  differences  in  the 
membership  of  the  Court ,  or  pressures  it  felt  from 
the  other  branches, 

•  Ask  students  to  compare  the  view  of  Hamilton  and 
Jefferson  about  judicial  review. 

#  Ask  students  to  verbalize  the  presumed  difficulties 
of  having  each  branch  of  government  decide  what 

is  constitutional,  as  Jefferson  had  advocated. 


Suggested  Reading 

The  case  of  Mar bur y  v.  Madison  is  discussed  in  detail 
in  a  fascinating  and  easy  to  read  chapter  in  the  following 
book. 

Garraty ,  John  A.    (ed)     Quarrels  That  Have  Shaped  The 

Constitution,      (New  York:     Harper  &  Row,  Publishers , 
1964) ,  pp.  1-14. 

Suggested  Films 

THE  UNITED   STATES  SUPREME  COURT:     GUARDIAN  OF  THE  CONSTITUTION 

The  continuing  evolution  of  the  Supreme  Cour t  is  traced 
through  historical  highlights  and  landmark  cases  and  through 
the  insights  of  several  prominent  authorities  commenting  on 
the  jurist's  viewpoint  and  the  power  of  judicial  review. 
Concept  Films,   1973,   24  minutes. 

MARBURY  VS.  MADISON   

This  film  dramatizes  the  Supreme  Court  decision  which, 
established  its  responsibility  to  review  the  constitutionality 
of  acts  of  Congress-     From  EQUAL  JUSTICE  UNDER  LAW  series,  , 
U.S.  National  Audiovisual  Center,   1977,   36  minutes. 
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III-lO.      HOW  SHOULD  JUDGES  USE  THEIR  POWER? 


Federal  judges  today  are  making  decisions  in  areas  many 
people  believe  are  none  of  their  business.     Other  people  sup- 
port the  active  role  the  courts  have  come. to. play  in  our 
daily  lives.     Here  are  some  examples  of  the  kinds  of  deci- 
sions judges  have  been  making  in  recent  years: 

a     An  Alabama  federal  district  judge  barred  state  prisons 
from  admitting  more  inmates  until  prison  overcrowding 
was  reduced.     Later  the  judge  ordered  sweeping  changes 
in  the  administration  of  the  prison  system.     The  chang- 
es cost  '$4  0  million  a  year. 

•  The  S.upreme  Court  decided  that  laws  forbidding  abor- 
tions in  the  first  three  months  of  pregnancy  are  not 
constitutional. 

•  A  federal  judge  in  Cleveland  ordered  -the  city's  bank- 
rupt school  system  to  stay  open,  despite  state  laws  that 
required  the  schools  to. close  when  they  run  out  of  mon- 
ey .     The  judge  said  school  officials  had  wasted  money 
defending  segregation. 

e     In  Boston  a  federal  judge  ordered  the  busing  of  24 , 00 0 
students  to  promote  greater  integration  of  blacks  and 
whites.     The  judge  took  over  administration  of  one  new- 
ly integrated  high  school.     He  transferred       -  school's 
football  coach  to  another  job  and  ordered  .;.  .^,000  in 
repairs  for  the  school. 

•  A  federal  judge  ordered  Ohio  mental  health  officials  to 
give  patients  in  state  hospitals  more  freedom,  privacy 
and  time  for  recreation. 


An  Active- Role- for  Today's  Courts 

The  examples  show  that  in  recent  years  the  courts  have 
begun  making  policy  on  problems  assumed  in  the  past  to  be  the 
responsibility  of  school  boards,  prison  superintendents,  hos- 
pital administrators  and  legislators.     Across  the  nation,  far- 
reaching  federal  court  decisions  have  reorganized  prison  sys- 
tems, opened  and  closed  schools,   filled  seats  on_ school 
boards,   determined  routes  for  highways,  picked  sites  for  nu- 
clear power  plants,  and  told  state  and  local  officials  how  to 
do  their  jobs . 

On  what  grounds  have  judges  taken  such  actions?  Some- 
times the  courts  have  a  constitutional  base  for  such  deci- 
sions .     For  example,  changes, have  been  ordered  in  prison  sys- 
tems like  Alabama's,  because  the  courts  found  prison  condition 
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violated  the  8th  Amendment's  ban  on  "cruel  and  unusual  punish- 
ment."    At  other  times  the  courts  make  policy  as  they  inter- 
pret the  meaning  of  laws  or  design  remedies  for  violations  of 
the  law.     For  example,   judges  have  ordered  police  departments 
to  hire  blacks  and  other  minorities  in  order  to  comply  with 
federal  civil  rights  laws. 

Such  decisions  have  raised  questions  about _hbw  judges 
use  their  power  to  interpret  the  Constitution.     Should  judges 
interpret  the  Constitution  liberally  or  narrowly? 

In  this  lesson  we  look  at  what  judicial  activism  and _ 
judicial  restraint  mean.     Next^we  look  at  arguments  for  and 
against  judicial  activism.     Then  we  let  yo.u  decide:  how 
should  judges  use  their  power? 

Two- Points  of  View  —  Activism  and  Restraint 

In  1303  the  Supreme  Court  established  the  federal  courts 
powers  of  judicial  review  in  the  landmark  case  of  Mar bury  v. 
Madison.     Judicial  review  is  the  power  of  federal  courts  to 
declare  acts  of  the  legislative  and  executive  branches  uncon- 
stitutional.    Since  the  early  years  of  the  19th  century, 
there  has  been  a  continuing  debate  about  how  federal  judges 
should  use  their  powers.     Should  the  courts,   especially  the 
Supreme  Court,  practice  judicial  activism  or  judicial  restrain 

Judicial  Restraint.     One  point  of  view,   judicial  re- 
straint,  is  that  the  courts  should  avoid  constitutional  ques- 
tions when  possible.     The  courts  should  uphold  acts  of  Con- 
gress and  state  legislatures  unless  they  clearly  violate  a 
specific  section  of  the  Constitution. 

Judicial  restraint  means  the  courts  should  defer  to  the 
constitutional  interpretations  of  Congress,   the  Presidents, 
and  others  whenever  possible.     The  courts  should  hasitate  to 
use  judicial  review  or  in  any  way  promote  new  ide^s  or  social 
change.     In  short,  the  courts  should  interpret  the  law  and 
not  intervene  in  policy-making. 

Over  the  years  famous  Supreme  Court  Justices  such  as 
Felix  Frankfurter,  £ouis  Brandeis  and  Oliver  Wendell  Holmes 
called  for  judicial  restraint .     Frankfurter  once  said,   "As  a 
member  of  this  Court  I  am  hot  justified  in  writing  my  opin- 
ions into  the  Constitution,   no  matter  how  deeply  I  may  cher- 
ish them. " 

Judicial  Activism.     The  position  of  judicial  activi sm 
is  that  the  courts  should  actively  use  judicial  review  to  in- 
terpret and  enforce  the  Constitution.     Judicial  activism 
means  the  courts  should  act  equally  with  the  legislative  and 
executive  branches  to  determine  the  meaning  of  the  Constitution 
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Judicial  activism  means  judges,  should  use  their  powers 
to  promote  desirable  social  ,  ends.     The  courts  l}ave .  both  an 
opportunity  and  a  responsibility  to  correct  injustices ,  es-  ■ 
peciaiiy  when  the  other  branches  of  government  do  not  act  to 
do  so.     J.n  short r  the  courts  should  play  an  active  ,  role  in 
shaping  social  policy  oh  such  issues  as. civil  rights,  proce- 
dures in  criminal  trials  and  voting  rights. 

Chief  Justice  Earl  Warren   (1954-1969)   and  marly,  members 
of  the  Warren  Court r  such  as  Justice  William  0.  Dougl as ,  fol- 
lowed tne  principle  of  judicial  activism.     For  example,  they 
boldly  used  the  Constitution  to  make  sweeping  social  changes 
in  such  areas  as  school  desegregation  and  the  rights  of  those 
accused  of  crime. 


1.  Justice  Charles  Evans  Hughes  said:     "We  are  under 
a  Constitution,  but  the  Constitution  is  what  the 
judges  say  it  is." 

Would  this  statement  support  judicial  aetivism  or 
judicial   restraint?     Ex  pi  air. . 

2.  Justice  John  Harlan  said:     "The  Constitution  is 
not  a  panacea  (cure )  for  every  blot  upon  the  pub- 
lic welfare,  nor  should  this  Court,  ordained  as  a 
judicial   body,  be  thought  of  as  a  general  haven 
for  reform  movement." 

Does  this  statement  support  judicial  activism  or 
judicial   restraint?  Explain. 


JUDICIAL  ACTIVISM  ~  PRO  AND  CON 

The  judicial  activism  of  federal  courts  in  recent  years 
has  stirred  controversy  over  how  much  power  judges  should  , 
have.     Many  people  have  called  for  an  end  to  judicial  acti- 
vism and  a  return  to  judicial  restraint.     Here  ure  arguments 
for  and  against  judicial  activism. 

What  do  you  think? '   Should  the  courts  play  an  active, 
creative  role  in  interpreting  the  Constitution?     Or  is  great- 
er judicial  restraint  needed? 

Arguments  FOR  Judicial  Activism  . 

Supporters  of  judicial  activism  argue  it  is  necessary 
to  correct  injustices  and  promote  needed  social  changes.  • 
They  say  the  courts  are  the  institutions  of  last  resort  for 
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those  _in  society  without  political  power  to  get  new  laws 
passed . 

One  lawyer  points  out:     "Federal  courts  are  the  only 
avenue  of  redress  for  people  who  can't  be  heard  elsewhere" 
such  as  mental  patients  or  the  very  poor.     When  a  court  holds 
a. prison  or  mental  hospital  to  be  so  bad  it  is  unconstitution- 
al,  the  legislature  and  the  public  are  more  willing  to  provide 
for  improvements. 

Supporters  of  judicial  activism  point  out  that  the  

courts,  often  step  in  only  after  governors  and  state  legisla- 
tures have  refused  to  do  anything  about  a  problem.  Neither- 
state  legislatures  nor  Congress  did  anything  about  racially 
segregated. schools  for  decades,   they  point  out.  Segregation 
might  still  be  law  today  if  the  Supreme  Court  had  not  de- 
clared it  unconstitutional  in  1954 . 


Judicial  activists  claim  they  realize  the  courts  cannot 
solve  every  social  ill,  /ever,   they  agree  with  former  Jus- 

tice Arthur  Goldberg,  who  -aid:      "Our  country  has  sustained 
far  greater  injury  from  judicial  timidity  in   (protecting) ^ 
citizens1    fundamental  rights  than  from  judicial   (action)  in 
protecting  them . " 

In  addition,   judicial  activists  point  out  that  the 
courts  dp  not  create  policy  to  do  the  job  of  legislatures. 

Judges,  shape  policy  inevitably  as  they  interpret'  the  law.  

And,   the;,   argue,   interpreting  the  law  is  the  job  of  the  courts 

Chief  Justice  Earl  Warren  put  it  this  way: 

When  two   (people)   come  into  Court,  one  may  say: 
"an  act  of  Congress  means  this ."     The  other  says 
it  means  the  opposite.     We   (the  Court)   then  say 
it  means  one  of  the  two  or  something  else  in  be- 
tween.    In  that  way  we  are  making  the  law,  aren't 
we? 

Finally,   judicial  activists  argue  the  Framer s  of  the 
Constitution  expected  the  courts  actively  to  interpret  the 
Constitution  to  meet  new  conditions .     One  federal  judge  points 
out,   "The  Constitution  is  not  an  inert,   lifeless  body  of  law, 
but  requires  reexamination-"     Such  reexamination,  activists 
argue,   j_s  a  contribution  only  the  courts  can  make. 


1.  What  are  three  main  points  in  the  argument  for 
judicial   acti vi  sm? 

2.  Which  point  do  you  think  is  mo s t  i mportan t ?  Why? 
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Arguments  AGAINST  Judicial  Activism 

Opponents  of  judicial  activism  argue  that  judges  today 
are  making  law,  hot  just  interpreting  i t ;  The  issue >  they 
claim,  is  not  whether  social  problems  need  to  be  solved,  but 
whether  such  problem-solving  is  a  proper  role  for  the  courts. 
By  making  decisions  about  how_to_run  prisons  or  schools,  the 
courts  are  taking  over  a  job  that  belongs  to  the  legislative 
and  executive  branches  of  government. 

When  making  such  policy  decisions,  opponents  claim  the 
courts  are  actually  rewriting  the  Constitution,   not  interpret- 
ing it.     One  prominent  lawyer  claims: 

Some  Supreme  Court  Justices  employ  the  ruse   ( trick? 
of  saying,    "What  we  are  doing  is  interpreting  the 
Constitution,"  when  what  the  court  is  doing  is  de- 
ciding what  is  good  for  the  country. 

Critics  of  judicial  activism  worry  that  court  J^v'tsions 
that  so  freely  "interpret"  the  meaning  of  the  Constitution 
will  undermine  public  confidence  in  and  respect  for  v  .»:■ 
courts.     One  legal  scholar  says,    "At  some  point ,  a  decision 
will  be  rendered  where  both  the  Congress  and  President  simply 
say   'No. 1  " 

In  addition,   critics  point  out  that  federal  judges  are 
not  elected;   they  are  appointed  for  life  terms.     As  a  result, 
when  judges  begin  making  policy  decisions  about  social  or 
political  changes  society  should  make,   they  become  "unelected 
legislators."     This  means  the  people  lose  control  of  the 
right  to  g<  vern  themselves. 

Further,   unlike  legislatures,   courts  are  not  supposed 
to  be  open  to  influence  from  interest  groups.     Thus,  differ- 
ent points  of  view  on  complex  social. issues  may  not  be  heard 
as  they  are  in  legislatures,  where  elected  officials  are  re- 
sponsive to  such  interests . 

Finally ,_ opponents  of  judicial  activism  argue  judges 
have  no  special  expertise  in  handling  such  complex  tasks  as 
running  prisons ,   administering  schools  or  determining  hiring 
policies  for  businesses.     Judges  are  experts  in  the  law,  not 
in  managing  our  social  institutions.     One  legal  scholar  put 
it  this  way:      "For  the  most  part  judges  are  narrow-minded 
lawyers  wi-ch  little  background  for  making  social  judgments. " 


1.  What  are  three  main  points  in  the  argument  against 
judicial   ac ti  vi  sm? 

2.  Which  point  do  you  think  is  most  important?  Why? 
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Make  a  Judgment  About  Judicial  Activism 

You  have  read  arguments  for  and  against  judicial  activ 
ism.     What  do  you  think?     Answer  the  following  questions 
about  judicial  activism. 

1.  What  are  some  possible  bad  consequences  of  judicial 
activism? 

2.  What  are  some  possible  good  consequences  of  judicial 
activism? 

3.  How  might  judicial  activism  affect  you? 

4.  How  might  judicial  activism  affect. others  in  our  society? 

5.  Is  judicial  activism  a  good  idea?     Should  judges  follow  a 
polie v  of  judicial  activi sm? 
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III-iG.     How  Should  Judges  Use  Their  Power? 


greview-6f-Mai;irJPoints 

This  lesson  introduces  students  to  the  concepts  of  ju- 
dicial activism  and  judicial  restraint.     It  has  students  make 
a  judgment  about  judicial  activism  in  today's  society  based 
on  pro  and  con  arguments  presented  in  the  lesson. 


Connecrtxon  to  Textbooks 

Judicial  activism  Cc.._i-?  seen  as  an  outgrowth  of  the 
power  of  judicial  review.     This  lesson  strengthens  textbook* 
treatments  of  judicial  review  by  having  students  make  a  judg- 
ment about  a  current  conflict  over  judicial 'power . 


Objec tives 

Students  are  expected  to: 

1.  understand  the  concepts  of  judicial  accivism  and  judicial 
restraint; 

2.  identify  examples  of  jud>:ial  activism  and  judicial 
restraint; 

3.  practice  the  skill  of  making  judgments  about  complex 
social  issues ; 

4.  develop  an  increased  awareness  of  the  significant  role 
the  courts  play  in  modern  society. 

Suggestions  for  Teaching- the  Lesson 

Opening  the  Lesson 

#    Point  c*?t  that  some  people  today  fear  that  the  courts 
are  seizing  domination  over  many  areas  of  American  life 
This  has  led  to  efforts  in  Congress  to  curb  the  power 
of  the  federal  courts.     As  a  result^   there  is  contro- 
versy today  over  what  role  courts  should  play  in  our 
society  —  over  how  judges  should  use  their  power.  Ex- 
plain to  students  that  this  lesson  will  help  them  under 
stand  what  the  current  controversy  is  all  about  by  giv- 
ing, them  a  chance  to  evaluate  arguments  about  judicial 
activism  and  make  their  own  judgment. 
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Developing  the-Lesson 

•  Distribute  copies  of  the  lesson        "How  Should  Judges 
Use  Their  Power"  ™  to  students .     Have  students  read 
the  lesson  and  answer  the  questioris__on  page  253  and  the 
questions  __at_  the  end  of  "Arguments  FOR..."  and  "Argu- 
ments AGAINST  Judicial  Activism." 

•  After  students  have  studied  the  lesson  they  have  enough 
information  to  make  a  thoughtful  judlgment  tabout  judicial 
activism  today.     Use  the  questions  under  'IMake  a  Judg- 
ment about  Judicial  Activism"  to  guide^fcke  students' 
judgment  making. 

Closing  the  Lesson 

•  Students  may  complete  the  task  of  making  a  judgment  by 
working  independently  or  in  small  groups. 

•  Conduct  a  class  discussion  about  alternative  judgments 
cf  judicial  activism. 
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III-ll.      KEY  TERMS  FOR  UNDERSTANDING  THE  JUDICIAL  SYS^  A 

Read  each  of  the  sentences  ±n  the  following  two  lists 
which  are  labeled   "Across"  and  MDown. "     What  word  or  words 
should  be  placed-  in-each -of  -the  blanks?     Write  the  correct 
word  or  words  m  the  appropriate  spaces  on  the  crossword  puz- 
zle on  page  260. 

Across 

2.     The  Supreme  Court,   by  issuing  an  order  of 


will  command  a  lower  court  to  send  it  the  records  of  a 
case  for  review. 

4.      "Let  the  decision  stand/1  or  — *  is 

a  rule,  which  means  that  a  court's  decision  will  serve  as 

a  guide  for  decisions  in  future,   similar  cases. 

  - 

9.     At  the  top  of  the  federal  judicial  system  is  the 
   Court  of  the  United  States. 

11.  A  court's  order  to  a  person  or  group  to  do  what  someone 
has  a  legal  right  to  expect  will  be  done  is  called  a 

  of . mandamus . 

12.  A  member  of  the  United  States  Supreme  Court  is  called  a 


13.     In  some  cases,   an   ,  or  "friend  of 

the  court, M  will  be  allowed  to  help  one  of  the  sides  pre- 
sent its  arguments  before  the  Supreme  C^urt .  .        .  . 

Down 

1.     An    "    is  a  statement  in  a  court 

opinion  not  related  to  the  main  issue  of  the  case.  It  

may,   though,  provide  an  insicht  to  future  court  decisions. 

3.     The     .  courts  are  at  the  bottom 

level  of  the  federal  court  system. 

5.  The  highest  court  usually  hears  cases  brought  to  it  by 

 .    from  a  lower  court. 

6.  a    —    opinion  may  be  presented  by  .  a 

member  of  the~Supreme  Court,  who  judged  the  case  differ- 
ently from  the  Court1 s  majority. 

7.  The  decision  and  explanation  for  the  decision  by  the  Su- 
preme Court  is  called  an   • 

8.  A  Supreme  Court  member  may  agree  with  the  majority's  de- 
cision in  a  case,  but  not  its  explanation.     If  so,  the 
member  may  present  a    _  opinion. 

10.     When  a  court  hears  cases  for  the  first  time ,   it  is  the 
court  of  ------     —  _  jurisdiction. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

iii-lli     Key  Terms  for  Understanding  the  Judicial  System 

Preview  of  Main  Points 

The  purpose  of  thi's"  lesson  is~~to  help  students  build  a — ~~ 
basic  vocabulary  that  may.  help  them  understand  the  Constitu- 
tion.    The  key  words  in  this  lesson  pertain  to  the  judicial 
system,  which  serves  to  interpret  the  Constitution.  This 
lesson  provides  practice  in  the  use  of  words  associated  with 
the  judicial  system. 

Connection  to  Textbooks 

The  words  in  this  lesson  are  related  to  chapters  about 
the  courts  and  judges,  which  appear  in  every  American  govern- 
ment textbook.     The  words  also  are  related  to  discussions  of 
the  judicial  branch  of  government ,  which  are  presented  at  the 
end  of  American  history  textbook  chapters  on  the  Constitution- 
al Convention.     In  addition,  the  terms  are  relevant  to  history 
textbook  discussions  of  the  Judiciary  Act  of  1789  and  various 
Supreme  Court  cases  that  appear  throughout  these  textbooks. 
By  using  the  words  in  this  lesson,   students  may  become  more 
effective  readers  of  certain  parts  of  their  textbook. 

Ob jec  bives 

Students  are  expected  to : 


1.  demonstrate  comprehension  of  key  words  about  the  judicial 
system  by  supplying  the  mi ssing  words  in  the  lists  of 
statements  and  using  the  key  words  to  complete  the  cross- 
word puzzle  oh  page  260  of  the  lesson; 

2.  discuss  the  key  words  so  as  to  demonstrate  knowledge  of 
the  Judicial  system  and  its  relationship  to  the  Consti- 
tution. 

Suggestions  for  Teaching  the  Lesson 

Opening  the  Lesson 

•     Tell  students  the  main  point  of  this  lesson,  which  is 
to  provide  practice  in  using  key  words  about  the  judi- 
cial system  —  an  important  aspect  of  government  under 
the  Constitution. 
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Remind  students  of  the  value  of  learning  key  words  : 
about  aspects  of  constitutional  government.     This  en- 
ables them  to  communicate  better . with  one  another  about 
a  topic  of  importance  to  every  citizen. 

Developing  the  Lesson 

Distribute  the  worksheets  with  the  lists  of  words  and 
the  crossword  puzzle . 

Have  students  work  individually  or  in  small  groups  to 
complete  the  worksheets. 

Tell  students  to  write  the  correct  word  or  phrase  on 
each  blank  in  the  two  lists  of  words  on  page  259  and  to 
complete  the  crossword  puzzle  on  page  260. 

Suggest  to  students  that  they  might  want  to  use  the 
glossary  In  their  textbook,  or  other  pertinent  refer- 
ence material,  to  help  them  c complete  this  lesson. 

Concluding  the  Lesson 

Check  answers  by  asking  students  to  report  their  re- 
sponses to  the  crossword  puzzle. 

Ask  students  to  elaborate  upon  their  responses  by  ex- 
plaining, in  their  own  wordsA  the  meaning  of  particular 
key  words  of  this  lesson.     Students  might  also  be  asked 
to  tell  how  a  particular  term  may  pertain  to  the  con- 
cerns of  citizens. 


Answers 

to  Crossword 

Puzzle 

Across 

.Down 

2. 

certiorari 

1. 

obiter  dictum 

4. 

stare  decisis 

3. 

district 

9. 

Supreme 

5. 

appeal 

11. 

writ 

6. 

dissenting 

12. 

justice 

7. 

opinion 

13. 

amicus  curiae 

8. 

concurring 

10. 

original 
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111=12.      CONSTITUTIONAL  RIGHTS  AND  LIBERTIES 

/ 

Americans  often  boast  of  their  legal  rights  and  free- 
doms .     Citizens  of  the  United  States  refer  to  themselves  as 
"free  people"  and. to  their  nation  as  a  "free  country."  The 
legal  rights  and  freedoms  of  Americans  are  based  on  the  U.S. 
Constitution. 

The  Constitution  says  that  neither  the  government  nor 
individuals  may  take  away  certain  rights  of  people.  However, 
the  Cons titut ion  does  not  permit  people  to  do  sny thing  they 
want  -to  do.  The  liberties  and  rights  of  people  o.re  not  un- 
limited. No  person  should  be  allowed  to  interfere  with  the 
rights  of  others.  No  one  should  be  permitted  to  disrupt  pub- 
lic order  or  to  endanger  the  security  of  the  nation. 

What  are  the  liberties  and  rights  of  people  under  the 
Constitution  of  the  United  States?    What  are  the  limits  on 
the  use  of  these  rights  and  liberties?    Test  your  knowledge 
of  constitutional  rights  and  liberties  by  responding  to  the 
quiz,  which  begins  on  the  next  page. 
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A  Quiz  About  Constitutional  Rights  and  Liberties 

How  much  do  you  know. about  the  constitutional  rights 
and  liberties  of  individuals  in  the  United  States?     Show  your 
knowledge  by  responding  either.  "YES"  or  "NO"  to  the  15  items 
in  Column  I  .:    Mark  an  "X"  in  the  appropriate  space  in  Column 
II  to  record  your  responses  to  the  items  in  Column  I.  Be 
prepared  to  explain  your  responses, 

I  II 


Examples  YES  .  NO 

1 .     The  President  has  the  constitutional 

right  to  arrest  and  detain  indefinitely 
members  of  certain  political  parties, 
who  are  considered  dangerous   to  the 

interests  of  the  President.  ........     


2.     A  convicted  murderer  was  sentenced  to 
die  in  the  electric  chair.  However, 
when  the  executioner  threw  the  switch, 
the  chair  did  not  work.     The  prisoner 
was  taken  back  to  prison  and  sentenced 
to  die  six  days  later.     However,  he 
claimed  that  placing  him  in  the  elec- 
tric chair  a.  second  time  would  violate 
his  constitutional  rights.     Do  you 
agree?  ................ 

3.,    P?°ple_h^Y?  the  constitutional  right. 

to_organize  peaceful  demonstrations  to 
complain  about  decisions  of  government 
officials.  ............... 

4.  The  Congress  can  pass  a  law  that  re- 
quires a  person  to  be  a  Christian  to  be 
eligible  for  appointment  to  a  job  in  . 
the  executive  branch  of  the  federal 
government.  .............. 

5.  ,  Someone  who  seems  to  be  a  threat  to 

security  can  be  thrown  in  jail  and.  kept 
there  indefinitely ,  even  though  there 
is  no  evidence  that  the  person  has  bro- 
ken a  law .      •    •    •    .    •»•.'•■■■    •  » 


6.     Congress  can  pass  a  law  that  requires  a: 
certain  person  to  pay  a  f ine ,   because  a 
majority  in  Congress  believe  that  the 
person  has  violated  the  rights  of  under- 
privileged, people. 
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I  II 

Examples  YES  NO 

7.     A  rverspn  gave  a  speech  in  a  .  public  park 
and  told  lis teners  to. act  violently  to 
gain  their  rights*  which  the  speaker 
claimed  were  being  withheld  unfairly 
from  them.     A  policeman  told  him  to 
stop  speaking.   _ The. speaker  refused  and 
was  arrested.     He  claimed  that  his  right 
to  free  speech  was  violated. . :-  Do  you 
agree?     .    .  .       .    .    .    .    .  .   


8.     A  state  legislature  can  pass  a 

law  requiring  people  to  pay"  a  tax  in 
order  to  register  to  vote  in  public 
elections.  


9.     John  Jones  committed  a  .certain  crime 
and,  according  to  the^  law,   received  a 
light  punishment.     Members  of  Congress 
believed  that  Jones  should,  be  punished 
more  severely,   so  they  influenced  a  ma- 
jority in  Congress.,  to  pass  a  law  making 
the  penalty  for  this  crime  more  severe. 
Jones  had  committed  the  crime  -  before 
the  new  law  was- passed.  Nevertheless* 
he  was  given  the  new*  more  severe  pun- 
ishment.    He  complained  ■-:» ....  u  his  con- 
stitutional rights  were      r    vted*     Do  * 
you  agree?    

10.     Children  who  belonged  to  an  unpopular 

religious  sect  sold  their  church's  -maga- 
zines on  the  streets .     The  police 
stopped  them  because  they  were  violat- 
ing a  state  law  forbidding  children  un- 
: der  age  12  to  sell  periodicals  of  any 
, kind  on  the  street.     Leaders  of  the 
sect  said  their  constitutional  right  to 
religious  freedom  was  violated.     Do  you 
agree?'  ................ 

Li.     Leaders  of  .an  unpopular  religious  sect 
.    asked  -  government  officials  for  a  permit 
to  hold  .a  meeting  in  a  public  park. 
The  request  was  refused .  Nevertheless 
the  sect  held  a  meeting  in  the  park,  v 
The  leaders  were  arrested .     They  com- 
plained that  their  constitutional 
, rights  were  violated.     Do  you  agree?     .  , 
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Examples 

A  person  was  arrested  for  using  a 
"sound  truck",  (with'  a  loudspeaker)  to 
spread  political  ideas.  :  However,  peo- 
ple complained  that  he  was. disturbing  * 
them.     Was  this  person's  right  to  free 
speech  violated?   


A  person  was  charged  with  robbery  and 
tried  by  a  six-person  jury.     He  was 
found  guilty  and  sentenced  to'  prison 
for  life,-    The  convicted  person  argued 
that  his  constitutional  rights  were  vio- 
lated/ .because  there  were  six>  not 
twelve ,  members  of  the  jury.     Do  you 
agree?  

A  male  member  of  -the  armed  services  may  . 
claim  his  wife  as  a  "dependent. "  Thus, 
he  may  gain  certain  housing  and  medical 
benefits  for  her .     However /  when  a  fe- 
male member  of  the  armed  services  tried 
to  claim  her  husband  as  a  "dependent" 
in  order  to. gain  similar  benefits,  her  \v 
request  was  denied.     She  argued  that     .  " 
her  rights  under  the  U.S.  Constitution 
had  been  violated.     Do  you  agree?   .  -  .    .  . 

Police  officers  came  to  the  home  tff  a 
man  with  a  warrant  for  his  arrest. 
They  did  not  have  a  search  warrant. 
Nonetheless,   they  forced  their  way  into  - 
his  house  and  searched  it.     They  found 
evidence  which  was  used  in  his  trial  to  ' 
convict  him.     The  convicted  man  claimed 
that  the  policemen  violated  his  consti- 
tutional rights  when  they  searched  his 
home  and  took  things  from  it,  without  a 
warrant.     Do  you  agree?   
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Ci-vil  Liberties  and- High  ts  in  the  Constitution 

Civil-ilberties  are  freedoms  spelled  out  in_a  constitu- 
tion.    They  guarantee  that  people  a  ad  property  will  be  pro- 
tected by  law  against  arbitrary  inte-  'ererice  by  the  govern- 
ment.    Civil  liberties  restrain  the  government  from  abusing 
individuals  in  certain  ways; 

Civi±-rights  are  based  on  the  legal  power  and  duty  of 
the  government  to  protect  individuals  against  certain  abuses 
by  other  individuals  or  government  officials.     The  terms 
civil  liberties  and  civil  rights  often  are  used  , to  mean  the 
same  thing. 

Civil  rights  and  liberties  involve  legal  limits  on  the 
power  of  government.     For  example,  Article  1,   Section  9,  of 
the  U.S.  Constitution  says  that  Congress  shall  not  have  the 
power  to  suspend   "the  privilege  of  the  writ  of  habeas. corpus .. . 
unless  V7hen  in  cases  of  rebellion  or  invasion  the  public  _ 
safety  may  require  it."     A  writ  is  an  order  in  writing,  from 
a  court  of  law,   which  requires  the  performance  of  a  specific 
act.     A  writ-  of  habeas  corpus  means  that  a  person,  who  has 
been  arrested  and  held  in  custody,  must  be  brought  before  a 
judge  in  a  court  of  law.     The  officials  who. are  holding  the 
prisoner  must  convince  the  judge  that  there, are  lawful  rea- 
sons for  holding. him1 or  her.     if  the  reasons  for  holding  the 
prisoner  are  riot  lawful,  then  the  court  frees  him  or  her. 
The  privilege  of  -the  writ  of  habeas  corpus  is  a  great  protec- 
tion of  individuals  against  government  officials  who  might 
want  to  jail  them  only  because  they  belong  to  unpopular 
groups  or  express  criticisms  of  the  government. 

Article  1,   Section  9,  also  says  that  "No  bill  of  at- 
tainder or  ex  post  facto  law  shall  be  passed." 

A  bill . of  attainder  is  a  law  that  punishes  a  person 
without  a  trial  or  fair  hearing  in  a  court  of  law_.._  The  .per- 
son "attained"  or  punished  by  legislative  act  could  be  forced 
by  law- (the'  bill  of  attainder)   to  forfeit  property,  income, 
or  employment.    _This  would  be  a  way  for  government  officials 
to  ^punish  a~n  individual  who  criticizes  them  or  who  belongs  to 
an  unpopular  group. _  The  U.S.  Constitution  protects  individ- 
ual rights  .and  freedoms  by  denying  to  the  governme*  '    the  pow- 
er to  pass  a  bill  of  attainder. 

An  ex  post  facto  law  would  make  punishable  ah  action 
committed  before  the  law  was  passed.     Another  example  is  a 
law  that  would  inflict  greater  punishment  on  a  criminal  ac- 
tion than  a  previbus  law  would  have  imposed  when  the  action 
was  committed.     The  Constitution  protects  individuals  by  de- 
nying to  the  government  the  power  to  punish  them  unfairly 
through  the  passing  of  ex  post  facto  laws. 
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Another  example  of  a  legal  right  or  freedom ,   in  the 
main  body  of  the  Constitution,  is  in  Article  6:     "No  reli- 
gious test  shall  ever  be  required  as  a  qualification  to  any 
office  or  public  trust  under  the  United  States."     This  means 
that  a  person  can  hold  a  public  office  even  if  he  or  she 
holds  unpopular  religious  beliefs,   or  expresses  no  interest 
in  religion.     Article  6,  Clause  3,   of  the  Constitution  pro- 
tects individuals  by  denying  to  the  government  the  power  to 
stop  people  from  serving  in  the  government  if  they  do  not 
express  certain  religious  beliefs. 


What  civil  liberties  or  rights  are_guaranteed  by  Arti- 
cle 1,   Section  9,   and  Article     >   Clause  3,;of  the  Constitu- 
tion? 


Several  amendments  to  the  Constitution  pertain  to  civil 
liberties  and  rights.     Amendments  I-X  are  c     *  ad  the  Bill  of 
Rights  ,   because  they  specify  certain  basic      .eedoms  and 
rights  that  the  national  government  may  not  take  away  from  an 
individual.     The  First  Amendment,   for  example,   says  that  Con- 
gress cannot  pass  any  law  that  violates  an  individual's  fr^e- 
of  speech,   freedom  of  the _ press ,_ freedom  to  assemble  peace- 
fully, and  freedom  to  petition  the  government. 

Amendment  II  limits  the  power  of  the  national  govern- 
ment to  take  away  the  individual's  right  to  keep  and  bear 
arms ,   or  weapons. 

Amendment  III  says  that  the  government  cannot,   in  time 
of  peace ,   house  soldiers  in  a  private  dwelling  without  the 
consent  of  the  owner . 

Amendment  IV  protects  individuals  against  unreasonable 
searches  and  seizures  of  their  property.     Conditions  are  es- 
tablished for  the  lawful  issuing  and  use  of  search  warrants 
by  government  officials. 


What  is  said  in  Amendments  I-IV  about  the  fundamental 
rights  and  liberties  of  individuals? 

AMENDMENT  I 

Congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assembles  and  to  petition 
the  Government  for  a  redress  of  grievances. 
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AMENDMENT  II 

A  well  regulated  Militia,  being  necessary  to  Ihe. 
security  of  a  free. State,  the  right  of  the  people  to  keep 
and  bear  Arms,  shall  not  be  infringed. 

AMENDMENT  III 

No  Soldier  shall ,  in  time  of  peace  be  quartered  in  any 
house,  without  the  consent  of  the. Owner,  nor  in  time  of 
war,  but  in  a  manner  to  be  prescribed  by  law. 

AMENDMENT  IV 

The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated,  and  no  Warrants  shall 
issue,  but  upon  probable  cause,  supported  by  Oath  or  affir- 
mation, and  particularly  describing  the  place  to  be 
searched,  anu  the  persons  or  things  to  be  seized. 


Amendments  V-VIII  are  about  the  legal  procedural  rights 
of  individuals .     They  describe  procedures  that  the  national 
government  must  guarantee  to  individuals  in  civil  and  crimi- 
nal cases.     For  example^   the  Fifth  Amendment. protects  an 
individual  fr:.,  these  actions?"    JT)   bei;      held  to  answer  for 
a  serious  crime  u  less  appropriate  evidf      »  is  presented  to  a 
grand  jury,  th-.t  indicates  the  likely  g\       j.  of  the  individual; 
(2)   being  tri «ndre  than  once  for  the     aiuL    offense;    (3)  be- 
ing forced  to  act  as  a  witness  against  oneself  ir  a  criminal 
case;    (4)   beirig_depri;    d  of  life,   liberty  or  pro^rty  without 
due  process  of  law   (ft.  r  arid  proper  legal  procedures)  ;  and 
(5)   being  deprived  of  property  without  fair  compensation . 

The  Sixth  _ Amendment  guarantees  these  rights  to  a  person 
accused  of  a  crime:      (1)   a  speedy/  public  trial  by  an  impar- 
tial   (unbiased)    jury  of  the _state  and  community  in  which  the 
crime  was  committed;   j2)   information  about  what  one  has  been 
accused  of  and  why;    (3)  _a  meeting  with  hostile  witnesses ; 
(4)   means  of  obtaining  favorable  witnesses;    (5)   help  of  a 
lawyer . 

»  The  Seventh! Amendment  guarantees  the  right  of  a  trial, 
by  j^ry  in  (civil  eases  where  the  value  in  the  controversy  is 
more  l^gjfrty  dollars. 

The  Eigl|tn\  Amendment  .protects  individuals  against,  cruel 
and  unusual  puivjjlhments  and  the  establishment  of  excessive 
bail. 
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What  is  said  in  Amendments  V-VI1I  about  legal  proce- 
dures that  must  be  followed  in  civil  and  criminal  cases? 
What  rights  are  guaranteed  to  individuals  accused  of  crimes? 


AMENDMENT  V 

No  person  shal  1  be  held  to  answer  for  a  capita  I ,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment of  a  Grand  Jury,  except  in  cases  arising  in  the 
land  or  nava]  forces,  or  in  the  Militia,  when  in  actual 
service  in  time  of  War  or  pub! ic  danger;  nor  shall  any  per- 
son be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  sha] 1  be  compel  1 ed  in  eny 
criminal  case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  1 ife,  1 iberty*  or  property,  without  due  process 
of  law;  nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation. 

AMENDMENT  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy 
•Lfi6  right  to  a  speedy  and  public  trial,  by  an  impartial  jury 
~6fjti:e  State  snd  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  beer  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature  and  cause  of 
the  accusation:    to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  to  have  the  Assistance  of  Counsel  for  his 
defence. 

AMENDMENT  VII 

In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury,  shall  be 
otherwise  reexamined  in  any  Court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law. 


AMENDMENT  VIII 

Excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 


Amendments  IX  and  X  pertain  to  retention  of  rights  not 
specifically  mentioned  in  the  Constitution.     For  example , 
Amendment  IX  says  that  the  rights  guaranteed  in  the  Constitu- 
tion  are  not  the  only  rights  that  individuals  may  have.  They 
should  not  be  interpreted  as  denying  or  taking  away  other 
rights  or  liberties ,  which  are  retained  by  the  people. 

ERIC 
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Amendment  X  says  that  powers  not  granted  to  the  United 
States  government  by  the  Constitution,  or  prohibited  by  it 
(the  Constitution)    to  the  states,  are  retained  by  the  states 
and  the  people. 


What  is  said  in  Amendments  IX  and  X  about  the  retention 
of  rights  by  the  people  and  the  states? 

AMENDMENT  IX 

The  enumeration  in  the  Constitution,  of  certain  rights, 
shall  not  be  construed  to  deny  or  disparage  others  retained 
by  the  people. 

AMENDMENT  X 

The  powers  not  delegated  to  the  United  States  by  the 
Constitution*  nor  prohibited  by  it  to  the  States*  are  re- 
served to  the  States  respectively,  or  to  the  people. 


ix  amendments  passed  since  1791/  when  the  Bill  of 
Rxgrits  -MS  ratified,   also  pertain  to  civil  liberties _ or 
rights.     These  are  Amc.Jments  XIII,  XIV,  XV,  XIX,   XXIV,  and 
XXVI . 

Ameridments_XIlI     XIV,  _  arid  XV  were  passed  after  the 
Civil  Wer.     xhe  Thirteenth  Amendment  abolished  slavery  and 
the  Fifteenth  Amendment  barred  the  states  from  d -nying  ar.:: 
citizen  the_rjght  to  vote  because  of  race     color  or  prev: jus 
condition  of  being  a  slave. 

The  Fourteenth  Amendment  defined  citizenship  so  that 
former  slaves  could  not  be  e.  -luded  by  any  state  from  the 
riqhts  arid  privileges  of  citizenship.     Section  1  is  the  ^irt 
of  aik  i.dment  XIV  that  pertains  to  civil  liberties  and  rights. 
It  uas  been  interpreted  by  the  Supreme  Court  to  limit_ the 
power  of  state  governments  to  interfere  with  basic  liberties 
and  legal  procedural  rights  of  individuals .  ■  Amendments  I  and 
V,   for  example,  prohibited  the  national   government  from  tak- 
ing away  from  individuals  certain  liberties  arid  legal  proce- 
dural rights •     However,   these  amendments  did  not  limit  the 
power  of  state  governments .     Since  the  1920 1 s,   the  Supreme 
Court  has  interpreted  the  "due  process"  clause  of  the  Four- 
teenth Amendment  to  apply  many  protections  of  the  Bill  of 
Rights  to  state  governments.     For  example,   in  1925-the  Court 
ruled  that  the   "due  process"  clause  meant  state  governments 
could  not  interfere  with  citizens'   First  Amendment  rights  to 
free  speech.     The  phrase  "due  process  of  law"  refers  to  all 
the  proper  legal  steps  guaranteed  by  the  Constitution  and  the 
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courts.  The  intention  is  to  assure  people  of  fair  treatment 
under  the  law. 


What  is  said  in  Amendments  XIII/   XIV .   and  XV  about  the 
basic   freedoms  and  .legal  procedural  rights  of  individuals? 

AMENDMENT  XIII 

Section   1.    Neither  slavery  nor  involuntary  servi- 
■;        except  as  a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  any  place  subject  to  their  jurisdiction. 

Section  2.    Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 

AMENDMENT  XIV 

Section  1.    All  personsborn  or  natural  ized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens    f  the  United  States  u:id  of  the  State  wherein  they 
reside.    No  State  shall  make  or  enforce  any  1  aw^rfttc h -  sTr^  1 
abridge  the  privileges  or  immunities  of  ci£ie€ns  of  the 
United  States;  nor  shall  any  State  deor^/e any  person  of 
1 ife,  1 iberty,  or  property,  wi thout  du^/ process  of  law;  nor 
deny  to  any  person  within  its  jurisdi^tiorj^the  equal  protec- 
tion of  the  laws. . . . 

AMENDMENT  X\ 

Section  1.    Tne  right  of  citize^^£^iJ3f=^ited 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State  on  account  of  race,  color,  or  previ- 
ous condition  of  servitude. 

Section  2.    The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 


Amendments  XIX,   XXIV,   and  XXVI  extended  and  protected 
the  voting  rights  of  certain  individuals.     Amendment  XIX  ex- 
tended  suffrage  to  women.     Amendment  XXIV  prohibited  states 
from  requiring  people  to  pay  a  tax  to  qua  1  if y  to  vote.  This 
extended  the  right  to  vote  to  people  who  could  not  afford  to 
pay  a  poll  tax.     Amendment  XXVI  lowered  the  minimum  voting 
age  to  eighteen. 


What  is  said  in  Amendments  XIX,  XXIV,   and  XXVI  about 
the  civil  rights  of  individuals? 
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AMENDMENT  XIX 

The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  sex* 

Congress  shall  have  the  power  to  enforce  this  article 
by  appropriate  legislation. 

.     AMENDMENT  XXIV 

Section  1.    The  right  of  citizens  of  the'  United 
States  to  vote  in  any  primary  or  other  election  for  Presi- 
ient  br  Vice-President,  for  electors  for  President  or  Vice- 
president,  or  for  senator  or  representative  in  Congress, 
snail  not  be  denied  or  abridged  by  the  United  States  or  any 
siate  by  reason  of  failure  to  pay  any  poll  tax  or  other  tax- 
Section  2.    The  Congress  shall  have  power  to  enforce 
tii^s  article  by  appropriate  legislation, 

AMENDMENT  XXVI 

Seb<i on   1.    The  right  of  citizens. of  the  United 

States  who  a>a  e i g hteen  years  of  age  or  older  to  vote  shall 

not  be  denied  chc  abridged  by  the  United  States  or  by  any 
State  on  account\of  age. 

Sec  t  i  on  2.    The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 


As  described  above,   certain  C-  iberties  and  rights 

are  included  in  the  U.S.  Constat     *on<,      in  some  cases,  th$ 
inear  ing  and  application  of  the    .    iberties  and  rights 
rather  cl3af.     In  these  cases ,   it  is  rather  easy  to  decide 
whether  or  not  an  individual 1  s  rights  have  been  violated, 
For  example,   during  ordinary  times ,   an  individual  in  custody 
has  an  unqualified  right  to  obtain  a  writ  of  habeas  carpus . 
But  the  Constitution  says  that  this  right  may  be  suspended 
under  certain  conditions,   such  as  rebellion  or  invasion.  The 
Supreme  Court  may  be  involved  in  deciding  exactly  when  this 
right  may  or  may  not  be  suspended.     It  is  the  job  of  the  Su- 
preme Court  to  interpret  the  meaning  of  civil  liberties  land 
rights  in  cases  where  their  application  is  not  clear .  The 
statements  of  the  Constitution  provide  a  legal  framework  to 
guide  decisions  about  civil  liberties  and  rights. 


2. 
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Reviewing  Knowledge  About  Constitutional  Rights-^nd-lXber^bies 

1.     Match  the  right  or  liberty  in  Column  I  with  the  place  in 
the  U.S.   Constitution  which  defines  or  refers  to  it  (Col- 
umn  II)  . 


Column  I 

Column  II 

1 

L  • 

wi i l  or   naoeas  corpus 

Tv 

A. 

Article  I 

2. 

freedom  of  speech 

B. 

Article  II 

O  ■ 

rig ql  to   una x  oy  j ur y 

/irticie  III 

4. 

no  ex  post  factu  ,.aws 

D. 

Article  VI 

5. 

no  bills  of  attainder 

E  . 

Amendment  I 

6. 

freedom  ^ ?  religion 

F  - 

Amendment  II 

7. 

right  to  due  process  (fair 
and  equal  treatment  under 
the  law) 

G  - 
H. 

Amendment  IV 
Amendment  V 

8. 

no  religious  test  quali- 
fication for  holding  public 
office 

I. 

J * 

Amendment  VI 
Amendment  XI" 

9. 

right  of  women  to  vote  in 
public  elections 

K. 

Amendment  XX 

10. 

protection  against  unreason-^ 
able  searches  and  seizures  of 
property- 

2.     Define  these  terms.     Give  an  example  that  fits  each  of 
vour  definitions .     Tell  what  each  term  has  to  do  with 
constitutional  rights  and  liberties. 

a.  ex  post  facto  law 

b .  bill  of  attainder 

c -  writ  of  habeas  corpus 

d.  religious  test  to  qualify  for  public  office 

e .  due  process 

f.  unreasonable  search  and  seizure 

g.  First  Amendment  freedoms 

3.     Which  parts  of  the  Constitution  deal  vzith  legal  proce- 
dural rights  of  individuals?      (List  the  correct  Articles 
or  Amendments . ) 
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Which  Amendments  deal  with  guarantees  of  b;„.  ^v;.  Tre^doms 
of  individuals?     What  are  these  ffeedo 


5.  List  and  provide  examples  of  at  least  tr.i.M  vio;\s 
on  the  constitutional  fights  and  liberties  of  jv*£. \  \<*  in 
the  United  States . 

6.  In  your  opinion,  which  constitutional  rights  or  liberties 
are  the  most  important.  Identify  and  rank  ths  -  most  im- 
portant fights  of  libefties.  Be  prepared  to  explain  your 
selection  and  ranking  of  these  items. 


2: 


i 
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Answers  to  the  Quiz  About  Constitutional  Rights  and  Liberties 

1.  NO .       Art:  cle  I ,   Section  .9 ,  of  the  U.  S.  Constitution  says 

that  individuals  hc«ve  "the  privilege  of  the  writ  of 
habeaj  corpus"  which  prevents  a  government  official 
from  arresting  and  holding  individuals  indefinitely 
without  lawful  rea.  ^hs .     Furthermore ,  Amendment  I 
guarantees  che  right  of  individuals  to  belong  to  a 
political  party  that  opposes  the  President. 

2.  no.       The  U.S.   Supreme  Court  decided  that  the  prisoner's 

constitutional  rights  were  not  violated.     He  had 
been,  convicted  according  to  legal  procedures  set 
eorth  in  Amendment  V  of  the  U.S.  Constitution.  See 
Lae  case  of  Louisiana  ex.   rel .  Francis— v.  ii*eswebe£ 
(1947). 

3.  YES.     This  right  is  guaranteed  by  the  First  Amendment. 

4.  NO.       According  to  Article  VI  of  the  U.S.  Constitution, 

"No  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under 
the  United  States..     A  person  has  the  constitutional 
right  to  be  eligible  for  a  position  in  the  govern- 
ment regardless  of  his  or  her  religious  beliefs,  or 
lack  of  them. 

5.  NO.       The  privilege  of  the  writ  of  habeas  corpus  (Article 

1/   Section  9)   protects  an  individual  against  arbi- 
trary arrest  and  detenc.  on. 


NO.       Article  I,   Section  9,  denies  to  Congress  the  power 
to  pass  a  "bill  of  attainder."     A  bill  of  attainder 
is  a  law  that  would  punish  an  individual  without  a 
trial  in  a  court  of  _law.     Individuals  are  protected 
against  the  power  of  Congress. to  ta^e  away  their 
legal  rights  to_  defend  themselves  in  a  court  sjf  law 
against  criminal  charges  and/or  official  ponishntents . 

NO.       The  U.S.   Supreme  Court  has  decided  that  the  right 
to  free  speech  is  not  unlimited.     Thus,   the  First 
Amendment  guarantee  to  free  speech  does  not  protect 
public  incitement  to  riot  or  commit  violence.  See 
Reiner  v.  New  Yorfr   (1951) . 


NO.       The  24th  Amendment  to  the  U.S.   Constitution  bans 

payment  of  poll  taxes  as  a  condition  for  voting  in 
public  elections .     People  *;ho  cannot  or  will  not 
pay  such  a  tax  have  the  right  to  vote. 
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9.     YES .     Article  I,   Section  9,  oftheU.S.  Constitution  de- 
nies Congress  the  power  to  pass  an  ex  post  facto  * 
law,  which  is  described  in  this  example.     A  person 
has  the  right  tc  be  judged  and  punished  only  accord 
ing  to  laws  in  force  at  the  time  he  or  she  was  con- 
victed of  criminal  behavior. 

10.  NO.       A  state  government  may  pass  and  enforce  laws  to 

protect  children.     This  kind  of  action  does ^not 
necessarily  violate  the  constitutional  right  of 
freedom  of  religion,  which  is  guaranteed  by  Amend- 
ment I.     See  Pr ince  v . - -Mass a chuset ;ts  (1553). 

11.  YES.     The  U.S.   Supreme  Court  has  decided        government  ^ 

does  not  have  unlimited  power  to  <  •     ■»   or"  prevent 
peaceful  and  orderly  public  irieeti  In  this  case 

constitutional  rights  guaranteed     y       e  First  Amend 
ment  were  violated.     See  Niemotkov    ,,  Maryland 
(1951) . 

12.  NO .       The  U.S.   Supreme  Court  has  decided  that  there  are 

limits  to  an  individual's  constitutional  right  of 
free  speech.     Thus ,   a  government  may  pass  and  en- 
force laws  against  noises  that  cause  public  dis- 
turbance.    See  KQvacs-U.  Cooper  (1949). 

13.  NO.       A  person  has  the  constitutional  right  to  a  trial  by 

jury,   but  the  Constitution  does  not  say  how  many 
'people  should  serve  on  a  jury.      (See  Amendment  VI.) 
See  wiiliams-^— Florida  (1970). 


14.  YES.     The  U.S.   Supreme  Court  has  decided  that  this  case 

involved  a  violation  of  the  woman's  constitutional 
right  of  "due  process"    (fair  and  equal  treatment 
under  the  laws)  which  is  guaranteed  by  Amendment  V. 
See  Erontiera  v.   Richardson   (1973)  . 

15.  YES.     The  U.S.   Supreme  Court  has  decided  that  this  kind 

of  search  violates  a  person's  constitutional  guaran- 
tee against  unreasonable  search  and  seizure,  which 
is  set  forth. in  the  Fourth  Amendment.     See  Chime 1  v. 
California    (1969) . 
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LESSON  PLAN  AND,  NOTES  -  FOR  TEACHERS 

111-12.     Constitutional  Rights  and  Liberties 

Pr^view-of  Main^Points 

....  v  '.         .  . 

This  3  ^son  i-s  about  constitutional  rights  and  liber- 
ties in  the  ;    ited  States.     It  draws  attention  to  rights  and 
liberties  '         are  set  forth  in  the  U.S.  Constitution."  Fur- 
thermore ,    :  iescions  are  raised  about  the  various  meanings  of  - 
these  rights  and  liberties  in  particular  cases  and '  about  ^Limi- 
tations on  these  rights  and  freedoms. 

Connection  to  Textbooks 

This  lesson  can  be  used  with  government  textbook  chap- 
ters on  civil  'liberties  and  rights. 


Objectives 

Students  are  expected  to: 

1.  speculate  about" the  constitutional  rights  and  liberties 
of  people  in  the  United  States  in  response  to  a  series  of 
examples  in  a  quiz;  ; 

2.  discuss  speculatively  issues  about  constitutional  rights 
and  liberties  that  are  raised  by  discussion  of  a  series 
of  ex?    rles   in  "a  quiz; 

identity  '-.he  parts  of  the  U.  S'.  Constitution  that  set 
:orth  civil  liberties  and  rights; 

4.  identify  examples  of  civil  liberties  and  rights  guaranteed 
by  the  U.  Sr,  Constitution ; 

5.  .  distinguish  examples  of  civil  rights  and  liberties  that 

are  set  forth  rather  clearly  and  exactly  in  the  Constitu- 
tion from  those  th^t  have  raised  issues  requiring  inter- 
pretation by  the  Supreme  Court. 

Suggestions  for  Teaching  the  Lesson  : 

The  first  part  of  this  lesson,  which  involves  the  15- 
item  quiz,  can  be  used  as  a  "springboard"  to  textbook  discus- 
sions of  civil  liberties  and  rights.     The  items  in  this  q^-.z 
should  serve  to  focus  attention  on  and  arouse  curiosity  about 
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the  civil  liberties  arid  rights. of  Americans.     Discussion  of 
these  items  can  set. the  stage  for  the_  systematic  study  of 
constitutional  rights  and  liberties  in  a  textbook. #  The -Sec- 
ond part  of  this  lesson,  which  involves  a  description  of 
rights  and  liberties  in  the  U.S .  Constitution,  can  also  be 
used  as  a  follow-up  to  discussion  of  the  introductory  quiz. 

Opening  the  Lesson 

•  Ask  students  the  meaning  of  constitutional  rights  and 
liberties.     Ask  them  for  examples  of  their  legal  rights 
and  freedoms.     Ask  them  why  it  is  important  to  know 
about  their  rights  and  liberties. 

•  Have  students  read  the  first  page  of  the  lesson,  which 
challenges  them  to  demonstrate  their  knowledge  of  con- 
stitutional rights  and  liberties  by  taking  a  quiz, 
which  appears  on  the  next  page  of  the  lesson.  Rein 
force  this  challenge.     However,   Inform  students  tha  - 
they  will  not  receive  a  grade  for  their  performance  on 
the  quiz.     Rather,   the  purpose  is  to  initiate  discis- 
sion of  the  rights  and  liberties  that  they  have  under 
the  Constitution. 

Developing— the -Lesson 

•  Distribute  copies  of  "A  Quiz .About  Constitutional 
Rights  .tr.c  Liberties"  to  students.     x-Iake  certain  that 
everyone  ur-ler stands  the  directions.     Then  have  stu- 
dents taSc  the  quiz.     Don't  permit  students  to  sea  the 
'•Answer  Fao^-t"   for  tb^s  quiz,  which  can  be  found  at  the 
end  of  ck'-  J-^son.  t 

•  Discuss  slv  invc/esiroi^es.  to  each  item  on  the  qui  2 . 
Ask  them  to  e.wlain  why  they  responded  "YES"  or  "NO"  to 
each  item.     Encourage  a  " free  wheeling"  and  speculative 
discussion.     Do  not  provide  answers^at  this  point  in 
the  lesson.     Rather,   encourage  students  to  raise  issues 
and  questions  and  to  explore  alternative  answers  in  the 
discussion.     Don't    -how  the  "Answer  Sheet"  for  the  quiz 
to  students.     ThjL*>  Jhould  be  don*    Lit  the  conclusion  of 
the  lesson. 

•  Tell  students  they  will  have  an  opportunity  to  study 
information  that  pertains  to  the  quiz.     They  can  check 
their  answers  against  what  they  learn  from  this  reading 
assignments 

•  Have  students  read  the  descriptiqn_of  "Civil  Liberties 
and  Rights  in  the  Constitution"   that. constitutes  the 
remainder  of  the  lesson. 


2  ..  U 
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•  Have  students  answer  the  questions  at  the  end  of  the 
lesson,  which  involve  review  of  the  knowledge  included 
in  the  preceding  section  of     s~  lesson.     Discuss  these 
questions  with  them. 

Concluding^  the  Wesson 

»    Challenge  students  to  take  the  quiz  again.  Perhaps 

they  will  change  some  of  their  answers  in  the  light  of 
knowledge  gained  from  their  work  with  this  lesson. 

e    Distribute  a  copy  of  the  "Answers  to  the  Quiz  About 
Constitutional  Rights  and  Liberties,"     This  answer 
sheet  can  be  found  at  the  end  of.  the  lesson.  Review 
these  answers  with  students.     Point  out  that  some  items 
are  rather  clear  examples  of  rights  or  liberties  that 
are  set  forth  in  the  Constitution.     In  contract,  other 
items  are  examples  of  constitutional  ii*'ues  titat.have 
been  interpreted  by  the  Supreme  Cour*  particular 
cases  .     Emphasize  that  continuing  is^         have  been 
raised  about  limitations  on  the  exercise  of  rights  and 
liberties.     For  example,  at  what  point  does  the  freedom 
of  one  person  interfere  with,  the  freedom  or .rights  of 
another  person?     When  does  the  exercise  of  freedom  by  a 
person  endanger  public  order  or  the  security  of  the 
nation?    ^These  questions  often  are  difficult  to  answer. 
They  are  dealt  with  by  judges  in  courts  of  law  who  must 
interpret  the  Constitution  as  it  applies  to  particular 
cases  m 

•  Invite  students  to  raise  questions  about  any  cf  the 
items  on  the  answer  sheet. 


Suggested  Reading 

Brant,   Irving.     The  Bill  of  Rights:     Its  Origins  and ^Meaning 
(Indianapolis:     Bobbs-Mdrrill  Company,   196S) .  - 

Cohen,  William.,   Schwartz,  Murray,  and  Sobul ,  DeAnne.  The 
Bill  of  Rights:     A  Source  Book   (Beverly  Hills,  Cali- 
fornia :     Benziger ,   1976) . 

Pleasants,  Samuel.     The  Bill-of -Rights   (Columbus,  Ohio: 
Charles  E .  Merrill  Books,   Inc.,  1966). 


Suggested  Films 


INTERROGATION  AND  COUNSEL 

The  Fifth  and  Sixth  Amendments  are  introduced  in  drama- 
tic situations  involving  an  accused  person's  privilege  against 
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self-incrimination  and  his  right  to  legal  counsel •     From  THE 
BILL  OF  RIGHTS  series,   ehurchill  Films,   1967,   21  minutes. 

FREEDOM  TO  SPEAK:      THE  PEOPLE  OF  NEW  YORK  VS.    IRVING  FEINER 

This  film  combines  re enactments  with  interviews. of .par- 
ticipants in  the  case  of  a  college  student  whose  conviction 
for  incitement  to  riot  was  upheld  by  the  U.S.  Supreme  Court. 
It  shows  how  constitutional  interpretations  vary,  with  time 
snd  changes  in  public  opinion  and  raises  the  issues  of  free- 
dom vs.   security,  liberty  vs.   law,   right  vs.  responsibility, 
and  liberty  vs.   license.     From  OUR  LIVING  BILL  OF  RIGHTS 
series,  Encyclopedia  Britannica  Educational  Corp.,   1967,  23 
minutes. 

THE  STORY  OF  A  TRIAL 

Using  a  case  involving  two  young  men  accused  of  a  mis- 
demeanor,  the  film  provides  an  introduction  to  procedures 
that  protect  citizens'  rights_and  the  constitutional  safe- 
guards of  the  accused.     From  BILL  OF  RIGHTS  IN  ACTION  series, 
L^A  Educational  Media,   1976,   21  minutes. 

FRLEDOM  OF  RELIGION 

The  Bill  of  Rights  guarantees  freedom  of  religion,  but 
what  if  laws  are  broken  or  life  is  endangered  in  the  exercise 
of  that  freedom?     The  film  uses  a  blood  transfusion  case  to 
discuss  constitutional  issues. and  analyze  when  society's  in- 
terest outweighs  an  individual's  constitutional  right  to  free- 
dom of  religion.     From  BILL  OF  RIGHTS  IN  ACTION  series,  BFA 
Educational  Media,   19s- 3,   21  minutes. 


FREEDOM  OF  SPEECH 

■  The  film  uses  the  case  of  a  controversial  speaker  con- 
victed of  disturbing  the  peace  to  stress  the  importance  and 
complexity  of  the  issues  involved  in  free  speech.     The  law- 
yers argue  the  constitutional  issues  in  an  appeals  court. 
From  BILL  ^OF  RIGHTS  IN  ACTION  series,   BFA"  Educational  Media, 
1968,   21  minutes. 


FREEDOM  OF  THE  PRESS 

A  reporter  refuses  to  cooperate  inacriminal  investi- 
gation, protecting  the  source  of  his  news  story-     The  film 
questions  the  meaning  of  the  First  Amendment's  prohibition 
against  laws  that  abridge  freedom  of  the  press.     From  BILL  OF 
RIGHTS  IN  ACTION  series,   BFA  Educational  Media,   1973,  21 
minutes. 

DUE   PROCESS  OF  LAW 

A  college  student  is  suspended  following  a  rock-throwing 
incident  during  a  campus  demonstration.     The  film  presents 
opposing  interpretations  of  the  due  process  clause  of  the 
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Fifth  Amendment,  and  suggests  that  due . process  is  time  cbh-^ 
suitiing  and  often  in  conflict  with  the  immediate  need  to  avoid 
further  violence.     The  result  of  the  . student 1 s  application 
for  reinstatement  is  left  open-ended.     From  BILL  OF  RIGHTS  IN 
ACTION  series,  BFA  Educational  Media,  1971,   23  minutes. 


EQUAL  OPPORTUNITY 

Two  factory  workers  of  different  races  compete  for  the 
same. promotion.     The  film  reviews  the  constitutional  issues 

involved  in  establishing  equal  employment  opportunity  and  

deals  with. seniority ,  union  contracts,  qualifications  of  com 
peting  employees,  arid  differing  interpretations  of  "discrimi 
nation."     The  film  is  open-ended.     From  BILL  OF  RIGHTS  IN 
ACTION  series,  BFA  Educational  Media,  1969,   22  minutes. 
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111-13.      OPINIONS  ABOUT  CIVIL  LIBERTIES  AND  RIGHTS 


Civil  -XiBejrties-  are  freedoms  spelled  out  in  a  constitu- 
tion.    They  guarantee  that  people  and  property,  will  be  pro- 
tected by  law  against  arbitrary  interference  by  the  govern- 
ment.    Civil  liberties  restrain  the  government  from  abusing 
citizens  in  certain  ways. 


Civil  rights  are  acts  of  government  to  protect  citizens 
against  certain  abuses  by  other  citizens  or  government  offi- 
cials.    The  terms  civil  liberties  and  civil  rights  often  are 
used  to  mean  the  same  thing. 

Neither  civil  liberties  nor  civil  rights ,  however ,  give 
people  unlimited  freedom.     For  example,  freedom  of  speech 
does  not  mean  that  ajjerson  can  incite  a  riot  or  ruin  another 
person's  reputation  by  spreading  lies. 

What  do  Africans  believe  about  the  liberties  and  rights 
of  people  under  the  Constitution?     What  are  your  opinions 
.about  the  freedoms  and  opportunities  of  people? 

This  lesson  is  ^^9yt  ^responses  to  ^public  opinion  polls 
concerning  freedoms  of^p§opie  under  the  Constitution^  Your 
opinions  will  be  soiictted.     You  will  also  have  an  opportunity 
to  examine  the  responses  of  other  Americans  to  the  same  or 
similar  public  opinion  poll  items. 

 '     _._JU.   

Directions-  for  Responding^fco  an  Qpmion  Poll 

Read  each  statement  on  the  next  page  and  place  a  check 
in  the  column  that  indicates  your  belief  or  bpihion   (Agree  of 
Disagree)  .     Answer  each  item  separately  and  continue  until 
ail  15  are  complete.     Leave  ho  blanks. 

Respond  to  each  item  quickly  with  the  first  answer  that 
comes  to  mind.     This  is  not  a  test  of  your  knowledge.  There 
are  no  right  or  wrong  answers. 

Respond  to  the  items  in  order ,   from  \L-_15 .     Answer  each 
item  before  moving  to  the  next  one.     Don't  skip  any  items. 

Once  you  have  made  an  answer,  do  not  erase  or  change  it. 

When  you  have  finished,  put  down  your  pencil  or  pen  and 
wait  for  further  instructions. 


Ill 
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PUBLIC  OPINION  POLL  ABOUT  CIVIL  LIBERTIES 

AND 

RIGHTS 



I  terns 

Responses 

■* 

Art' 

1. 

People  should  have  the  right  not  to  be  sentenced 

2. 

The  American  Nazi  Party  wants  to  have  a  march  and 

rally  in  your  town.    They  should  be  allowed  to  do 

3. 

Newspapers  that  preach  revolution  should  be  banned. 

4.  Police  and  other  groups  have  sometimes  banned  or 
censored  certain  books  and  movies  in  their  cities. 
They  sftpuld  have  the  power  to  do  this.   

5.  Every  citizen  should  have  the  right  to  hold  an 
orderly  public  meeting  to  express  ideas.  ...... 

6.  Every  citizen  should  have  the  right  to  voice  any 
opinion  s/he  wants  to, .as  long  as  it  does  not 
involve  slander  or  intentional  lies  

7.  A  person  convicted  of  murder  should  be  executed  

in  the  same  manner  in  which  s/he  killed  the  victim.  ^ 

8.  Citizens  should  have  the  right  to  print  any  point 

of  view  they  want  to  print,  as  long  as  it  is  true.  . 

9.  If  a  leader  of  the  communist  party  wanted  to  give 
a  speech  in  this  town  advocating  a^ change  in  our 
form  of  government,  s/h£  should"  be"  allowed  to 
speak  

10.  Atheists  should  not  be  allowed  to  give  speeches 

on  the  radio  or  television  •  •  • 

11.  People  should  be  secure  from  unreasonable  searches 
and  seizures.  .................... 

12.  Bocks  that,  support  communism  or  atheism  should  be 
removed  from  the  library   .°.  

13.  A  woman  should  have  the  right  to  speak  at  a  com- 
munity meeting,  urging  that  a  law  be  passed  that 
would  limit  the  number  of  children  a  family  can 
have.  ........................ 

14.  Torture  is  not  too. strong  for  a  drug  pusher  who 
gives*  heroin  to  a  12-year-old   .  . 

15.  To  effectively  combat  terrorism,  it  is  sometimes 
necessary  for  police  to  secretly  break  into  the 
headquarters  of  suspects  to  obtain  evidence.  .... 


STUDENT  WORKSHEET  1 


Tallying  Opinions  About  Civil  Liberties  and  Rights 


GROUP  I 

GROUP  II 

item  i 

Agree 

Disagree 

item p  / 

Disagree 

Hyie?   

Item  14 

Disagree 

Agree 

Item  o 

Agree 

Disagree 

item  7 

Arf  via  A 

Agree 

Disagree 

Item  13 

Agree 

Disagree 

I  tent-  6 

Agree ;   

Disagree  : — 

Item  2 

Agree 

Disagree 

item  iu 

Disagree 

ngree 

Item  8 

Agree 

Disagree 

Item  3 

Disagree  i  -( 

Agree  ^ 

Item  4 

Agree 

Disagree 

Item  12 

Disagree 

Agree 

Item  11 

Agree 

Disagree 

Item  15 

Disagree  — 

Agree 
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STUDENT  WORKSHEET  2 
Interpreting  Data  About  Civil  Liberties  and  Rights 


General  Opinions  About  Rights   (Group  I) 

1;  Which  of  these  5  items  received  the  greatest  support  in ■ 
your  class?  (Support  is  indicated  by  the  total  score  in 
the  left-hand  column  "Agree.")  , .  ^ 

2.  Is  there  any  pattern  (general  tendency),  in  the  responses 
to  these  items?  .If  so,  describe  the  pattern. 


3.     Write  a  one— sentence  summary. statement^  supported  by 

these  data  (responses  to  items  in  Group  I),  that  describes 
your  class's  opinions  about  civil  liberties  and  rights  in 
the  Constitution.     -   


Applying  Rights  to  Specific  Situations   (Group  XX)- 

In  answering .these  questions, '  note  that  " support"  for 
rights  is  indicated  by  the  total  scores  in  the  left-hand  col- 
umn ,   sometimes  "Agree,"  sometimes  "Disagree." 

i.     Which  item  received  the  greatest  support  from  your  class? 


Which  item  received  least  support?    -  - 

2.     Is  there  any  pattern   (general  tendency)   in^the  responses 
to  these  items?   __   If  so,  describe  the  pat- 

tern arid  compare  it  to  the  pattern  of  responses  in  Group 
I  items. 


3*     Notice  that  each  item  of  Group  I  is  associated  with  one, 
'     two,  or  three  items  in  Group  II.     Circle  the  response  be- 
low that  most  accurately  describes  the  pattern  (general 
tendency)  of  results  aeross  these  two  groups. 

a.  Support  for  Item  1  is   (stronger,   the  same,  weaker) 
than  Items  7  and  14. 

b.  Support  for  Item  5  is    (stronger,   the  same ,  weaker) 
than  Items  9  and  13. 
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c.  Support  for  Item  6 is*  (stronger,  the  same,  weaker) 
than  Items  2  and  10. 

d.  Support  for.  item  8  is_  .(stronger',  the  same,  weaker) 
than  Items  3>  4,   and  12. 

e.  Support  for  Item  11  is    (stronger,  the.  same,  weaker) 
than  Item  15. 

4.     You  may  have  discovered  that  the  items  in  Group  II  asked 
you  to  apply  a  right  in  a  specific  situation.     In  Group  I 
you  were  responding  to  the  rights,  in  gen^r'al.     Given  the 
patterji  "of  responses  you've  found-/  and  "the  comparisons  in 
''Question  3,  what  general  statements  can  you  mak^.  to  de- 
■    scribe  your  class's  opinions  about  civil  liberties  and 
rights?  ,  ,< 

a .  ±   •  . 


b. 


RESULTS  OF  NATIONAL  OPINION  POLLS 

So  far  you've  explored  attitudes  of  you  and  your  class- 
mates toward  parts  of  the  Bill  of  Rights.     Many  of  the.  state- 
ments to  which  you  responded  in  this  survey,  however,  have 
appeared  in  national  surveys  of  both  adults  and  students.  In 
interpreting  the  results  of  those  surveys,  you  will  want  to 
focus  on  three  questions. 

(a)  Is  there  a  pattern  of  results  that  emerges  from  these 
surveys? 

(b)  If  so,  how  does  it  compare  to  your  own  survey  ^findings?- 

(c)  How  can  we  explain  these  results  overall? 


General:  Attitudes 

Over  the,  years,   the  vast  majority  ,of  Americans  have  ex- 
pressed strong  support  for  general  statements  of  rights. 
More  than  96%  of  respondents  have  agreed  that: 

1.     the  minority  should  be  free  to  criticize  majority 
'opinions;  : 


111-13 


288 


2.  people  in  the  minority  should  be  free,  to  try  to  win 
majority  support? 

3.  '   citizens  have  the  right  to  express  any  opinion  they 

wish. 

Similar  majorities  agree  that  people  should  have  the 
right  to  hold  meetings  and  to  print  any  point  of  view. 

-J* 

s  _       _  -  y_  -  -  _         _  ^  __  _ 

Howeyer,  as  shqwn  below,  people  have  not  been  as  likely 

to  agree  that  certain  civil  liberties  or  rights  should  be  en- 
joyed by  unpopular  individuals  or  groups. 

Opinions  About  Bights  ,  Ajpplied^  £o"  Situations 

(National  Opinion  PollsT  .... 


Agree 

i. 

Torture  is  an  acceptable  punishment   (Item  4) 

47% 

(i) 

2. 

► 

Prevent  woman ' s  speech  about  limiting  family 
size    (Item  13) 

*60% 

(2) 

3. 

Bah  speech  by  unpopular  group   (Item  9) 

56% 

(3) 

4. 

Review  protest  meeting  to  prevent  preaching 
government  overthrow  (Item  10) 

53% 

(1) 

5.  . 

Ban  newspapers  that  preach  revolution,  (Item  3) 

52% 

(i) 

6. 

Ban  or  censor  certain  books  and  movies   (Item  4) 

*60% 
57% 

(4) 
(1) 

7. 

Outlaw  groups  that  preach  government  overthrow 

67% 

(1) 

8. 

Prevent  newspaper  from  publishing  criticism  of 
elected  officials 

*33% 

(2) 

9. 

Should  not  allow  atheist. to  hold  office 

*34% 

(2) 

0. 

Should  have  laws  againsi  publishing  communist 
literature                      '     •   '  Vi" 

*61% 

(4) 

*  High  school  students;   all  others  are  adult  respondents. 

(1)  Louis  'Harris.     O^g- Anguish--  of  -Change   (New  York:     W„  W„ 
Norton  S  Co.,   Inc. ,   1973) ,  ppV  278-282. 

(2)  National  Assessment  of  .Educational  Progress.     Changes.- in? 
^Political  knowledge  and  Attitudes^ '_  1969-76    (Denver:  Edu- 
cation Commission  'of  the  States*  1978}  -r  pp.  7-14. 

(3)  James  Pro thro  and  Charles  Griggs     "Fundamental  Principles 
of  Democracy,"  Jo ur nal-Qf - Pol i t i c s ,  Vol.   22 ,  1960 ,  pp. 
276-294. 

(4)  H. .  H-j  Eemmers .  Anti— Democratic  Attitudes  in  Airier  i  can 
Schoqls.  {Evanston-:     Northwestern  University  Press,  1963), 
pp.  61-72. 
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STUDENT  WORKSHEET  3 


Considering  the  responses  to  both  general  statements  of 
rights-  and  specific  applications .  of  ,thes_e  rights,  how 
would  you  describe'  Americans1  opinions  about  civil  liber- 
ties and  rights.      (Remember,  your  description  should  be 
supported  by  the  data  presented  on  page  288.) 


Compare 
class . 

these  national  survey  results 
In  what  ways  are  they  similar 

to 
ot 

those.,  of  your 
different? 

a.     In  the  light  of  survey  results,  how  do  you  think  most 
Americans,  of  recent  years,  would  have  reacted  to 
this  statement  by  Voltaire:     "I  disagree  with  all 
that  you  say,  but  I  will  fight  to  the  death  for  your 
right  to  say  it." 


What  is  your  reaction  to  Voltaire's  statement? 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


111-13.     Opinions  About  Civil  Liberties  and  Rights 


Preview  of  Main  Points 

The  lesson  focuses  attention  on . the  meaning  of  civil 
liberties  and  rights  in  the;  ConslSf^ution>^6lEud©nts  respond 
to  an  opinion  survey  derived  in  part  from  items  used  in  polls 
fay  Harris,  Remitters,  and  other  social  scientists.     As  the 
class  interprets  the  results,  questions  are  raised  about  the 
meaning  of  these  rights  and  liberties,  in  theory  and 'in  prac- 
tice.    The  lesson  concludes  with  an  opportunity  for  students 
to  compare  their  responses  to  actual  attitude  surveys  and 
opinion  polls  administered  to  national  samples  of  adults  and 
students. 


Connec±xQn  to-Text books 

This  lesson  enriches  textbook  discussions  of  civil  lib- 
erties and  civil  rights  by  giving  students  the  opportunity  to 
interpret  relevant  public  opinion  survey  dataj not  found  in 
textbooks. 


Objectives 

Students  are  expected  to: 

1.  react  to  statements  about  civil  liberties  and  rights  by 
completing  an  opinion  poll; 

2.  organize  and  interpret  responses  of  class  members  to  art 
opinion  poll  about  civil  liberties  and  rights; 

3.  infer  from  data  collected  in  national  surveys  that  most 
Americans  support  general  statements  about  civil  rights 
and  liberties; 

4.  infer  from  given  data  that  Americans1  support  for  civil 
liberties  and  rights  applied  to  specific  cases  is  signifi- 
cantly less  than  for  the  general  statements  of  rights; 

5.  speculate  abcsit  likely  consequences  for  the  nation  arising 
from  a  split  between  theoretical  acceptance  and  practical 
rejection  of  certain  civil  liberties  and  rights. 
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Suggestions- for  Teaching  the  Lesson 

This  lesson  can  serve  as  a  "springboard"  to  textbook 
material  about  civil  liberties  and  rights.     Or  the -lesson 
could  be  an  application  exercise  giving  students  an  oppo^-  , 
tunity.tp  use  concepts  learned  in  their  textbook  to  interpret 
opinion  poll  data.  . 

%         Opening  frfre  Lesson  ^ 

a     Explain  that  politicians  and  social  scientists'  use  pub-  - 
lie  opinion  surveys  both  as  a  guide  to  policy  decisions 
and  as  a  measure  of  the  health  and  well-being  of  ..Ameri- 
can democracy  .   .Mention  that,  our  particular  area  of  in- 
terest in  thi^p  lesson  is  civil,  liberties  and t rights. 
ThUs  survey  asks  for  their  opinions  about  actions  peo-  y 

.      pie  should  and  should  not  be  allowed  to  do.  m 
*  * 

»    Instruct  students  not  to  put  their  ^i&ries  on  the  surveys, 
so  that' their  responses  will  be  anonymous.  Following 
\    the  directions  on  the  survey>  students  should  respond 
to  each  i ten?  according  to  their  opinion.     This  is  not  a 
test  with  correct  or  incorrect  answers. 

■*  * Developing  the  Lesson  ' 

*  Distribute  copies  of  the  survey-.     Be  certain  that  stu- 
dents understand  the  directions  for  completing  the  opin- 

*  ion  poll.    ^Remind  students  not'  tq^Bjpt  their  names  on 
the  paper.     Studehts  should  be.  ffndbshed  within  10  min- 

■5      utes.     They -should  respond  quickly  'to  each  it^m. 

J*  Col lie t% all  answer  sheets  when  students  have  completed 
their  tasks.     Shuffle  the  papers. and  redistribute  them, 
to  students  in  such  a  way  that  no  student  will  have  his 
or  her  own-  answer  sheet.  c  ^ 

*  Distribute  copies  of    STUDENT    WORKSHEETS  1  and  2.  Stu- 
dents should t set  aside  WORKSHEET  '2  momentarily.     Notice  * 
on  WORKSHEET  \1  —  "Tallying  Opinions  About  Civil  Liber- 
ties and  Rights"  ~  that  the  items  have  been  placed  in 
two  groups. 

_  _    :  \      _    - 

*  Begin  with  the  smaller  group  of  items.  —  Group  I  _ 
which  includes  Items  1,  S,   6,   8,  and  11.     For- each  item, 
ask  students  to  raise  their  hands  if  the  response  on 
the  sheet  in  front  of  them,  for  that^item,  is  "Agree.1 
Announce  the  total  ^and  record  the  number  in  the  appro- 
priate box  on  the  Tally  Sheet.  .  Students  .sMduld  do  the 
same  on  their  copies  of  the  Tally  Sheet..;    In  the  same 
manner,  record  the  number  of  "Disagree"  responses  for 
each  item.  . 
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Turn  now  to  the  remaining  items.    Notice  first. that  the 
response  categories   ("Agree"/"D±sagree,,J   vary  in  their 
arrangement  on  the  page  under  Grer.P  II.     The  reason  for 
this  lies  in  the  fact  that  for  some  items   (9,  13,  2  and 
4),  an  "Agree"  response  indicates  support . for  a  particu- 
lar right,   as  was  the  case  for  ail  items  in  'Group  I . 
For  the  remaining  items y  however^  atn  "Agree"  indicates 
rejection  of  that  right-     In  Item  14 ,  for  example,  a 
favorable  response  supports  torture  as  punishment, 
thereby  rejecting  a  belief  that  punishment  should  not 
be  cruel  or  unusual.     Thus,   the  alignment  of  response 
categories  on  the  Tally  Sheet  insures  that  support  for 
civil  rights  and  liberties  is  consistently  recorded  in 
the  first  (or  left)   column,  arid  rejection  is  reflected 
in  the  second   (or  right)  column i 

The  same  change  relates  to  the  order  of  items  listed. 
This  order  was  chosen  to  compare  more  easily  responses 
toward  specific  applications  of  rights   (items  in  Group 
II)   to  responses  toward  general  statements  about  rights 
(Group  I)  .     The  relationship  of  items  to  rights  is  as 
follows:     freedom  from  cruel  or  unusual  punishment 
(Items  1,   7,  14),  freedom  of  speech   (Items  5,   9  and  13), 
freedom  of  assembly  (Items. 6,   2,   101,  freedom  of  the 
press   (Items  8,   3,   4,  and  12) ,  and  freedom  from  unrea- 
sonable searches  and  seizures   (Items  11  and  15) * 

With  the  two  exceptions  explained  above,,   the  procedure 
for  tallying  responses  to  Group  II  items  is  identical 
to  that  of  Group  I .     Because,  of _ the  different  item  dis- 
play, however,   students  should  be  cautioned  to  look  at 
t&e  correct  i'tem  of  the  survey  before  raising  _tbeir 
hands  to  report  a  response,  and  then  to  place  the  total 
in  the  correct  box  for  the  correct  item  on  the  Tally 
/Sheet.  \ , 

With  all  items  how  tallied,  direct  the  students1  atten- 
tion to  the  first  set  of  items.     Lead  a  discussion  in 
which  students  analyze  their  results ,  using  the  first 
section   ("General  Opinions  About  Rights")   of'  WORK  iEET 
2  —  "Interpreting  Data  About  Civil  Liberties  and 
Rights."     Typically,  students  jand_ adults )  respond  very 
favorably  to  these  general  statements  of  rights,. as 
will  be  evident  when  you  present  the  results  of  other 
surveys  later  in  the  lesson. 

Moving  to  the  second  group  of  items  in  WORKSHEET  2,  you 
mxjght  choose  to  explain  the  basis^  £  or.  the  arrangement 
of  items  and  responses  on  the  Tally  Sheet. 

Lead  av  discussion  in  which  students  analyze  the  results, 
.using  the  second  section  ("Applying  Rights  to  Specific 
^Situations")   of  WORKSHEET  2.     Typically,   support  for 
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specific  application  of  rights  tends  to  be  lower  than 
for  general  belief  statements. __If_ this  pattern  is  not 
evident  in  your  students'  set  of  responses,  it  will 
appear  when  they  view  results  from  national  surveys. 

Concluding  the  Lesson 

•  Distribute  copies  of  "Opinions  About  Rights  Applied  to 
■         Situations   (National  Opinion  Polls)"  and  STUDENT  WORK- 
SHEET 3.     Note  that  some  of  the  items  on  the  survey 
they  have  taken  are  the  same  as,  or  similar  to^  ques- 
tions asked  of  thousands  of  citizens,  both  pre-adults 
and  adults. 

•  Have  students  interpret  the  national  survey  results  and 
compare  them  to  the  results  of  their  own  survey.  Ques- 
tions 1-3  of  WORKSHEET  3  can  serve  as  a  guide  to  their 
analysis.. 

•  Have  students  discuss  the  implications  of  their  findings 
for  the  health  and  well-being  of  the  Bill  of  Rights. 
Question  3  of  WORKSHEET  3  provides  a  catalyst  for 

r  discussion. 

.  •    You  may  wish  to  have  students  discuss  and/or  explore 
issues  and  questions  associated  with  any  of  the  15 
items  in  the  public  opinion  poll.     These  items  reflect 
constitutional  issues  in  the  lives  of  citizens. 


Suggested  Films 

FREE  PRESS/FAIR  TRIAL 

This  film  reports  in  depth  on  the  dilemma  of  balancing 
First  Amendment  guarantees  of  an  uninhibited  press  and  the 
public's  right  to  know  with  the  Sixth  Amendment's  guarantee 
of  a  defendant's  right  to  a  speedy  and  fair  trial  by  an  impar- 
tial iury.   -Film  clips  from  the  trials  of  Bruno  Hauptman, 
Dr.  Sam  Sheppard,  Bettie  Sol  Estes,  Lee  Harvey  Oswald,  and 
Wayne  Henley,  Jr.,  plus  clips  of  Nixon  and  Agnew  claiming 
iress  prejudices,  are  ^included.     WNET/Teaching  Film  Custodians, 
1973,   3Q  minutes,  black  and  white. 

THE  JUST  AND  ESSENTIAL  FREEDOM 

The  film  deals  with  Watergate,  the  Vietnam  War,  the 
Pentagon  Papers,  censorship  and  disclosure  of  sources  to  ex- 
amine the  confrontations  between  government  and  the  press 
under  the  First  Amendment.     Uses  several  presidents  to  illus- 
trate relations  with  the  press.     Through  conflicts  of  Jeffer- 
son and  Adams  it  explains  the  background  of  the  First  Amend- 
ment.    Xerox  Films,  1973,  52  minutes. 
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THE  JUST  FREEDOM 

The  First  Amendment  is  examined  in  depths  with  examples 
of  how  the  press  operates  at  local  and  national  levels.  The 
film  focuses  on  the  important  historical  role  of  the  news 
media  in  the  United  States*  and  compares  U.S.  newspaper  and 
television  news  coverage  with  that  of  other  countries.  As- 
sociated Press,   1974 ,   22  minutes. 

SPEECH  AND  PROTEST 

As  an  introduction  to  the  First  Amendment,   this  film 
dramatizes  situations  where  freedom  of  speech  or  assembly 
might  be  questioned.     Students  discuss  foreign  policy  and^ 
academic  freedom,  and  an  anti-war  demonstration  at  a  chemical 
plant  is  enacted.     Alternative  conclusions  are  included.  From 
the  BILL  OF  RIGHTS  series,  Churchill  Films,   1967,   21  minutes. 
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I I 1-14 •      WHAT  DOES  THE  CONSTITUTION  SAY  ABOUT  CIVIL  LIBERTIES 
AND  RIGHTS?  :, 


 Read  each  of  the  following  s tatements .     Decide  whether 

or  not  each  statement  describes  a  situation  that  agrees  with 
the  words  of  the  U.S.  Constitution.     If  so,  answer  YES.  If 
not;  answer  NO.     Circle  the  correct  answer  under  each 
statement. 


 Identify  the  number  of  the  Article  and  Section  or  the 

Amendment  to  the  Constitution  which  supports  your  answer.  4 
Write  this  information  on* the  line  below  each  item. 

CLUE:     Answers  to  these  items  can  be  found  either  in 
..Article  I ,  Sections  9  and  10,  or  in  Amendments 
"  I -VIII  or  in  Amendments  XIV-XXVI. 

1.     The  President,  with  approval  from  Congress,   suspended  the 
writof  habeas  corpus  in  order  to  intimidate  and  silence 
critics  of  the  gcpvernment. 

YES  NO 


2.     A  group  of  state  legislators  from  New  England,  who  were 
opposed  to  the  President,  held  a  peaceful  protest  demon- 
stration on  the  widewaik  in  front  of  the  White  House.  . 

YES  NO 


3.     Mr.  Rice  was  denied  the  right  to  vote  in  a  presidential 
election  because  he  had  not  paid  his  poll  tax. 

YES  NO 


4.     Federal  government  of ficials  arrested.  John  Evans  for 
breaking  a  law  that  had  been  passed  three' months  after 
Evans  committed  the  action  that  led  to  his  arrest. 

YES  NO 
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Police  were  conducting, a  house- td-house  search  looking 
for  evidence  of  illegal  activities .  When  asked  by  one 
resident  for  a  search  warrant,  the .police  replied  that 
they  didn't  need  one  and  entered  the  house  despite  the 
resident's  objections. 


YES  NO 


Joe  Smith  was  arrested  for  bank  robbery,   tried  and  found 
not  guilty  By  a  federal  court.     Based  on  new  evidence,  he 
was  arrested  and  tried  a  second  time  by  the  federal  gov- 
ernment.    This  time  the  jury  found  him  guilty. 


YES  NO 


7 .     A  classroom  teacher  criticized  the  policies  of  the  local 
juvenile  court.     A  deputy  sheriff  took  him  from  his  class- 
room, without  a  warrant,   to  the  judge's  chambers  for  an 
official  reprimand. 

YES  NO 


8.  The  Ku  Klux  Klan  petitioned  the  city  council  of  a  small 
Midwestern  city  for  the  right  to  hold  a  peaceful  demon- 
stration around  the  Court  House  square.     It  was  denied. 

YES  NO 


9.     A  public  school  system  refused  to  fire  teachers  who  did 

not  belong  to  a  Christian  church,  even  though^ the  majority 
of  citizens  in  the  community  demanded  that  this  be  done. 


ERLC 


YES  NO 


10.     A  local  newspaper  publi3hed  several  news  stories  severely 
criticizing  the  town's  police  chief  and  city  council. 
The  city  council  warned  the  paper's  editor  that  the  paper . 
.  would  be  closed  by  the  police  if  it  printed  any  more  criti- 
cal stories. 

YES  NO  . 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


iii-i4.     What  Does  the .Constitution  Say  About  Civil  Liberties 
and  Rights? 


P  r  e  vi  e  w_ of-Main  _  £o  xni:  s 

The  purpose  of  this  lesson  is  to  increase  students 1 
knowledge  of  certain  parts  of  the  Constitution  that  pertain 
to  civil  liberties  arid  rights . 


Connection  to  Textbooks 

This  lesson  can  be  used  to  reinforce  American  govern- 
ment textbook. treatments,  of  constitutional  liberties  and 
rights.     The  lesson  can  be  used  to  supplement  American  his- 
tory textbook  discussions  of  main  principles  of  the  Constitu- 
tion^ which  usually  follow  treatments  of  the  Constitutional 
Convention. 


Objectives 

Students  are  expected  to: 

1.  demonstrate  knowledge  of  the  constitutional  guarantees  of 
civil  liberties  and  rights  by  responding  correctly  with  a 
"YES"  or  "NO"  answer  to  each  item  in  this  lesson; 

2 .  support  -their  response  to  each  item  by  listing  the  cor- 
rect reference  in  the  U.S.  Constitution   (Article  and 
Section) ; 

3.  increase  knowledge  of  certain  parts  of  the  Constitution 
that  pertain  directly  to  civil  liberties  and  rights; 

4.  practice  skills  in  locating  and  comprehending  information 
in  the  U.S.  Constitution; 

5.  increase  awareness  of  how  the  Constitution  applies  to  the 
concerns  sof  citizens. 


Suggestions  for  Teaching  the  Lesson 

Opening  the  Lesson 

•  Inform  students  of  the  main  points  of  the  lesson. 

•  Be  certain  that  students  understand  the  directions  for 
the  lesson. 


111-14 


298 


Developing  the  Lesson 

Have  students  work  individually  or  in  small  groups  to 
complete  the  items  in  this  lesson. 

..)./  ...  '■• 

You  iiay  wish  to  have  different  students^  report  their 
answers  to  the  items  in  this  lesson.     An  alternative 
is  to  distribute  copies  of  the  answers,  when  appropri- 
ate, so  that  students  can  check  their  responses  against 
the  correct  answers. 

Concluding  the  Lesson 

Ask  students  to  explain  what  each  item  in  the  exercise 
has  to  do  with  civil  liberties  and  rights.     By  doing 
this,   students  can  demonstrate  comprehension  of  the 
idea  of  civil  liberties  and  rights. 

You  may  wish  to  have  students  examine  arid  discuss  in 
nore  detail  issues  and  questions  associated  with  the 
items  of  this  lesson. 


Answers 


±. 

NO, 

Article  I,   Section  9,  Clause 

2. 

YES, 

Amendment  I . 

3. 

NO, 

14th  Amendment. 

4. 

NO, 

Article  I,   Section  9,  Clause 

5. 

NO, 

4th  and  14th  Amendments. 

NO, 

5th  Amendment. 

7. 

NO, 

1st  and  14*th  Amendments. 

8. 

NO, 

1st  and  14th  Amendments. 

9. 

YES, 

Amendments  I  and  XIV. 

10. 

NO, 

1st  and  14th  Amendments. 
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111-15.     KEY  TERMS  FOR  UNDERSTANDING  CIVIL  LIBERTIES  AND 
RIGHTS 


Match  the  10  words  or  phrases  in  List  I  with  the  15 
statements  that  follow  in  List  II.     Write  the  letter,  which 
identifies  the  correct  answer  in  List  I,  in  the  space_ next  to 
the  appropriate  statement  in  List  II.     Each  item  in  List  I 
may  be  used  as  an  answer  one  or  more  times. 

\ 

\. 

LIST  I 

A.  immunity  from  Double  F.     Freedom  of  Assembly 
Jeopardy 

G.  Popular  Sovereignty 

B.  Writ  of  Habeas  Corpus 

H.  Separation  of  Church  and 

C.  Due  Process  of  Law  State 

D.  Ex  Post  Facto  Law  I.  Suffrage 

E.  Bill  of  Attainder  J.     Bill  of  Rights 

LIST  II 

  1.     The  right  to  vote  for  representatives  in  government. 


2.  A  law  that  makes  a  crime  an  act  that  was  legal  when 
it  was  committed. 

3.  According  to  Article  I,  Section  9,  of  the  U.S.  Con- 
stitution ,  this  privilege  of  citizens  may  be  sus- 
pended during  a  national  crisis,   such  as  an  invasion 
or : rebellion . 

4.  Final  authority  for  the  government  comes  from  those 
who  are  governed. 

5.  The  guarahtee^in  the  5th  Amendment  that  a  person 
who  has  been- tried  once  may  hot  be  tried  again  for 
the  same ^ crime . 

6*     Each  person  accused  of  a'  crime  is  supposed  to  be 
^treated  equally  according  to  established  legal 
procedures. 

7.     A  1       declaring  a  person,  without  a  trial/   to  be 
gu:         of  a  crime. 
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8.  Amendments  to  the  Constitution  which  limit  the  power 
of  the  federal  government  to  deprive  citizens  of 
certain  liberties  and"  opportuni ties. 

9.  A  court  order  that  requires  an  official,  who  has 
arrested  a  person,  to  bring  the  prisoner  to  court 
and  show  cause  for  detaining  the  person. 

10 .  The  civil  liberty  that  provides  people  with  the 
right  to  organize  into  political  parties  or  inter- 
est groups  for  the  purpose  of  influencing  the  gov- 
ernment • 

11.  Th^  government  may  not  pass  a  law  to  establish  one 
official  religion  for  the  United  States. 

\  _      •    ;  „_   ■__  ' 

Jt2\    These  liberties  and  opportunities  can  be  used  to 
\    limit  the  powers  of  state  governments  through  the 
^    "due  process",  clause  of  the  14th  Amendment. 

13.  The  Constitution  can  be  amended  by  representatives 
of  the  people,  who  express  the  wishes  of  a  majority 
of  the  people. 

14.  A  civil  liberty  that  prevents  the  arresting  and 
jailing  of  a  person  without  sufficient  evidence 
that  the  person  may  have  committed  a  crime. 

15.  Amendments  15,   19,  and  26  prohibit  the  government 
from  denying  this  right  to  certain  groups  of 
citizens . 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


111-15.     Key  Terras  for  Understanding  Civil  Liberties  and 
Rights 


Preview  of  Main  Points 

The  purpose  of  this  lesson  is  to  help  students  build  a 
basic  vocabulary  that  may  help"  them  to  understand  the  Consti- 
tution.    The  key  words  in  this  lesson  pertain  to  civil  liber- 
ties and  rights.     This  lesson  provides  practice  in  the  use  of 
words  associated  with  civil  liberties  and  rights. 


Connection  to  Textbooks 

The  words  in  this  lesson  are  related  to  discussions  of 
civil  liberties  and  rights  found  in  American  government  and 
history  textbooks.     Practice  in  using  these  words  may  help 
students  to  read  certain  parts  of  their  textbook  more 
effectively. 


Objectives 

Students  are  expected  to:  . 

1.  demonstrate  comprehension  of  key  words  about  civil  liber- 
ties and  rights  by  completing  the  matching  exercise  in 
this  lesson; 

2.  discuss  the  key  words  so  as  to  demonstrate  knowledge , of 
civil  liberties  and  rights . 


Suggestions  for  Teaching  the  Lesson 

Opening  the  Lesson 

•    Tell  students  that  the  point  of  the  lesson  is  to  pro- 
vide practice  in  using  key  words  about  civil  liberties 
and  rights. 


•    Remind  students  of  the  value  of  learning  key  words  about 
aspects  of  the  Constitution.     This  enables  them  to . com- 
municate better  with  one  another  about  a  topic  of  impor- 
tance to  every  citizen. 
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l  Developing  the  Lesson 

•  Distribute  the  worksheet  with  the  matching  exercise. 

•  Have  students  work  individually  or  in  small  groups  to 
complete  the  worksheet. 

•  Tell  students  that  they  might  use  the  glossary  in  their 
textbook,  or  other  pertinent  reference  material/  to 
help  them  complete  the  lesson^ 

Concluding  the  Lesson 

•  Check  answers  by^asking  students  to  report  their  re- 
sponses  to  the  matching  exercise. 

•  Ask  students  to  elaborate  upon  their  responses  by  ex- 
plaining,  in  their  own  words,   the  meaning  of  particular 
key  words  of  this  lesson.     Students  also  might  be  asked 
to  supply  their  own  examples  of  certain  words  or  to 
tell  how  a  particular  term  may  pertain  to  the  concerns 
of  citizens . 


Answers-  to^atching  E: 


1. 

I 

6. 

e 

11. 

H 

2. 

D 

7. 

E 

12. 

J 

3. 

B 

8  . 

J 

13. 

G 

4. 

G 

3. 

B 

14  . 

B 

5. 

A 

10. 

F 

15. 

i 
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CHAPTER  IV 


AMENDING  AND  INTERPRETING  THE  CONSTITUTION 


Overview  for  Teachers 

This  chapter  includes  15  lessons,  which  treat  -f qrmal 
and  informal  means  of  constitutional  change.     Major  constitu-  * 
tional  principles  have  been  shaped  and  modified  through  for- 
mal amendment,   judicial  interpretation,  and  precedents  estab- 
lished by  the  executive  and  legislative  branches  of  government. 
Thus*  the  Constitution  in  practice  has  been  dynamic  and  fluid 
within  a  certain  framework,  as  anticipated" by  the  f ramers . 
James  Madison,  for  example,   said,  "In  framing  a  system  which 
we  wish  to  last  for  ages,  we  should  not  lose  sight"  of  the 
changes  which  a'ges  will  produce."* 

...   -  George  Washington  also  acknowledge*^  the  need  for  con- 

V^inual  appraisal  of  pur  Constitution.  He  wrote  that  "the  • 

warmest  friends  and  the  best  supporters  'the  Constitution  has 
do  not  contend  that  it  is  free  from  imperfections ... . He 
called  upon  "Americans  of  his  day  and  subsequent  generations 
to  decide  "on  the  alterations  and^ amendments  which  are  neces- 
sary...,.    I  do  not  think  we  are  more  inspired,  have:  more  wis- 
dom, or -possess  more  virtue  than  those  who  will  come  after 
us."** 

Constitutional  interpretation  and  change  began  With  the 
first  meeting  of  Congress  and  has  continued  ever  since  that, 
time.     The  lessons  in  this  chapter  provide  examples  of  citi- 
zens coping  with  constitutional  issues  in  the  form  of  pro- 
posed amendments  and  decisions  by  the  executive,  congression- 
al and  judicial  branches  of  government. 

Lessons  IV- 1  to  IV- 4  pertain  to  the  formal  process  of 
amending  the  Constitution.     Lessons  IV-5  to  IV-15  pertain  to 
constitutional  change  through  interpretation  and  precedents . 

*'  These  lessons  are  not  designed  as  a  compr e hens i ve  treat- 

ment of  constitutional  change  in ' the  United  States .  They 
should  be  used  as  supplements  to  high  school  textbooks  in 
American  government  and  history.     It  is  assumed  that  high 
schoojL  textbooks  and  courses  will  provide  appropriate  con- 
texts for  the  use  af  these  lessons. 

=      ~*Quoted  in  Edwin  C .  Rozwenc  and  Frederick  E.  Bauer?  Jr., 
Liberty  and  Power  in  the  Making  of  the  Constitution  (Boston: 
D.  C.  Heath  and  Company ,  1963),  p.  6 . 

**Quoted  in  Saul  K.  Padover ,  Tha -^iving-U . S^-Constltution 
(New  York:     The  New  American  Library,  A  Mentor  Book,  1953), 
p.  20. 
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List  of  Lessons  in  Chapter  IV 

IV-  1.     Purposes  of  Amendments 

IV-  2.     Passage  of  the  Twenty-Sixth  Amendment 

XV-  y9    "The; Equal  Rights  Amendment:     You  Decide 

IV-  4.     A  New  Constitutional  Conventions     Another  Way  to 
Amend  the  constitution 

c  - 

IV-  5.     The  Origin  of  Poiiticai  Parties 

IV-  6.     The  Supremacy  of  Federal  Law:"    Washington's  Decision 
to  Put  Down  the  Whiskey  Rebellion 

IV-  7.     Stretching  the  Constitution:     Jefferson's  Decision  to 
Purchase  Louisiana 

IV-  8.     The\Court  arid  Development  of  the  Commerce  Power 

IV-  9.     Two  Responses  to  a  Constitutional  Crisis:  Decisions 
1    of  Buchanan  and  Lincoln  About  Secession. 

IV-10.  Pathway  to  Judgment:     Near  v.  Minnesota 

IV-11.  Overruling  Precedent:     The  Flag  Salute  Cases 

IV-12.  The  Court's  Use  of  Dissent 

IV- 13.  Constitutional  Rights  in  a  Time  of  Crisis,  1941-1945 


IV- 14 .     The  Limits  of  Presidential  Power:     Truman's  Decision 
to  Seize  the  Steel  Mills 

IV-15.     You  Be  the  Judge:     The  Case  of  Camara  v.  Municipal 
Court  of  San  Francisco ,  1967 
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IV- 1.      PURPOSES  OF  AMENDMENTS  •.  '  * 

>» 

■  <. 

Our  Constitution  has  been  amended  2 6  •'•  time s  s i nc d  17  9 1 . 
The  Bill  of  Rights  makes-  up  the  first  ten  amendments ^^hich 
were  ratified  in  1791.     These  amendments   (1-10)  describe  our 
basic  rights  and  liberties .  *      '  J% 

What  about  the  other  sixteen  Amendments? — Hhat-pur poses 
do  Amendments  11  through  26  serve?  ~c 

We  can  group  the  remaining  sixteen  Amendments  into 
categories  explained  below.     These  categories  show  four  dif- 
ferent ways  Amendments  11  through  26  have  shaped  the  -  powers 
of  government  and  our  political  life .  . 

Purposes  Served  by^bhe-^Ajnendmente 

The  sixteen  Amendments  passed  after  the  Bill  of  ?^?^s 
serve  four  major  purposes.     First,   several  Amendments  ^add  to 
or  subtrac t  from  the  na4^ional^government -s-power  .     The  11th 
and  13th  Amendments  are  good  examples.     The  lith  Amendment 
(added  to  the  Constitution  in  1798)   says  the  federal  courts 
have  no  power  to  hear  lawsuits  brought  by  private  citizens 
against  a  state  government.     This  amendment  was  a  reaction  to 
a  case  in  17  93  in  which  two  South  Carolina  citizens  had  taken 
the  state  of  Georgia  into  federal  court .     The  South  Carolina 
citizens  were  suing  Georgia  on  behalf  of  a  British "creditor 
whose  property  was  taken  away  by  Georgia.     The° 11th  Amendment 
was  passed  to  make  sure  this  would  never  happen  again. 

The  13th  Amendment   (18  65)   abolished  slavery  and  gave 
Congress  the  power  to  legislate  against  slavery.     The  Amend- 
ment says ,   "Congress  shall  have  the  power  to  enforce  this 
article  by  appropriate  legislation " 

Second^— some-Amendments  limit  the  power  of  state  gov- 
ernments .  The  13th  Amendment  also  served  this  purpose  when 
it  abolished  slavery;  z  . 

The  14th  Amendment   (1868)   limits  the  powers  and  actions 
of  state  governments.     That  Amendment  says  that  no  state 
"shall  deprive  any  person  of  life;  liberty  or  property,  with- 
out due  process  of  law"  nor  deny  anyone  "the  equal  protection 
of  the  laws."  j 

Since  the  1920's  the  Supreme  Court  has  used  the  "due 
process"  clause  to  apply  many  protections  of  the .Bill  of 
Rights  to  state  governments .     For  example,  in  1925  the  Court 
ruled  that  the  "due  process"  clause  meant  state  governments 
could  hot  interfere  with  a  person's  First  Amendment  rights  to 
free  speech.  \ 
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since  the' 1948 ' s  the  Court . has . used _the  "equal  protec- 
tion" clause  to  prohibit  discrimination  J?y  state  governments 
against  blacks  and  others.  For  instance*  the  "equal  protec- 
tion" clause  was  the  basis  of  a  landmark  1954  Court  decision 
that  outlawed  racial  segregation  in  public  schools. 

.  ■_  -  ±_   - 

Thirds   some  Amendments-expand  the  right  ; to  vote  and_ 
gjye— voters— greater -powar .     Several  Amendments  have_  served 
this  purpose.     For  example,  the  17th  Amendment   (1913)   gives  ^> 
to  voters  in  each  state  the  right  to  elect  /their  U.S.  sena- 
tors.    Until  this  Amendment  senators  were  elected  by  state 
legislatures. 

Four^thhr  some  Amehdmentslchange  the  structure  of  our 

governmental,  machinery.     The  12th  Amendment   (1804) ,  for  exam- 
pie,  changed  the  rules  of  the  electoral  college  system  for 
electing  the  President  and  Vice-President.     It  provides  that 
presidential  electors  vote  separately  for  President  and  Vice- 
President. 


Reviewing^nd-U3i^ig-JAe_Four  Statements  About  Purposes  of 
ATnendmeats  ~  ~ 

There  are  four  purposes  of  Amendments  11-26  of  the  U.S. 
Constitution.     These  purposes  are,  discussed  in  the'  preceding 
pages.     These  statements  are  as  follows: 

d  1.     Several  Amendments  add  to  or  subtract  from  the 

national  government's  power. 

2.  Some  Amendments  limit  the  power  of  s.tate  governments, 

3.  Some  Amendments  expand  the  rigtlt  to  vote  and  give 
voters  great ter  power. 

4T     Some  Amendments  change  the  structure*  of  our  govern - 
■     mental  machinery. 

These  four  statements  of  purposes  can  be  used  to  organ- 
ize and  interpret  Amendments  11-26.     complete  the  following 
tasks,  .which  require  review  and; use  of  the  four  statements 
-1  about  purposes  of  Amendments.  * 

1.  Find  Amendments  11-26  in  a  copy  of  the  U.S. 
Constitutions 

2.  Read  each  Amendment. 

3.  Which  of  the  four ^purposes  is  served  by  each  of  the 
Amendments?     Use  the  Student  Worksheet  on  the  fol- 
lowing page  to  help  you  answer  this  question. 

4.  In  your  opinion^  which  purpose  is. most  important? 
Which  one  is  least  important?  Explain. 

ERIC   


iv-l 


307 


STUDENT  WORKSHEET 
Four  Purposes  Served  By  Amendments  Eleven  Through  Twenty-Six 

1.   '  Amendments  that  add  to  or  subtract  from  the  national  govern- 


ment r  s  power.  • 

Amendment  Content 

a.  11th  a.     Deprived  federal  courts  of  jurisdiction 

in  lawsuits  against  states . 

b.  13th  b.     Abolished  slavery .     Said  congress  could 

legislate  against  slavery. 

c.    c.  

d.    d.    1 

&l    e.  •   —   -    -  - 

f .  «  f .  -  ^ —  


2 .     Amendments  that  limit  the  power  of  estate  ^ovem^nejate. 
Amendment  Content 


iv-i 
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STUDENT  WORKSHEET  (Continued) 
Four  Purposes  Served  By  Amendments  Eleven  Through  Twenty-Six 

3.     Amendments  that  expand  the  right  to  vote -and  give  voters 
greater  power , 

Amendment  Content 
a.  a. 


b.  b. 


c . 


d. 


f . 


e. 


4 .     Amendments  that  change • the  structure  of  our  governmental 
machinery,  ^ 

Amendment  Content 


b.  b . 


c . 


d.  d. 


f . 


3.16 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

IV-i;     Purposes  of  Amendments 
Previewof-Main^Points 

^Several  political  scientists  have  developed  a  useful  set  of 
categories  for  understanding  the  purposes  served  by  Amendments  11 
through  26.     The  categories  used  here  are  based  oh  James  MacGregor 
Burns,  J.  W.  Peltason  and  Thomas  E.  Cronin,  Government  by  the 
People,   11th  edition   (Englewood  Cliffs,  New  Jersey:  Prentice- 
Hall,  Inc.  ,_  ±981;,  pp.   44-45.     This  lesson  presents  a  version  of 
these  categories  to  students  and  gives  them  the  opportunity  to  use 
the  categories  to  group  Amendments.     A  main  purpose, is  to  help 
students  more  fully  understand  the  contribution  of  Amendments  11 
through  26  to  American  political  life. 

Connection  to  Textbooks 

This  lesson  can  enrich  brief  descriptions  of  the  formal 
Amendment  process  or  listings  of  Amendments      mnd  in  standard 
texts.     It  gives  students  a  framework  for  seeing  how  the  Amend- 
ment process  has,  in  effect,  been  used. 

Objectives 

Students  are  expected  to: 

1.  classify  Amendments  11  through  26  in  terms  of  four  categories; 

2.  deepen  their  knowledge  of  the  content  of  Amendments  11 
through  26; 

3.  learn  the  four  major  purposes  served  by  Amendments  11 
•through  26. 

Suggestions  For  Teaching  The  Lesson 

This  lesson  provides  an  in-depth  look  at  Amendments  11 
through  26.     It  can  also  help  students  develop  skills  in  com- 
prehending and  classifying  information. 

Opening  The  Lesson  * 

»    Tell  students  ehief  Justice  John  Marshall  once  said  that 
the  Constitution  was  "intended  to  ensure  for  ages  to  come, 
and  consequently  to  be.  adapted  to  the  various  crises  of 
human  affairs." 
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•  Remind  students  that  one  way  the  Sons titution_ has  been 
"adapted  to.. -human  affairs"  is  through,  formal  amend- 
ment.    Note  that  beyond  the  Bill  of  Rights  the  consti- 
tution has  been  amended  16  times. 

You.-  might  note  that  two  Amendments  —  the  18th  and  21st  — 
canceled  each  other  out  by  first  establishing  and  then 
repealing  Prohibition. 

•  Point  out  that  the  16  Amendments  beyond  the  Bill  of 
Rights  sdrve  a  variety  of  purposes..  Explain  that  this 
lesson  will  help  students  better  understand  these 
purposes . 

Developing  The  Lesson 

•  Have  students  read  the  material  describing  the  four 
categories  for  classifying  Amendments.     Discuss  these 
categories  with  the  class  to  insure  students1  under- 
standing. 

•  Instruct  students  to  find  Amendments  11  through  26  in 
the -Con s t  i tut ion ,     Have  students  read  each  Amendment 
and  place  it  under  the  appropriate  purpose  on  the  stu- 
dent worksheet.     As  the  example  under  purpose  1  shows, 
students  should  list  both  the  Amendment  and  its  content. 
Students  could  work  individually  or  in  groups. 

•  Provide  "feedback"  about  answers.     Use  the  answer  sheet 
on  the  next  page  as  a  guide  to  discussion  of  answers 
with  students. 

Note:     There  can  be  more  than  One  correct  answer  here. 
It.  is  possible  for  students  to  reasonably  diffe^m 
some  of  their  classifications  of  Amendments  ±n_  terms  of 
the  four  categories  provided  in^  this^Lesson"    For  exam- 
ple, one  might  include  Amendments  19 f  24  and  26  in 
category  2.     Certainly,  these  three  Amendments  also  fit 
in  category  3.     Students  should  be  able  to  justify 
their  categorizations. 

ConaluddngThe-Sesson 

•  Discuss  student  responses.     These  questions  might  prompt 
discussion:  -.. 

1.  Which  purpose  has  the  greatest  mmiber  of  Amendments 
listed? 

2.  which  purpose  do  you  think  is  more  important? 
Which  purpose  is  least  important?    Give  reasons  for 
your  answers. 
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ANSWER  SHEET 

Four  Purposes  Served  fay  Amendments  Eleven  Through-Twertty-Six 

1.  Amendments  that  add  to  or  subtract  from  the  national  gov 
r  ernment ' s  power!  ^ 

Amendment  -  content 

Hth  Deprived  federal  courts  of  jurisdiction 

in  lawsuits  against  states. 

13th  Abolished  slavery.     Said  Congress  could 

legislate  against  slavery. 

16th  Gave  Congress  power  to  levy- an  income  tax. 

18th  Gave  Congress  power  to  prohibit  making, 

selling  or  transporting  alcoholic  beverages 

21th  Repealed  the  18th  and  gave  states  power 

to  regulate  liquor. 

Note:     Students  might  correctly  include  Amendments  14 _ and 
15  in  category  1.     Section  5.  of  the  14  th  Amendment 
and  Section  2  of  the  15th  Amendment  add  to  the 
national  government's  power  by  granting  to  Congress 
the  power  to  enforce  the  provisions  of  those 
Amendments.  . 

2.  Amendments  that  limit  the  power  of  state  governments. 

Amendment  Content 

13 th  Took  away  states1  power  to  permit  slavery. 

14th  Limited  state  government  powers  to  inter- 

fere with  civil  rights. 

15th  Barred  states  from  denying  any  citizen 

the  right  to  vote  because  of  race,  color 
or  previous  condition  of  servitude. 

Note:     Students  might  correctly  include  Amendments  15,  24 __ 
and  26  in  category  2.     Amendments  19  and  26  deprxvea 
the  states   {and  the  national  government)  from  deny- 
ing the  right  to  vote  to  certain  groups  of  people. 
Amendment  24  stops  any  state  government  from  im- 
posing a  tax  as  a  prerequisite  to  voting. 
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ANSWER  SHEET  (Continued) 

3.     Amendments  that  expand- the  right vote  and  give  voters 


greater  power. 
Amendment: 
15th 
17th 

19th 
23rd 

24th 

26th 


Content 

Extended  suffrage  to  black  males. 

Gave  voters  in  each  state  right  to  elect 
their  senators  directly. 

Extended  suffrage  to  women. 

Gave  District  of  Columbia  voters  the  right 
to  vote  for  President  and  Vice-President. 

Forbids  any  state  to  impose  a  tax  on  the 
right  to  vote   (a  poll  tax) . 

Extended  suffrage  to  those  eighteen  years 
of  age. 


Amendments  that  change  the  structure  of  our  governmental 
machinery. 


Amendment: 
12th 

20th 


22nd 


25th 


Content 

Corrected  problems  in  method  of  electing 
President  and  Vice-President. 

Changed  the  calendar  for  Congressional 
sessions  and  the  time  between  when  Presi- 
dents are  elected  and  when  they  take 
office. 

Limits  a  President  to  a  maximum  of  two 
elected  terms. 

Provides  procedures  to  fill  vacancies  in 
the  Vice-Presidency ,  and  to  determine  if 
and  when  Presidents  are  unable  to  carry 
out  their  duties; 
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IV -2.      PASSAGE  OF  THE  TWENTY-SIXTH  AMENDMENT 

Chuck  Hermann  was  both  nervous  and  proud  as  he  approached 
the  polling  place.     He  was  about  to  vote  for  the  first  time  in 
his  life.     "Thank  heavens  the  line  isn't  too  long,"     he  thought. 
Chuck  had  allowed  just  enough  time  to  vote  before  going  to  his 
first  period  class  at  Winchester  High  School. 

As  he  entered  the  voting  booth >  Chuck  was  concentrating 
on  how  to*  work  the  voting  machine.     He  did  not  give  a  thought 
to  the  fact  that  his  parents  could  not  have  voted  when  they 
were  18.     How  did  Chuck  and  millions  of  teenagers  like  him  gain 
the  right  to  vote? 

The,  voting  age  in  the  United  States  was  lowered  from  21 
to  18  by  the  26th  Amendment  to  the  Constitution.     Formal  amend- 
ment is  one  important  way  our  Constitution  has  been  changed  and 
kept  up  to. date  over  time.     This  lesson  presents  the ' story  of 
the  2  6th  Amendment.  r~ 

The  Right  to  Vote 

All  societies  that  choose  public  officials  through  elections 
must  answer  the  question;   who  shall  be  allowed  to  vote?  During 
much  of  our  history  various  laws  denied  the  right  to  vote  to 
these  groups:     proper tyless  men,  black  people,   Indians/  poor 
people,  women,   illiterates  and' teenager s.     An  important  part  of 
the  American  heritage  has  been  the'gradual  expansion  of  the 
right  to  vote. 

Women,   for  example,  were  generally  considered  unfit  to 
vote  until  the  20th  Century.     Before  1900  only  four  pstern 
states  allowed  women  to  vote.     However,   in  1920  the  passage  of 
the  19th  Amendment  guaranteed  the  voting  rights  of  women. 

Age  Limits  on  Voting.     In  the  United  States  21  has  been 
traditionally  considered  the  age  when  one  legally  becomes  an 
adult.     This  custom  came  to: America  with  English  settlers  during 
the  Colonial  period.     In  keeping  with  this  tradition ,  21  became 
the  minimum  voting  age  in  each  part. of  the  United  states. 

Changes  in  this  tradition  came  slowly.     it  was  not  until 
1943  that  the  first  state,  Georgia*  lowered  the  voting  age 
from  21  to  18.     In  1955  Kentucky  did  the  same  thing.     Then  in 
1959  Alaska  set  the  voting  age  at  19  and  Hawaii  at  20.  Despite 
efforts  in  the  1950 [s  and  1960 '  s  to  get  other  states  to  lower 
the  voting  age  no  other  states  did  so. 

Public  Attitudes  Toward  the  18-Year-Old  Vote 

;       What  did  the  public  think  about  teenagers  voting?  Up 
until  World  War  II   (1939-1945)    suggestions  to  lower  the  voting 
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were  usually  met  with  strong  popular  disapproval.  However, 
Table  1  clearly  shows  that  starting  with  World  War  II  the 
public's  attitude  began  to  change. 

World  War  II  meant  that  millions  of  young  Americans  were 

drafted  to  serve  in  the  military.     Many,  while  .considered  old  

enough  to  fight  and  die  for   their  country,  were  still  considered 
too  young  to  vote.     Polls  during  the  war  indicated  a  great  shift 
in  opinion  toward  the  lowering  of  the  voting  age.     In  the  midst 
of  the  biggest  war  in  America's  history,   a  majority  of  the  public 
began  to  favor   lowering  the  voting  age. 

The  draft  of  young  Americans  ended  with  the  conclusion 
of  the  war .     Interest  in  lowering  the  voting  age  seemed  to  fade. 
When  the  draft  was  resumed  in  the  late  1940' s  there  was  no  strong 
pressure  for  a  redaction  in  the  voting  age.     Although  when  asked, 
a  majority  of  Americans  still  favored  a  reduction  during  the' 
1  50 1 s  and  early   ' 60 ' s. 

A  Controversy  Arises.     During  the  late  I960' s  a  public  . 
debate  began  over  whether   to  lower   the  voting  age  to  18 .  In 
part  the  debate  stemmed  from  the  growing  involvement  of  many 
young  people  in  the  political  issues  of  the  day.     To  many 
observer s  young  people  seemed  to  be  in  the  forefront  of  those 
seeking  changes  in  traditional  ways  of  doing  things  in  such' 
areas  as  race  relations*   student  right's,  environmental  pro- 
tection and  women's  rights. 

By  the  late  1960's  the  single  most  impor tant  policy 
issue  was  the  nation's  growing  military  involvement  in  Viet  Nam. 
Hundreds  of  thousands  of  young  men,   some  too  young  to  vote,  were 
going  to  .fight  and  possibly  die  in  Southeast  Asia.     Many  ci ti-zens 
felt  this  war  was  a  mistake  by  our  government.     Others  supported 
the  conduct  of  the  war. 

As  the  1960's  were  drawing  to  a  close  many  young  people 
were  participating  in  anti-war  rallies  and  demonstrations. 
Some  observers  argued  that  the  young,   unable  to  vote,   had  no 
other  legitimate  means  of  voicing  their  concenfis  about  govern- 
ment policies.     Others  responded  that  lowering  the 'voting  age 
was  not  the  answer   to  the  nation ' s  problems  and  was  unnecessary. 
The  debate  might  still  be  going  on  had  not  Congress,  the 
Supreme  Court  and  ah  upcoming  presidential  election  come  into 
the  picture  in  1970. 

Congress  and  the  Supreme  Court  Act 

In  1970  Congress  passed  the  Voting  Rights  Act.     This  law 
lower  ed  the  voting  age   throughout  *  the  country  for  national,  state 
and  local  elections.     Members  of  the  Democratic  party  in  Congress 
had  strongly  supported  the  bill.     They  anticipated  that  a  large 
number  of  younger  voters  would  vote  for  Democratic  candidates 
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in  the  197  2  elections.     President  Richaxd  Nixon,  a  Republican, 
would  be  up  for  re-election.     A  major  campaign  issue  would  be 
Nixon's  conduct  of  the  Vietnam  War.  . 

The  President  objected  to  the  Voting  Rights  bill  but  .. 
signed  it  into  law.     Nixon  claimed  he  favored  lowering  the 
voting  age.     However,   the  President  said  he  believed,  "that 
Congress  has  no  power  to  enact  it  by  simple  statute,   but  rather 
it  requires  a  constitutional  amendment." 

•'  The  Supreme  Court's  Role.     As  soon  as  the  law  was  passed 
Nixon  ordered  the  Justice  Department  to  bring  a  court  suit  to 
test  its  constitutionality.     The  test  case  was  known  a& 
Oregon  v.  Mitchell   (1970).     The  Supreme  Court  agreed  to  hear 
the  case"  just  six  months  after  Nixon  signed  the  Voting  Rights 
bill  into  law. 

In  December  1970  the  Court  ruled  by  a  5  to  4  vote  that 
Congress  had  the  constitutional  power  to  lower  the  voting  age 
for  national  but  not  for  state  and  local  elections.  The  26th 
Amendment  would  soon  result  from  this  decision. 

impact  of  the  Decision.     The  Court's  decision  caused 
great  problems  for  the  47  sta'tes  that  did  not  allow  18  year 
olds  to  vote.     It  meant  state  election  officials. would  have  to 
prepare  two  sets  of  ballots,  registration  books  and  voting 
machines— one  for  national  elections  and  one  for  state  elections. 
State  officials  warned  that  they  could  never  get  a  dual  system 
set  up  in. time  for  the  1972  election. 

The  26th  Amendment  - 

In  early  1971,  with  the  elaction  drawing  ever  closer, 
Congress  again  acted.     In  March  of  1971  both  houses  of  Congress 
approved  a  proposed  Constitutional  amendment  lowering  the  voting 
age  to  18  in  all  elections. 

The  proposed  amendment  was  immediately  sent  to  the  states 
for  ratification   (approval).     Like  Congress  the  states  acted  m 
record  time  so  the  amendment  could  take  effect  for  the  19/2 
Presidential  election.     By  July  1,  1971  the  required.  3/4  s,  of  the 
state  legislatures  had  ratified  the  amendment.     Just  three 
months  and  seven  days  after  it  was  sent  to  them  the  states 
added  the  26th  Amendment  to  the  Constitution.     Chuck  Hermann  and 
nearly  eleven  million  other  young  people  had  gained  the  right 
to  vote. 

Reviewing  Facts  and  Main  Ideas  - 

1.  How  did  21  become  the  minimum  voting  age  in  the  United  States? 

2.  Why  did  the  voting  age  become  a  matter  of  public  debate  in 
the  1960 's? 
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3.  What  were  the  terms  of  the  1970  Voting  Rights  Act? 

4.  What  position  did  President  Nixon  take  on  the  Act? 

5.  Why  had  Democrats  in  Congress  strongly  supported  the  Act? 

6.  What  was  the  Supreme  Court's  decision  in  Or ego n . v,  Mitchell 

Interpreting  Evidence 

Use  information  in  Table  1   (page  317)   to  answer  the  fol- 
lowing questions: 

1.  Describe  in  a  short  paragraph  the  kind  of  information  dis- 
played in  Table  1. 

2.  In  what  year  did  a  majority  of  Americans  fir£t  favor  low- 
ering the  voting  age? 

3.  In  which  years  did  a  majority  of  Americans  oppose  lowering 
the  voting  age? 

4.  What  reason  might  explain  the  decline  in  support  for  low- 
ering the  voting  age  shown  in  ±946? 

5.  Would  the  information  in  the  Table  support  this  statement? 

Statement:     Support  for  lowering  the  voting  age  has  con- 
sistently increased  since  the  end  of  World 
War  II. 

Yes   No  Give  reasons  for  your^  answer. 
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TABLE  1 


American  Attitudes  Toward  -Lowering  The  Voting  Age 
(Front  Gallup  Polls) 


Favor 

Oppose 

No  Opinio 

1S39 

May 

18 

17% 

79% 

4%  ' 

1943 

Aug 

17 

52 

42 

6 

1946 

Apr 

10 

44 

52 

4 

1951 

Sep 

21 

47 

49 

4 

1953 

Jul 

4 

63 

31 

6 

1965 

Aug 

25 

57 

39 

4 

1968 

Sep 

22 

66 

31 

3 

1970 

Mar 

56 

40 

4 

Source:     Erskine,  Hazel.     "The  Polls:     The  Politics  of. Age" 
Public  Opinion  •'Quarterly ,  Volume  35,  No.   3,  Fall,  1971, 
Pages  482-495. 
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LESSON  PTAN  AND  NOTES  FOR  TEACHERS 


IV-2.     Passage  of  the  Twenty-Sixth  Amendment 

Preview  of  Main  Points 

This  lesion  is  a  case  study  of  the  history  of  the  26th 
Amendment.     The  lesson  describes  the  role  of  Congress,  the 
President  and  the  Supreme  Court  in  events  leading . to  passage 
of  the  Amendment.     Information  from  Gallup  polls  is  used  to 
describe  the  shifting  pattern  of  publxc  attxtudes  toward  the 
18-year-old  vote.  - 

Connection  to  Textbooks 

This  lesson  may  be  used  to  enrich  history  and  government 
textb66k  descriptions  of -the  formal  process  used  to  amend^tne 
Constitution.     The  lesson  could  also  supplement  government 
textbook  discussion  of  the  expansion  of  voting  rights,  fur- 
ther,  the  lesson  could  supplement  history  textbook  discussions 
of  the  Vietname  era. 

Objectives 

Students  are  expected  to: 

1.  tell  how  through  the  nation's  history  different  groups 
have  won  the  right  to  vote; 

2.  explain  the  origin  of  the  21-year-old  voting  requirement 
in"  the  United  States; 

3.  use  evidence  in  a  table  to  draw  conclusions  about  public 
attitudes  toward  lowering  the  voting  age  to  18; 

4.  explain  the  role  of  Congress,  the  President  and  the  Supreme 
Court  in  events  leading  to  passage  of  the  26th  Amendment; 

5.  develop  some  awareness  of  the  political  dynamics  involved 
in.  the  formal  amendment  process. 

Suggestions  for  Teaching  the  Lesson 

Opening  the  Lesson 

•    Remind  .students  that  while  18  is  now  the  minimum  voting 
age,  it  was  higher  until  fairly  recently.  - 
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•  Preview  the  lesson  for  students  by  explaining  its  pur- 
pose and  how  it  is  linked  to  the  material  they  are 
studying.  ™     *  - 

Developing  the— Wesson 

•  Have  students  read  the  case  study.     Conduct  a  discussion 
of  the  questions  in  "Reviewing  Facts  and  Main  Ideas11  ,to 
insure  students  have  understood  these  main  ideas • 

•  Have  students  examine  Table  1  and  answer  the  questions 
under  "Interpreting  Evidence." 

Note:'     You  might  make  a  transparency  of  Table  1  and  use 
^slt  as  an  aid  to  class  discussion. 

^  Conciudlng^the-Lesson 

•  Ask  students  to  rank  three  factors  from  "most"  tb^" least" 
in  terms  of  their  importance  to  the  passage  of  the  26th 
Amendment.     The  factors  are:      (1)   the  Supreme  Court1 s 
decision  in  Oregon- -Mitchell ,    (2)  Congress's  passage  . 
of  the  19  70  Voting  Rights  Act  and   (3)   the  upcoming  1972 
Presidential : election.     Have  students  give  reasons  for 
their  ranking.  '  - 

Note:     There  is  no  correct  answer  here.     The  object  is 
to  give  students  ah  opportunity  to  apply r what  they  have 
learned  bf  using  information  from  the  cas,e-study  to  de- 
fend their  rankings. 


Suggested -Reading 

Ah  excellent  resource  for  teachers. with  many  teaching 
suggestions  is:     Patrick,  John  J. ,  and  Glenn,  Allen -D .  The 
Young  Voter:     A  Guide  to  Instruction  About  Voter  Behaviorand 
Elections.     National  Council  for  the  .Sogial  Studies ,  Washing- 
ton, B.C.  ,*  1972.  ... 


IV- 3.     THE  EQUAL. RIGHTS  AMENDMENT:     YOU^ DECIDE 


On  June  30,'  1982,   time  ran  out  on  a  ten-year  struggle 
oyer  ratification  of  the  Equal  Rights  Amendment,  known  as  the 
ERA.     Only  35  states  had  approved  the  ERA  by  the  ratification 
deadline  set  by  Congress.     This  was  three  short  of  the  38  re- 
quired by  the  Constitution  for  ratification  of  an  amendment. 

When  the'  deadline  passed,  ERA  opponents  claimed  a  great 
victory.     "We  won,"  said  Phyllis  Schlafly,  a  long-time  foe  of 
the  Amendment,   "and  really  it  wasn't  even  close."     ERA  sup- 
porters, however,  Vowed  to  fight  on.         ■*  y  ; 

Just  six  months  later, the  ERA  came  back^orito  *the:  na-; 
tlonal  stage.     In  January  1983,  on  the  first  day  of  the  98th 
Congress,   the  ERA  was  reintroduced  in  the  House' with  support 
of  more  than  half  of  its  members.     Headlines  proclaimed: 
"New  ERA  Battle  Lies  Ahead." 

Reintroduction  meant  the  ERA  was  started  again  on  the 
road  toward  ratification.     The  next  steps  would  be  'passing 
both  House  and  Senate  by  a  two- thirds  vote  and  ,then\  gaining 
approval  from  three-fourths  of  the  states.  \ 

Where  do  you  stand  on  the  ERA? ,  Is  the  ERA  need.ed?  Is 
it  a  good  way  to  improve  the  legal  status  of  women?  In  this 
lesson  you  will  evaluate  the  ERA  by:  '  \ 

(1)  examining  the  text  of  the  Amendment; 

(2)  considering  arguments  for  and  against  the  ERA,  and 

(3)  writing  a  letter  supporting  or  opposing  the' Amend -j- 
ment»  o  ^~ 


The  Equal  Rights  Amendment 

The  ERA  had  been  introduced  in  the  House  of  Represehta-: 
tives  in  every  year  since  1923^    Finally ,  in 1972  both  Houses 
of  Congress  approved  and  sent  the  proposed  Amendment  to  /the 
states  for  ratification..     The  text  of  today's  Amendment  varies 
only  slightly  from  the  one  first  introduced  in  1923.  The 
Amendment  states:  ...  »: 

Section  1^    Equality  of  rights  under  the  law 
shall  not  be  denied  or  abridged  1  by  the  United  *w  d 
"  States  or  by  any  state  on  account  of  sex. 

Section  2.  The  Congress  shall  ha ve^ power  tb 
enforce  by  appropriate  legislation  the  provisions 
of  the  Article.  t 
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Section  3.     This  amendment  shall  take  affect 
two  years  after  the  date  of  ratification. 

On  the  face  of  it  the  ERA  seems  clear  enough.  The 
Amendment  seeks  to  use  the  Constitution  to  eliminate  sex  as  a 
factor  in  determining  the  legal  rights  of /women  and  men.  In 
other  words,  the  ERA  requires  that  federal  or  state  govern- 
ments treat  each  person,  male  or  female,  as  a  citizen ^and 
individual  without  regard  to  their  sex,  .male  or  f email.  ,r- 

LiJce  many  amendments,  however,  the  "ERA  is  only  a  gen- 
eral statement  of  principle.     Constitutional  scholars  as  well 
•as  ordinary  citizens  agree  over  how  this  principle  is  likely 
to  be  applied  in  specific  areas  such  as  the  military  service  . 
or  the  schools.     As  a  result,  there  are  many  possible  inter- 
pretations bf  how  the  ERA  would  affect  daily  life  and  the 
role  of, ..women  in  American  society. 

Would  passage  of  ERA  require  "coed"  football  in  high 
school  or  combat  duty  .for  women  serving  in  the  Army?  Would 
r   the.  ERA  nullify  state  .laws  designed  to  protect  women  (such  as 
those  limiting  the  numbers  of  ftours  women  could  work)?  Or, 
by  nullifying  such  laws,  would  the  ERA  open  up  long-deprived 
economic  benefits,  such  as  overtime  pay?, 

What  Might  ERA  Do? — Pro  and-Con: 

When  Congress  sent  the  ERA  to  the  States  for* ratifica- 
tion in  1972,   the  Amendment  was  greeted  with  an  initial  burst 
of  support.     Within  a  year  30  states  had  given  their  approval, 
of ten  witty  little  or  no  deba,£§.     Then  strong  opposition  devel- 
oped along tfctth  a  stormy  debate  over  the^ERA,  which  continues 
today.     This  debate  centers  largely  on  the  possible  conse-" 
quences  of  the  Amendment  for  specific  areas  of  American  life. 
Here  are  some  of  the  main  arguments  that  have  been  presented 
by  both  sides  in  the  struggle  over  ratification.     As  you  ex- 
amine each  argument,  ask: 

- (1)  Does  the  argument  seem  reasonable  or  valid?  (If 
<not,  you  may  have  grounds  for  rejecting  it.) 

(2)  How  might  the  projected  consequences  affect  me  and 
others  I  know?     (If  the  ERA  became  part  of  the  Con- 
stitution, how  would  I  be  affected?     How  would  this 
affect  others?) 

(3)  Do  I  value  the  likely  consequences?     (Do  I  want 
them  to  occur  br_  £o  I  want  to  avoid  them?   "You  may 
reject  a  seemingly  reasonable  or  Valid  argument  be- 
cause you  do  not, like  the  consequences  it  would 
produce— you  do  not  value  them. ) 
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The  Sole- and  -  f  x3eati tj?— of  Women  ■  *  . 

PRO:     Supporters  argue  ERA  simply  insures  women  the. 
constitutionally  guaranteed  right  to  be  able  to  choose  or 
compete  on  an  equal  basis  for  whatever  roles  they  wish  to„ 
assume.     Thus,  the  ERA  does  not  promote  nor  will  it  lead  to  a 
"social  revolution"  or  to  women  becoming  like  men.   .In  six- 
teen 'states  which  have  ERA^s  in  their  own  state  constitution 
nothing  of  the  sort  has  occurred.     Rather,   the  ERA  will  nulli- 
fy federal  and  state  laws  that  discriminate  against  women. in 
jobs,   business,  marriage  and  other  areas.     Further  the  ERA 
would  end  the  practice  of  placing  sexual  distinctions  in  new 
laws  and  regulations. 

CON:     Opponents  argue  that  the  ERA  is  an_ unrealistic  . 
effort  to  convert  men  and  women  into  identical  legal  beings 
with  exactly  the  same  rights  and  responsibilities  at  all  times 
and  under  all  circumstances.     In  fact,  God  made  men  and  women 
different.     Men  have  the  capacity  to  beget  children  and  women 
to  bear  them..    The  ERA  would  undermine  the  woman's  natural 
role  as  mother  of  helpless  infants  who  require  many  years  of 
care  before  they  can  grow  into  competent  adults.     The  -ERA 
devalues  this  role,  which  God  meant-  to  be  performed  by  women. 
Thus,  the  ERA  would,  seriously. weaken  the  concept  of  the  woman 
as  homemaker  receiving  special  protection  under  the  law.  0 

Marriages—Divorce  and- Family  Life 

PRO*     Tne  ERA  would  promote  equality  for  men  and  women 
in  the  legal  aspects  ^of  marriage.     The  ERA  would  determine 
ownership  of  property  on  the  basis  of  the  value  of  each 
spouse's  contribution  to  its  acquisition.     This  would  give 
real  dignity  to  the  roles  of  mother  and  housewife. 

The  ERA  would  mean  both  spouses  would  have  the  same 
legal  rights  and  responsibilities.     However ,  this . would  not 
mean  both  spouses  could  be  required  to  contribute  50%  of  the 
marital  expenses...   It  would  mean  that  either  spouse  could  be 
held  liable  for  the  support  of  the  other  based  on  individual 
ability  to  pay. 

At  present,   state  laws  calling  for  a  husband  to  support 
his  wife  specify  no  moire  than  -the  duty  to  provide  "necessaries." 
Such  laws  usually  let  the  husband,  not  the  wife,  decide  what 
constitutes  "necessaries"  of  food^and  shelter.     It  is  the 
husband's  decision  if  he  never  allows  her  more  than  one  dress 
or  to  have  a  set  of  dishes.     As  long  as  a  woman  lives  under: 
his  roof  she  has  little  legal  redress . 
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The  ERA  would  not  require  any  wife,  to  go  out  to  work  for 
a  living.     That  is  a  private  decision  between  husband _ahd  wife. 
Many  wanen  already  work  because  their  income  is  deeded  to  help 
support  the  family.     Just  because  they  work  does  not  mean  that  ; 
they  neglect  their  children.     Nor  i^  it  true  that  total  responsi 
bility  for.  child  cark  lies  with  the  mother. 

i  . 

The  ERA  would ^ not  interfere  with  such  private  matters.  . 
No  law  can  control  which  spouse  really  rules  the  house  and  * 
makes  such  major  decisions.*^  No  law  can  make  people  treat 
each  other  with  love  and  respect.  \ 

Should  divorce  occur ,   the  ERA  wouj-d  not  allow  husbands 
to  leave  their  wives  without  support.     However/   it  would 
.require  alimony  be  granted  to  men  as  Weil  as  women.  It 
could  also  hold  both  the  mother  and  father  legally  responsi- 
ble for  support  of  their  children. 

 Some  men  support  ERA  because  they  are  discriminated 

against  in  divorce  proceedings.     In  many,  states,  divorced 
men  are  required  to  pay  alimony  even  if  the  wiffe  makes  a 
substantial  salary  or  remarries.     In  short,   the  Amendment 
would  simply  require  equality  in  such  matters. 

_  Finally,  the  ERA  could  end  certain  types  of  discrimi- 
nation against  homosexuals  because  of  their  sexual  prefer ences . 
However,   in  states  with  ERA^s  no  one  has  interpreted  the  law 
as  permitting  homosexual  marriages  unless  such  marriages  had 
already  been  approved  through  other  state  laws. 

CON;  Opponents  argue  the  ERA  would  threaten  the 

institution  of  the  family— a  basic  Judeo-ehristian  institution. 
Women  could  lose  their  right  not  to  work.     They  could  lose  the 
freedom  to  make  homemaking^ or  motherhood  their  primary  job. 

By  changing  the  laws  pertaining  to  the  family,   the  ERA 
could  allow  men:  to  refuse  to  provide  for  their  wives  and 
children,  claiming  their  "equal  rights."    While  present  laws 
are  not  perfect,   they, do  protect  wives  and  families.     Under  the 
ERA,  a  mother  could  be  held  equally  responsible  for  the 
suppor t  of  children  and  thus  be  forced  to  leave  her  home  and 
go  to  work. 

Traditional  values  correctly  impose  on  husbands  and 
fathers  primary  respons ibility  for  suppor  ting  their  wives 
and  children.     The  task  of  providing  nurture  to  children  is 
the  responsibility  of  the  housewife  and  mother.     By  requiring 
women  to  work,   the:.  ERA  could  wipe  out  these  basic  values  and 
roles  regard ing  the  family . 
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The  ERA  represents  an  attack  on  the  sancti-ty  of  the  home. 
It  would  give  the  federal, government  license  to  interfere 
in  the  private  decisions  of  the  family.     It  wquld  undermine 
the  traditional  and  important  concept  of  the  man  as  head  of 
the  household. 

As  f6r  divorce,  women  could  lose  their  claims  to  ali- 
mony and  child  support.     The  obligation  of  a  man  to  support 
his  former  wife  and  children  is  not  sex  equal  because  there 
are  obvious  factual  differences  between  men  and  women.  Women 
have  babies   (and  men  do  not)   and  women  do  not  have  the  same 
physical  strength  as  men.     The  ERA  would  not  allow  the  law 
to  take  such  differences  into  account  when  settling  family 
legal  que stions  such  as  divorce . 

Finally,  under  the  ERA  the  states  would  not 'deny  a 
marriage  license  to  two  homosexuals.     The  ERA  would  thus 
allow  homosexuals  to  marry  and  thereby  to  enjoy  the  same 
benefits   (such  as  tax  benefits)   enjoyed  by  normal  married 
couples.     Indeed,  married  homosexuals  could  even  have  a 
legal  right  to  adopt  children. 

Education  and  Sports  ; 

PRO:     The  ERA  will  require  that  a|i  stateschools 
(elementary  through  college)   eliminate  regulations  or  official 
practices  which  exclude  women  or  limit  their  numbers.  Thus, 
state  schools  or  colleges  currently  limited  to  one  sex  would 
have  to  allow  both  sexes  to  attend.     Employment  and  promotion 
in  public  schools  would  have  to  be  free  from  sex  discrimination, 

The r  ERA,   however,   would  not  require  quotas  for  men  and 
women  in  schools .     Nor  would  it  require  that  school  populations 
accurately  reflect  the  sex  distribution  in  the  population. 
It  wouldguarantee,  however,   that  admission  to  school  would  ^ 
depend  on  ability  or  other  relevant  characteristics  not  on  a 
person's  sex.  <  Similarly,   scholarship  funds  could  not  be 
distributed  oh  the  'basis  of  sex,  male  or  female. 

'As  for  sports,   the  ERA  would  constitutionally  guarantee 
equality  of  funding  in  school  sports  programs..  At  present/ 
such  equality  is  only  guaranteed  by  an  act  of  Congress  which 
could  be  changed  by  new  legislation  or  even  a  court  ruling. 

The  ERA  would  not  require  coeducational  contact  sports. 
However ,   it  would  encourage  participation  in  athletics  by 
girls  and  it  would  ensure  girls  would  benefit  from  equal 
training  and  equipment  to  that  provided  for  boys . 
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_£QN;     The  ERA  is  unnecessary  to  assure_fair  treatment 
of  boys  and  girls  in  education  and  .sports .     Federal  laws 
already  provide  such  guarantees.     The  Education  Amendments 
of  1972,   for  example,  already  give     women  full  equal  rights 
in  education  at  every  level. 

The  ERA  will  require  every  aspect  of  our  school  system 
to  be  fully  coed,  whether  parents  and  students  want  it  to*  be 
or  not.  •  Private  schools  and  colleges  will  be  required  to  be 
fully  coed  thus  denying  students. freedom  of  choice  to  attend 
an  all-girls'   or  all  boys'  school.. 

All  sports,   including  contact  sports,  would  _  have  to 
become  coeducational  for  both  practice  and  competition . 
This  policy  would  fail  to  recognize  that  because  of  physical 
differences  girls  cannot  compete  on  an  equal  basis  with  boys 
in  most  sports . 

The  Draft  and  Military  Service 

PRO:     The  ERA  will  allow  women  to  volunteer  for  military 
service  on  the  same  basis  as  men.     At  present,  for  instance, 
a  man  can  enlist  without  a  high  school  degree  while  a  woman 
must  have  such  a  degree.     This  would  open  up  the  military 
service  and  its  benefits  equally  to  women  who  in  the  past  - 
have  often  been  arbitrarily  barred  from  military  service. 
Such  benefits  include  technical  training,  GI  bills,  loans 
and  life  insurance. 

The  ERA  will  require  Congress  to  treat  men  and  women 
equally  with  respect  to  the  draft.     Thus,   both  men  and  women 
would  be  subject  to  the  draft.     Congress  could,  however,  create 
legitimate  sex-neutral  exemptions  from  the  draft.     For  example, 
Congress  could  exempt  all  parents   (male  or  female)   of  children 
under  18  from  the  draft.     Thus,  young  mothers  would  not  be 
required  to  serve . 

Once  in  the  service,  women  like  men ,  could  be  assigned 
to' various  duties  which  might  include  combat .     in  1978  the. 
Pentagon  asked  to  be  able  to  assign  women  to  combat  zones  and 
duty.     Many  military  leaders  believe  women  are  capable  of 
being  integrated  into  combat  units  without  experiencing 
problems.     In  1980,  more  than  half  of  the  first  women  graduates 
of  the  U.S.  Military'  Academy  at  West  Point  asked  to  be  assigned 
to  combat  branches. 

Supporters  of  ERA  argue  most  patriotic  American  women 
are  willing  to  serve  their  country  in  the  military.     Since  - 
the  days  of  the  American  Revolution  many  women  have  served  in 
combat  zones  in  other  capacities  such  as  nur  ses . 
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CON:     The  ERA  would  allow  no  military  exemptions  on  the 
b.asis  oTsex.     Thus,   the  ERA  would  take  away  a  young  woman's 
draft  exemption  and  force  women  to  register  for  the  draft  , 
just  like  men.     The  Selective  Service  Act  would  read  "aill 
persons'1  rather  than  "all  male  citizens." 

The  ERA  would  also  require  women  to  serve  in-  combat.  ' 

Present  federal' laws  exempting  women  from  combat  would  become 
unconstitutional.     It  is  not  progress  for  the  ERA  to  make  our 
young  girls  subject  to  military  induction  and  combat  duty  in 
all  our  country's  future  wars. 

Use  of  Public  Facilities 

PRO;    .Passage  of  the  ERA  would  not  require  coed  bathing 
and .toilet  facilities  in  public  places.     Nor  would  it  require 
coed  sleeping  quarters  in  colleges,  prisons  or  military  bar- 
racks.    None  of  the  16  states  with  ERA 1 s  has  required  coed 
restrooms  or  other  such  facilities. 

CON :  -Opponents  of  ERA  claim  passage  could  make  all 
publ i cTDathi ng  facilities  and  restrooms  available  to  both 
sexes.  coed  facilities  would  follow  naturally  from  ERA's 
effort  to  "neuterize"  all  aspects  of  social  life. 


Discrimination  in  Employment 

PRO:     Many  states  have  laws  restricting  or  limiting  the 
occupations  or  working  conditions  of  women ,  but  not  of  men. 
These  so-called  "protective"  laws  have  in  practice  discrimi- 
nated- against  women  by  making  it  difficult  and  sometimes im- 
possible for  a  qualified  woman  to  obtain  certain,  often  very 
good  jobs.     Many  of  the  abuses  tinder  these  laws  have  been 
ended  because  of  Title  VII  of  the  Civil  Rights  Act  of  1964; 
however,  other  restrictions  continue .     Some  states,  for  in- 
stance,  still  have  laws  limiting  the  hours  women,  may  work. 
Such  laws  may  prevent  women  from  gaining  promotions  to  super- 
visory positions. 

Even  where  state  and  federal  laws  have  eliminated  sex 
discrimination,  laws  can  be  changed.     A  law  passed  by  one 
legislature  can  be  undone  by  another .     The  ERA  would  consti- 
tutionally and  permanently  guarantee  equal  treatment  of  women 
in  the  Jabor  laws  of  ail  states. 

CON;     Recent  federal  laws  and  regulations  have  largely 
ended  3Tscrimination  against  women  in  public  and  private 
employment.     In  addition,  the  states  have  both  repealed  their 
laws  discriminating  against  women  iri  major  respects  and 
passed  new  laws  to  end  discrimination. 
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In  addition,   the  Supreme  Court  has  interpreted  the  Due 
Process  clause  in  the  5th  Amendment  and  the  Due  Process  and 
Equal  Protection  eiause  of  the  14th  Amendment  as  prohibiting 
legal  discriminations  against  women .     The  ERA  simply  is  not 
necessary . 

States  Rights  and  Federal  Control 

PRO:     The  ERA  is  not  a  federal  power  grab.     It  would 
not  change  the  independence  or  authority  of  state  govern- 
ments to  make  laws  suited  to  their  own  state  except  to  re- 
quire that     such  laws  apply  equally  to  men  and  women.  For 
example,  one  state  could  set  the  minimum  age  for  marriage  at  ' 
16,   another  at  18 ,   just  as  they  do  now.     ERA  would  only 
require  that  in  each  state  the  minimum  age  be  the  same  for 
men  and  women. 

The  ERA  gives  the  national  government  no  additional 
power.     The  ERA  simply  recognizes  that  sex  discrimination  is 
a  federal  issue  affecting  everyone_in  the  nation.     It  also 
recognizes  that  many  states  might  still  have  laws  discrimi- 
nating against  blacks  and  others  if  the  federal  government 
had  not  acted  in  the  past;-     For  example,  without,  the  19th 
Amendment  it  is  doubtful  whether  many  states  would  have  given 
women  the  right  to  vote . 

CON :     The  ERA  would  transfer  from  the  states  to  the 
nationaTIgovernment  vast  powers  which  have  been  reserved 
to  the  states  by  the  Constitution.     Chief  among  these  is 
the  power  to  make  laws  governing  the  relationship  of  men 
and  women  in  such  areas  as  marr  iage ,  property  rights,  child 
care,  divorce  and  the  like.     Traditionally,  each  state  has 

made  such  laws  to  conform  with  the  belief  and  customs  of  

most  of  its  residents.  The  ERA  would  impose  federal  standards 
over   state  discretion  in  such  matters. 

Section  2  of-the  ERA  gives  Congress  the j)ow^ers  to  en- 
force the  Amendment.     This  means  the  executive  branch  of  the 
national  government  will  administer  ERA  related  laws  passed 
by  Congress  and  the  federal. courts  will  adjudicate  such  laws. 
The  power  to  pass,  execute  and  interpret  laws  dealing  with 
the  relationship  of  men  and  women  has  always  been  with  the 
states.     Section  2  would  give  the  federal  government  control 
over   the  last  remaining  aspects  of  our  life  that  have  remained 
beyond  federal  regulation.     In  so  doing  it  would  reduce  the 
states  in  our  constitutional  system  to  meaningless  zeroes  on 
the  nation's  map. 
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Reviewing  Facts  and  Main  Ideas 

1.  When  was  an  Equal  Rights  Amendment  first  introduced  into 
Congress? 

2.  How  many  states  had  approved  the  ERA  by  the  1982  Congres- 
sional deadline?     How  many  states  were  needed  for  approval 

3.  Indicate  whether  each  statement  below  is  true  or  false. 
If  you  make  a  statement  false,  rewrite  or  correct  it  so 
that  it  is  true. 

  a.     The  ERA  is  a  general  statement  of  principle. 

• ■       b.     Section  2  of  the  ERA  gives  the  President  power 
to  enforce  the  Amendment. 

 c.     The  ERA  seeks  to- eliminate  sex  as  a  factor  in 

determining  the  legal  rights  of  men  and  women. 

"       d.     The  ERA  ratification  debate  focused  largely  on 
the  Supreme  Court's  duties  regarding  the  Amend- 
ment. 

Evaluating  and  Applying  the  Arguments 

1.  In  which  three  or  four,  areas  did  you  find  the  most  reason- 
able arguments  for  or  against  ratification  of  the  ERA? 

(1)  Role  and  Identity  of  Women 

(2)  Marriage,  Divorce  and  Family  Life 
.  (3)  Education  and  Sports 

(4)  The  Draft  and  Military  Service 

(5)  Use  of  Public  Facilities 

(6)  States  Rights  and  Federal  Control 

2.  In  which  areas  did  you  find  the  least  reasonable  arguments 
for  or  against  ERA? 

3.  Are  there  any  other  arguments  for  or  against  the  ERA  you 
might  add  to  those  presented?  Explain. 

4.  What  is  your  judgment  of  the  ERA?  is  it  a  good  vehicle 
for  improving  the  legal  status  of  women? 

5.  Prepare  a  letter  for  your  member  of  Congress  or  state  law- 
maker supporting  or  opposing  the  ERA.     In  your  letter  ex- 
plain your  reasons  for  or  against  the  Amendment. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

fV-3.   The  Equal  Rights  Amendment:     You  Decide 

Preview-bf  Jjain^oihts 

This  lesson  presents  the  text  of  the  Equal  Rights 

Amendment,  shd  pro  and  con  arguments  regarding  the  ERA 9  s  

impact  on  six  area's  of  American  life:     the  role  and  identity 
of  women;  marriage,  divorce  and  family  life;  education  and _ 
sports;  the  draft  and  military,  service;  use  of  public  facili- 
ties; states1  rights  and  federal  control. 

Connection  to  Textbooks 

This  lesson  illustrates  how  political  controversy  can 
surround  the  formal  procedures  to  amend  the  Constitution. 
The  lesson  could  enrich  American  government  textbook  dis- 
cussions  of  the  politics  of  the  ERA  ratification  struggle  of 
the  ^O^s  as  well  as  discussions  of  civil  rights  and  liberties. 
It  can be  used  with  American  history  textbook  discussions  of 
efforts  in  our  history  to  increase  the  political  power  of 
women .  ■ 

Objectives 

Students  are  expected  to: 

1.  know  the  text  and  major  purpose  of  the  ERA; 

2.  understand  why  there  could  be  multiple  interpretations 
of  meaning  of  the  ERA  for  daily  life; 

3.  consider  and  evaluate  pro  and  con  arguments  regarding 
the  potential  impact  of  the  ERA; 

4.  take  a  position  in  support  of  or  in  opposition  to  the  ERA; 

5      write  a  letter  using  relevant  arguments  from  the  lesson 
urging  their  state  lawmaker  or  member  of  Congress  to 
support  or  oppose  the  ERA. 

Suggestions  For  T^aching^fae- Lesson 

Opening -The  Lesson 

•  Preview  the  main  parts  of  the  lesson  for  students. 

•  Explain  how  this  lesson  is  connected  to  the  material  they 
are  studying  in  the  textbook.  ; 
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•  You  might  wish  to  inform  students. that  the  ERA  illus- 
trates that  the  underlying  goal  of  the  women's  rights 
movement  in  the  United  States  has  consistently  been.td_ 
remove  the  matter  of  .women's  rights  from  the  control  of 
legislatures  by  embodying  it  in  the  nation's  basic 
ieg^l  document,  the  Constitution  itself .     This  strategy 
is  premised  oh  the  recognition  that  if  legislators  en- 
act a  law,  they  can  also  repeal  it. 

Thus /   the  ERA  has  been  pushed  for  over  50  years  even 
though  many  state  and  federal  laws,  especially  during 
the  1970 fs,  have  struck  down  numerous  barriers  to  legal 
equality  for  women.  .* 

Developing  The  Lesson 

•  Have  students  read  the  introduction  and  first  section 
of  the  lesson,   "The  Equal  Righrs  Amendment." 

•  Go  over  with  students  the  text  of  the  Amendment. 

1.  Ask  students  which  Section  states  the  general  prin- 
ciple embodied  in  the  Amendment.  (Section  1)  What 
is  that  principle? 

2.  Ask  students  which  Section  discusses  enforcement. 
(Section  2) 

3.  Ask  students  to  .speculate  about  the  purpose  served' 
by  Section  3.      (Answer:     A  prime  gbal  of  the  ERA  is 
to  nullify  state  laws  .that  discriminate  against 
women.     Section  3  gives  state_legisiatures--particu- 
larly  those  which  meet  only  in  alternate  years — and 
state  agencies  the  chance  to  review  and  revise 
thos'(e  laws  which  conflict  with  the  Amendment.) 

_j  ._  i 

•  Have  stxidents  read  the  main  section  of  the  lesson,  ) 
"What  Might  ERA  Do?    ¥ro  and  Con . " 

Depending  on  your  class,  you  might  let  students^ work 
through  the  entire  section  or  you  might  stop  at  the  end 
of  each  of  the  six  issue  areas   ("The  Role  and  Identity 
of  Women,"  etc i )   to  discuss  class  reac tions  to  each 
area.     Use  the  three  -questions  at  the  start  of  the  sec- 
tion as  your  discussion  guide. 

Concluding  The  Lesson 

•  Have  students  complete  "Reviewing .Facts  and  Main  Ideas." 
Conduct  a  class  discussion  of  student  responses. 
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•  Have  students  complete  items  1  through  4  in  "Evaluating 
and  Applying  the  Arguments * "    Conduct  a  class  discussion 

**  .  of  student  responses- 

•  Hav;e  students  apply  the  pro  or  con  arguments  by  pre- 
paring a  letter  as  called  for  in  item  5.     You  may  wish, 
to  have  students  work  on  this  task  individually  or  in 
small  groups. 

Suggested  Reading  * 

Boles,  Janet  K.     The  Politic^  of  the  Equal- Rights -Amendment 
(New  York:     Longman,  l£79) 

This  booJc  contains  an  extensive  discussion  o£  "strategies 
^pursued  by  supporters  of  the  ERA  from  1972  to  1977. 

Suggested  Films 

5  -  ' 

WOMEN  1 S  RIGHTS  v 

A  high  school  girl  wants  to  swim  oh  the  boys'  team  but 
is  thwarted  by  state  bylaws ^ which  prohibit  her  from  doing  so. 
The  film  shows  the  unconstitutionality  of  the  bylaws  based 
on  the  Fourteenth  Amendment's  guarantee  of  equal  protection 
of  the  law  to  ail:  citizens  regardless  of  race  or  sex.  BFA 
Educational  Media,  1974,  22  minutes. 

WOMEN  GET  THE  VOTE 

Using  historical  footage  the  film  shows  the  difficult 
and  sometimes  violent  course  of  the  campaign  for  women's 
voting  rights  leading  to_ Susan  B.  Anthony's  triumph  in  1919. 
From  the  TWENTIETH  CENTURY  series, ,CBS,  Contemporary  Films, 
1962/  25  minutes,  black  and  white." 
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IV-4.     A  NEW  CONSTITUTIONAL  CONVENTION: 
THE  CONSTITUTION 


ANOTHER  WAY  TO  AMEND 


We  have  26  Amendments  to  our  Constitution!     All  26  were 
proposed  by  a  two-thirds  vote  of  both  Houses  ofj Congress i 

There  is  another  method  f5r  proposing  amendments  to  the 
Con  s  ti  tut  ion — a-taethpd^  tfaat^has- Jtevefe  been  used .     This  is  for 
Congress,  upon  request  of  the  states^  to  call  for  a  special 
-constitutional  convention 'to  draw  up  a  proposed  amendment. 

V  i 

Article  V  of  the  Constitution  spells,  out  the  rules  for 
amending  the Cons titution,.     Article  V says ^Congress  "shall 
call  a  convention  for  proposing  ^endments" xwhehever  two- 
thirds  of  the  states  petition  for  it; 

This  unused  method  for  proposing  amendments  has  been 
called  an  "Artie le  V  C onvention .f     In  recent  years  there  have 
been  heated  debates  about  whet  heir  an  Article  V  Convention  can 
and  should  be  called. 

In  1979,  President  Jimmy  Carter  called  an  Article  V 
Convention  "the  wofeis imaginable  route"  to  amending  the  Con- 
stitution. At  the?  same,  time  the  National :  Taxpayers  Union  and 

other  intere.st  groups  were  pushing  \state  legislatures  to  pe- 
tition Congress  for  just  such  a  convention.  / 

Why  the  debate?    What  attempts  have  been  made  to  con- 
vene—an Article  V,  Convention?     Why  fyaye  palst  attempts  failed? 

it  ever  got  started?/  Is 
one  likely?    This  lesson  addresses  these  /questions . 


Attempt^— to  Cai£  an  Article  V  Convention 


There  have  been  many  attempts  since  1787  to  hold /another 


constitutional  convention.     Over  the 


/years  "  various  state  leg- 
islatures have  submitted  more  than  350  petitions  to  Congress. 
Every  state  in  the  Union  has  at  one  time  or  another  petitioned 
Congress  for  an  Artiqle  V  Convention  On  some  topic.  / 

;  Two  efforts  that  have  Come  very  close  to  success  have 

both  occurred  in  recent  years.     One  remains  a  possibility. 


jegislative  Eedis trie ting.  The  first  attempt  pect 
the  l96D'5.     In  1964 *y  the  Supreme  Court  ruled  th< 


:urred 

during  the  2960 "s.  in  1964* ;  the  Supreme  Court  ruled  that 
state  legislators  must  be  elected  from  districts  of /equal 
population.  The  ruling  was  very  unpopular.  Thirty*- three 
state  legislatures,  only  one  short  of  the  required  two-thirds, 
petitioned  Congress  for  a  contention  to  propose  an  /amendment 
that  would  overturn  the'  Court's  ruling. 
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In  the  late  I960' s,'  pressure  for  an  amendment  on  legis- 
lative redistricting  let  up;    As  a  result,  -the  34th  legisla- 
ture required  to  convene  an  Article  V  Convention  never  acted 
and  the  campaign  to  call  a  convention  died. 

Balance  the  Budget.     The  most  recent  effort  has  been  a 
campaign  to  call  a  convention  proposing  a  constitutional 
•  amendment  requiring  a  balanced  budget i_  The  budget  is  the 
national  government's  plan  for  spending  money  each  year.  A^ 
"balanced"  budget  means  the  government  spends  no  more  than* it 
takjes  in  through  taxes  and  other  sources.' 

With  government  spending  increasing  annually/   there  has 
been  strong  "grass  roots"  support  for  an  amendment  to  force 
Congress  to  balance;  the  national  budget  each  year.     In  a  1980 
"  national  .survey  of  high  school  students^  for  example/ _ 62% 
said  they  favored  a  balanced-budget  amendment.     Even  larger 
percentages  of  adults -favored  such  an  amendment. 

I       By  1982,  thirty-one  state  .legislatures  had  approved  pe- 
titions calling  for  an  Article  V  Convention  to  draw  up  an 
amendment  requiring  a  balanced  budget i     The  map  of  the  United 
States   (page  337)   shows  the  states  that  have,  acted  as  of  the 
summer  of  1982.     If  three  more  states  signed  ujj  and  if  Con-  ,  ; 
gress  ruled  all  petitions  were  valid/  Congress  could  _  be  re- 
quired to  call  the  first  constitutional  convention  since  the 
Constitution  was  written  in  1787. 

i 

Why  the  Convention  Method  Has  Not  Been  Used   '  ...  " 

i  • 

I  Why  have  there  been  no  successful  efforts  so  far  to 

call  an  Article  V  Convention?    There  seem  to  be  at  least 
three  reasons. 

\  Congress - S t epS-Zh >     The  first  and  most  important  reason 

/is  £hat_Congress  may  step  in>  take  over  the  amending  process 
/and  propose  the  Amendment  being  requested.     In  the  20th  Cen- 
/tury/  four  amendments  to  th£  Constitution  were  proposed  by 
/Congress  after  campaigns  to  call  Article  V  Conventions  on 
/  each  topic "were  started.     The  17th  Amendment  (direct  election 
<  of  Senators) /^the  21th  Amendment   (repeal  of  prohibition)/  the 
22nd  Amendment   (limits  on' the  President's  term  of  office)./ 
and  the  25th  Amendment  (Presidential  disability)  were  all  pro- 
posed this  way. 

Indeed/  the 'goal  of  some  campaigns  to  call  an  Article  V 
Convention  is  to  force  a  balky  Congress  to  act.     The.  idea  is 
to  get  Congress  to  propose'  its  own  version  of  a  desired  Amend- 
ment in  order  to  prevent, the  states  from  convening  a  new  con- 
stitutional convention.  -  / 

Fear  of  a  Runaway  Convention.     But  why  would  Congress 
not  want  to  call  a  constitutional " convention?    .There  is  a 
fear  of  a  "runaway"  convention/  Jbo,th.  in  and  out  of  Congress. 

■     •        C>  3ti 
ERIC  ' 


IV- 4  •  .  '  334 


 Many  people  fear  that  once  a  convention  started/  it  would 

go  beyond _  tlje^subject  [f or  which  it  wag  convened.     For  example,  _ 
they  argug'  that  a  convention  to  propose  a  balanced-budget  amend- 
ment might  start to tamper  with  the  Bill  of  Rights  or  limit  the  *  v 
powers  of  the  Supreme  Court  or  change  'the  powers  of  Congress. 
Indeed,  soiffe:  warn  that,  once  in  session,  any  Article  V  Convention 
might  write  an  entirely  new  constitution. 

Fears  of  a  runaway  convention  are  not  new.     In  1789/  James 
Madison  wrote  that  he  was  against  calling  a  second  constitutional 
convention  to  draw  up  a  Bill  of  Rights.     Rather,  he  wanted  Congress 
to  propose  such  amendments.     Madison  wrote: 

The  Congress* who' will  be  appointed  to  execute 
as  well  as  to  amend  the  Government,  will  prob- 
ably   be  careful  not  to  destroy  or  endanger  it. 
A  convention,  on  the  other  hand,  meeting* in  the' 
present  ferment  of  parties,  and  containing  per- 
haps .   .    .    (untrustworthy)   characters. from 
different ^parts  of  America,  would  at  least 
spread  a  general  alarm,  and  be  too  likely  to 
^  turn  everything  into  confusion  and  uncer-: 
p  tainty . 

Indeed/  the -  convention  that  created  our  Constitution  in 
1787  was  only  supposed  to  amend  the  Articles  of  Confederation. 
Thus"/  as  political  scientist  Frank  Sorauf  points  out/  our  Con- 
stitution was  itself  the  product  of  ;  a . "runaway  convention"  in 
1787.     He  adds,  it,  is  ironic  that  Congress  seeks  to  protect  that: 
same  document  from  another  runaway  convention.     However/  Sorauf 
explains:     "Congressional  fear  of  the  unknown  is  great.  More- 
over/  the  Congress  is  jealous  of  its  own  powers  and  suspicious 
of  what  it  cannot  control.11 

 Could  Congress  force  an  Article  V  Convention  to  stick  to 

one  specific  issue ,  such  as  a  balanced-budget  amendment?  There 
is  no  clear  answer. .  Some  constitutional  scholars  and  lawmakers 
say  it  could.  Others  disagree.  "It  could  turn  into  a  circus," 
claims  one  lawmaker. 

Late  Forming  Opposition.  There  is  a  third  reason  why  calls 
for  an  Article  V  Convention  have  failed.  Organized  opposition  to 
such  a  campaign  Usually  is  slow  to  form.  Eventually/  however /  it 
becomes  quite ^powerful  ^na  manages  to  stall  a  campaign  at  the  last 

jnoment._  This  is  why  many "campaigns  fail  after  having  gained  sup-  • 

port  from  nearly  .two-thirds  of  the  state  legislatures. 

 0_     Here^is  what  can  happen.     Proponents  of  a  convention  on 

some  issue }  such  as  a  balanced  budget/  usually  are  well-organized 
at  the  start.  They  have> mcmey,  careful  plans  and  corps  of  volun- 
teers.    They  get  an  early  3ump  on  0the  opposition.  !- 
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However ,  once  the  opposition  organizes,  it  can  be  power- 
ful, and  it  only  heeds  support  from  one-third  plus  one  of  the 
states  to  block  a  convention.     One  reason  for  the  opposition's 
strength  is  that  it  usually  includes  Congress. 

■  fts  opposition  to  the  campaign  for  a  balanced  budget  con- 

'vehtion  has  grown,  leading  members  of  Congress  have  become  tough 
with  state  legislatures.     For  example,  the  powerful  Chairman  of 
the  Senate  Budget  Committee  growled  that,  if  'state  legislatures 
kept  pushing  for  a  convention,  Congress  might  start  balancing  * 
the  budget  bycutting  the  $83  billion  a  year  in  grants  and 
revenue  sharing  It  sends  to  the  states . 

An  Article  V  Convention  At  Work 

Should  a  convention  ever  get  started,  how  would  it  work? 
No  one  knows  for  sure.     The  few  worcls  in  Article  V  of  the  Consti- 
tution explain  nothing  about  procedures  for  holding  a  convention. 

Congress  would  decide  how  a  convention  should  be  run.  In 
1971,  and  1973,   the  Senate  passed  bills  about  how  a  convention 
should  be  organized,  but.  these  bills  died  in  the  House.     It  seems 
likely  each  state  would  have  as  many  cohvention  delegates  as  it 
has  Senators  and  Representatives.     Congress  would  also  try  to 
limit  the  convention  to  a  specific  topic.     Finally,  Congress  would 
set  the  date  and  place  for  a  convention. 

Conclusion 

Is  an  Article  V  Convention  likely  to  happen  In  the  near 
future?     Probably  not,  but  it  is  impossible  to  be  sure . 

What  is  certain  is  that,  as  long  as  the  mechanism  stays  in 
the  Constitution,   supporters  of  one  cause  or  another  will  try  to 
make  use  of  it.     Currently,   supporters  of  an  amendment  to  ban 
abortions  have  convinced  more  than  a  'dozen  state  legislatures  tc 
petition  Congress  for  a  convention  on* the  topic.     Thus ,   the  po' 
sibility  of  an  Article  V  Convention  on  one  subject  or  another  . 
likely  to  enliven  American  politics  for  many  years  to  come. 


Reviewing  Facts  and  Ideas 

1.  How  have  all  26  amendments  to  the  Constitution  been  proposed? 

2.  /-mat  o -her  method"  is  there  for  proposing  an  amendment  to  the^ 
Constitution? 


3.     What  are^the  two  ways  to  ratify  amendments  to  the  Constitution? 
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4.  On  which  two  topics  did  the  states  almost  succeed  in  call- 
ing an  Article  V  Convention? 

5.  Which  four  Amendments  by  the  Article"  V  Conven- 
tion method — were  eventually  proposed  by  Congress? 

6.  Why  does  Congress  fear  a  "runaway  convention?" 

7V    Why  do  so  many  campaigns  for  an  Article  V  Convention  seem 
to  stall  at  the  last  minute?  : 

-  8.     Who  would  set  the  rules  for  an  Article  V  Convention  should 
one  convene?  - „ 


Interpreting  Evidence 

1.  Refer  to  the  chart  on  page  338. 

a.     According  to  Article  V  of  the  Constitution,  what  are 
four  different  ways  that  amendments  may  be  made  (pro- 
posed and  ratified)   to  the  Constitution? 

b\     Which  two  of  the  four  ways  have  never  been  used? 

c.  Which  of  the  four  ways  has  been  used  only  once? 

2.  Refer  to  the  map  of  the  United  States  on  page  337 • 

a.  What  is  the  main  idea  of  this  map? 

b.  How  many  states  have  approved  a  constitutional  conven- 
tion for  a  balanced  budget  amendment? 

c;     Which  four  states  seem  like  good  possibilities  to  be 
the  next  to  approve  such  an  amendment?  Why? 

d.  Which  sections. of  the  country  are  most  in  favor  of 
proposing  a  balanced  budget  amendment?  , 

3.  Refer  to  James  Madison's  comments  about  a  convention  oh 
page  334. 

a.  What  is  the  main  idea  of  this  statement? 

b.  Wptild  Madison  favor _ari  Article  V  Conven'  i  today 
about  a  balanced  budget  or  any  other  topic?  Give 
reasons  for  your  answer. 

c.  Do  you  agree  or  disagree  with  Madison's  fears  about  a 
convention? 
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The  information  on  this  map  shows  the  situation  as 
dff  August,  1982. 
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Methods  of  Amending  the  Constitution 


Proposing  Amendments 


Ratifying  Amendments 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


IV-4.     A  New  Constitutional  Convention:     Another  Way  to  Amend 
the  Constitution 


Preview  of  Main  Points 

This  lesson  focuses  on  attempts  to  call  a  convention  to 
propose  constitutional  amendments,     A  convention  is  the  other , 
so  far  unused,  method  of  proposing  amendments  spelled  out  in 
the  Constitution.     This  unused  method  is  explained  along  with 
reasons  why  all  attempts   (to  date)   to  convene  a  convention 
have  failed. 


Connection  to  Textbooks 

Both  government  and  history  textbooks  briefly  mention 
the  convention  method  of  proposing  amendments.     This  lesson 
will  enrich  textbook  discussions  of  formal  ways  to  amend  the 
Constitution. 


Objectives 

Students  are  expected  to:  j 

1.  identify  two  recent  attempts  to  call  a  constitutional 
convention; 

2.  understand  why  a  convention  to  propose  amendments  to  the 
Constitution  has  never  been  called; 

3.  understand  how  efforts  to  call  a  convention  may  force  Con- 
gress to  propose  its  own  amendment  to  the  Constitution; 

4.  increase  awareness  of  the  political  dynamics  associated 
with  efforts  to  formally  amend  the  Constitution; 

5.  practice  skills  in  interpreting  evidence  from  maps,  dia- 
grams and  primary  source  material. 


Suggestions  For  Teaching  The  Lesson 

This  is  a  casestudy  lesson.     It  provides  an  in-depth 
look  at  one  method  of  proposing  amendments  to  the  Constitution 
Use  questions  at  the  end  of  the  lesson  to  help  students  com- 
prehend and  analyze  the  facts  and  ideas  of  the  case. 
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Open ing  -^fae-Jiie  ss  on 

•  ;  inform  students  about  the  main  point  of  the  lesson • 

©    Have  students  refer  to  the  diagram  in  their  textbooks 
which  shows  the, two  methods  of  proposing  and  twcr methods 
of  ratifying  amendments.     You  may  use  the  diagram 
that  accompanies  this  lesson  if  you  wish.     Use  the  diagram 
as  a  transparency  and/or  distribute  copies  to  students. 

Explain  to  students  that  they  will  study  the  convention 
method  shown  In  the  diagram.     Point  put _ to  students  that 
although  a  convention  has  never  been  called,  they  will 
learn  in  this  lesson  that  efforts  to  call  a  convention  have 
forced  Congress  to  propose  four  Amendments   (the  17th,  21st, 
22nd,   25th)   it  might  not  otherwise  have  proposed. 


Developing  The  Lesson 
9    Have  students  read  the  case  study. 

•  Ask  students  to  answer  the  questions  about  reviewing  facts 
arid  ideas.     You  might  wish  to  check  student  comprehension 
of  the  case  by  conducting  a  discussion  of  these  questions. 

•  Move  to  consideration  of  the  interpreting  evidence  questions 
Conduct  a  discussion  of  questions  about  interpreting  evi- 
dence. 

Concluding  The  Lesson 

•  Ask  the  class  whether  they  believe  fears  of  a  "runaway 
convention"  are  justified.     Conduct  a  discussion  around 
their  responses.  • 


Suggested  Reading 


Hall,  K. ,  Hyraan,  N.  and  Sigal,  L.    (eds)     The  Constitutional 

Convention- as-an^Amehding  Device   (Washington,  D.C.:  Pro- 
ject  '87  of,  the  American  Historical  Association  and  the 
American  Political  Science  Association*  1981) . 

This  paperback  is  an  excellent  source  of  information  about 
amending  the  Constitution..    Many  ideas  in  this  lesson  were  derived 
from  Frank  Sorauf 's  chapter  in  this  book,   "The  Political  Poten-  . 
tial  of  an  Amending  Convention." 
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IV-  5 . '    THE  ORIGIN  OF  POLITICAL  PARTIES 

Our  written  Constitution  spells  out  the  basic  plan  for 
government  in  the  United  States.     Yet  some  very  important 
features  6F  our  political  system  are  not  mentioned'  in  the 
Constitution,     These  features  have  developed  informally  as 
we  have  gone  about  the  day-to-day  business  of  governing  our- 
selves.    This  is  one  way  our  Constitutional  system  has  changed 
and  kept  up  to  date  with  the  times. 

'__      A  good  example  of  such  informal  change  is  our  political 
party  system.     The  Constitution  does  not  say  a  single  word 
about  political  parties.     Yet,   today  you  cannot  fully  under- 
stand American  politics  without  knowing  how  our  two-party 
system  works. 

Take  Congress,  for  example.     Both- the  House  and  Senate 
are  organized  around  the  two  major  parties.     In  both  chambers 
desks  are  arranged  so  Democrats  sit  on  one  side  of  the  hall; 
Republicans  oh  the  other.     Key  Congressional  leaders  are  chosen 
by  members  of  their  own  party.     The  top  jobs ,   such  as  Speaker 
of  the  House,  go  to  members  of  the  majority  party.     And  when 
all  is  said  and  done,  a  lawmaker's  par ty  affiliation  (Republican 
or  Democrat)   is  the  best  predictor  of  how  he  or  she  will  vote  on 
bills. 

In  this  lesson  you  will  learn  how  political  parties  get 
started  in  the  United  States.     You  will  also  learn  what  our 
first  parties  stood  for  and  what  eventually  happened  to  them. 

The  Founders  and  Political  Parties 

The  men  who  wrote  the  Constitution  disliked  political 
parties  or  "factions"  as  they  called  them.     They  could  not  foresee 
that  political  parties  would  be  needed  in  a  large  democracy  to 
inform  voters  on  issues  and  give  them  a  choice  of  policies.  In 
the  Founders1   experience  factions  were  small  groups  of  politicians 
working  together  in  parliaments  strictly  to  promote  their  narrow, 
special  interests . 

The  Founders  worried  that  in  the  new  nation  political 
par  ties  would  simply  become  bigger  and  fiercer  factors.  They 
feared  that  the  national. unity  needed  for  the  new  government  to 
survive  would  be  ruined  by  the  effects  of  parties.  Benjamin 
Franklin,   for  example,  warned  of  the  "infinite  mutual  abuse  of 
parties*   tearing  to  pieces  the  best  of  characters." 

Given  such  concerns,   the  Founder  s  tried  to  design  the 
new  Constitution  to  spread  power  so  widely  that  no  one  faction 
could  control  the  government.     By  separating  power  into  three 
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separate  branches  and  giving  each  branch  ways  to  check  the 
other ,  they  sought  to  cure  what  Madison  called  the  "mischiefs 
of  faction." 

As  things  turned  out,  some  of  the  very  men  who  were  so 
concerned  about  parties  were  later  to  become  deeply- involved  in 
creating  our  first  two. political  parties.     Our  two  party  system 
started  in  the  early  1790's  as  the  new  nation's  first  political 
leaders  began  to  wrestle  with  practical  policy  problems  during 
President  Washington's  administration.     Here  is  what  happened. 

Practical  Issues  Set  The  Stage  For  Parties 

On  April  30,  1789  George  Washington  took  the  oath  of 
office  as  President.     The  new  government  was  underway. 

The  first  Congress  was  filled  with  men  who  had  supported 
the  Constitution.     Among  them  was  James  Madison  who  came  to  be 
known  to  history  as  the  "Father  of  the  Constitution."     In  the 
executive  branch  Washington  named  Alexander  Hamilton  his  Secretary 
of  the  Treasury.     Thomas  Jefferson,  newly  returned  from  Europe 
where  he  had  been  ambassador  to  France,  became  the  first  Secretary 
of  State. 

The  just  completed  ratification  contest  over  the  new 
Constitution  was  still  fresh  in  everyone's  mind.     Yet  the 
Constitution  itself  quickly  ceased  to  be  a  political  issue.  By 
the  time  Congress  met  for  its  second  session  in  1790  politicians 
had  stopped  arguing  over  whether  the  new  Constitution  was  good; 
they  agreed  it  was.     Instead,   their  attentions  were  drawn  to 
tough  policy  problems  facing  the  new  government. 

Some  Key  Issues.     important  questions  facing  the  Congress 
included:     How  should  the  national  government  settle  the  nation's 
war  debt  and  strengthen  the  economy?    What  should  be  the  nation's 
position  toward  England  and  France?     Sow  centralized  and  power- 
ful should  the  new  national  government  be? 

Soon  two  rival  groups  began  to  emerge  within  Congresses 
lawmakers  took  different  positions  on  such  issues.     On  one  side 
were  lawmakers  who  generally   favored  a  strong  national  government, 
economic  policies  which  benefited  northeastern  commercial 
interests  and  were  prc-British.     These  men  began  to  unite 
around  Alexander  Hamilton's  leader  ship . \ 

On  the  other  side  were  lawmakers  'who  wanted  a  weaker 
national  government,  economic  policies  that  favored  the  lower- 
class,  debtors  and  farmers/  and  were  pro£Frerich.     These  men 
found  the  ideas  of  Thomas  Jefferson  and  Barnes  Madison  attractive. 

i 

i 

\ 
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Thus  as  early  as  1790  the  stage  was  set  for  the  develop- 
ment within  Congress  of  political  parties.     A  key  event  which 
sparked  the  actual  formation  of  two  parties—the  Federalists 
(led  by  Hamilton)   and  the  Republicans  (led  by  Madison  and 
Jefferson)  ■ — was  the  Washington  administration  1 s  plan  to  create 
a  national  bank. 

A  Conflict  Over  Economic  Policy 

President  Washington  wanted  to  stay  "above  politics " 
during  his  two  terms  in  office.     He  left  it  largely  up  to  the 
bright. and  ambitious  Alexander  Hamilton  to  push  the  Administration  s 
economic  policies  through  Congress.     To  get  the  job  done  Hamilton 
began  building  a  coalition  among  small  factions  of  lawmakers 
with  similar  interests.     In  other  words,  Hamilton  had  started  to 
build  our  nation's  first  political  party. 

In  December,  1790  Hamilton  submitted  to  Congress  a 
plan  to  create  a  national  bank.     The  bank  would  store  government 
money,  help  collect  and  spend  taxes  and  issue  bank  notes  which 
could  be  used  as  money.     The  bank  plan  was  clearly  designed  to 
strengthen  the  national  government.     In  addition,  members  of 
Congress  recognized  that  the  bank  would  benefit  northern  business 
groups  and  the  wealthy. 

Congress  immediately  began  to  debate  the  bank  bill^ 
Hamilton  frequently  called  his  supporters  in  the  House  and 
Senate  together  before  legislative  sessions  to,,  plan  strategies. 
The  bank  bill  sailed  easily  through  the  Senate. 

Both  Madison  and  Jeff er son  strongly  opposed  Hamilton's 
economic  policies.     With  Jefferson1 s  encouragement  Madison 
organized  opposition  to  the  bank  bill  in  the  House.  Hamilton, 
however,   had  the  votes  and  the  House  passed  the  bill. 

Now  President  Washington  faced  a  decision.     Would  he  v^to 
two  bank  bill  or  would  he  support  Hamilton  and  sign  the  bill 
into, law?     Both  Hamilton  and  Jefferson  prepared  long  memos  for 
th^  President;   each  arguing  for  his  point  of  view  on  the  bank. 
On  February  25,  1791  to  the  dismay  of  Jefferson  and  Madison 
Washington  signed  the  bank  bill.     The  President  had  been 
persuaded  by  Hamilton 1 s  arguments  that  the  young  nation's 
welfare  required  not  only  a  national  bank  but  an  interpretation 
of  the  Constitution  which  expanded  the  national  government's 
powers. 

Reaction  to  the  Bank  Issue 

Jefferson  and  Madison  were  stung  by  Washington's  decision. 
They  believed  Hamilton  was  pursuing  bad  policies  that  served  to 
aid  northern  commercial  interests  at  .the  expense  of  the  nation 
as  a  whole.     They  also  thought  .Hamilton  was  subverting  the 
Constitution  itself  by  trying  to  expand  the  national  government 
beyond  its  Constitutional  limits.  / 


c 
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The  Republican  Party,     Followers  of  Jefferson  and  Madison 
in  Congress  now  rallied  around  these  leaders  in  open  opposition 
to  Hamilton  and  his  supporters;     They  began  calling  themselves 
"Republicans."     By  doing  so  they  hoped  to  suggest  that  their 
opponents  secretly  favored  a  monarchy. 

These  Republican  lawmakers  reflected  a  "grass  roots" 
•philosophy  which  included  a  fear  of  rule  by  bankers  and  commercial 
interests,  a     dislike  of  big ,  expensive  government  and  belief 
in  the  virtue  of  working  the  land.     At  the  same  time,  wealthy 
Southern  planters  were  attracted  to  Republican  ideas  for  very 
practical  reasons;   they  feared  a  strong  national  government 
might  interfere  with  slavery. 

The  Federalist  Party.     Hamilton's  followers  in  Congress 
topk  the  label  "Federalists. "     The  term  had  once  been  used  to 
refer  to  all  supporters  of  the  Constitution;     They  wanted  to 
imply  that    their  opponents  were  "anti-federalists"  or  opponents 
of  the  now  widely  popular  Constitution. 

To  Hamilton  and  his  followers  Jefferson  and  the  Republi- 
cans were  not  just  opposing  Hamilton's  economic  policies  but  the 
>,very  idea  of  a  national  government.     Federalist  lawmakers  believed 
local  interests  must  take  second  place  to  the  good  of  the  nation 
as  a  whole. 

The  Federalists  led  by  Hamilton  believed  deeply  in  strong 
government.     They  thought  the  real  danger  to  freedom  came  hot 
from  big  government  but  from  the  popular  passions  of  the  people 
themselves.     They  favored  a  limited  government  but  one  that 
had  enough  power   to  protect  property  owners,  and  the  well-to-do  -  r*"~" 
from  the  excesses  of  the  common  people. 

ft_ Bu bi ±c  Quarrel,     By  1792  both  Jefferson  and  Hamilton 
went  "public"  with  their  attacks  on  one  another .     Each  used  news- 
papers published  by  their  political  par ties  to  attack  the  ideas 
of  the  other.     At  the  very  time  both  were  helping  to  build 
political  parties,  each  accused  the  other  of  the  worst  crime 
they  could  think  of — promoting  factionalism. 

Jefferson  charged  that  Hamilton • s  ef f or ts  to  promote  his 
economic  policies  were  "as  a  machine  for  the  corruption  of  the 
legislature."     He  added  that: 

It  must  be  acknowledged  that  his  machine  was  not 
without  effect.     That  even  in  this*  the  birth  of 
uur  government,   some  members  were  found  sordid 
enough  to  bend  their  duty  to  their  interests,  and 
t~  look  after  personal,  rather  than  public  good. 

Hamilton  wrote  Washington  in  September,  1792  to  give  his 
version  of  the _ struggle.  He  complained  bitterly  of  Jefferson's 
efforts  to  build  a  political  party. 

:  "  ■  35-  ■  : 
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I   know   fetiaJt^I  have  been  ah  object  of  uniform 
opposition  from  Mr  .  Jefferson. .  •  I    know  from  the 
most  authentic  sources  that  I  have  been  the  frequent 
subject  of  the  most  unkind  Whispers  and  insinuations 
from  the  same  quarter.     I  have  long  seen  a  party 
formed  tin  the  Legislature  under  his  auspices ,  bent 
upon  my  subversion. 

President  Washington  was  dismayed  by  these  developments 
but  could  do  little  about  them.     When  he  retired  as  President 
he  devoted  must  of  his  Farewell  address  to  condemning  parties. 
He  said: 

Let  me  warn  you  in  the  most  solemn  manner  against  the 
baneful  effects  of  party  generally. [the  party  spirit] 
agitates  the  community  with  ill-founded  jealousies 
and  faL«?  alarms,  kindles  the  animosity  of  one  part 
againr  •  r,  foments   (causes)   occasional  riots  and 

insur r 


The  Pa;  l  "ongress,     By  the  mid  1790 1 s  the  two  rival 

parties  we  tablished  in  Congress.     Most  lawmakers  in 

both  chambers     -      become  divided  into  two  voting  groups— the 
Federalists  on  one  vide  and  the  Republicans,  or  Democratic- 
Republicans  as  tbl-y  were  sometimes  called ,  on  the.  other. 

In  the  early  stages  of  the  battle  between  the  two  parties 

the  Federalists  held  several  advantages.     They  were  better  

organized,  had  more  government  experience  and  controlled  federal 
offices.     In  the  Senate/  especially,  the  Federalists  regularly 
held  a  majority.     However,  even  during  this  period  the  House  of 
Representatives  was  almost  evenly  divided  between  Federalists 
and  Republicans. 

By  1793  political  observers  were  comparing  the  two  parties 
in  Congress  to  Prussian  military  units.     Each  maneuvering  and 

voting  like  soldier s  obeying  their  of ficers.     At  one  point  

Jef f er son  complained  that  the  Federalists  were  better  organized 
than  the  Republicans  noting  that  they .voted  with  the  precision 
of  a  "squadron."     Republicans  often  voiced  similar  complaints 
about  their  rivals.     Such  competition  stimulated  the  growth 
of  even  more  party  spirit  among  the  lawmakers. 


Popular— Support .     Unlike  today * s  two  major  political 
parties,  the  first  parties  did  not  have  broa^  based  popular 
support  among  the  voters.     Rather,  our  two  party  system  began 
as  a  struggle  within  Congress  between  lawmakers  with  different 
ideas  about  government  and  the  key  issues  facing  the  new  nation. 
Above  the  lawmakers  stood  the  two  cabinet  officers — Hamilton  and 
Madison —locked  in  basic  disagreement  about  the  role  of  government 
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The  idea  of  "political .party"  spread  outward  from 
Congress  only  as  each  party,  sought  to  build  popular  support 
for  xts  programs  and  candidates  among,  the  , voter s.     By  the 
late  1790 1  s  our  first  two  parties  were  just  beginning  to   ^  A 
develop  the  characteristics  we  associate  with  today] s  political 
parties  such  as  catchy  slogans,   techniques  for  'getting  out  the 
vote,  local  organization  in  cities  and  counties,  and  support 
by  large  numbers  of  average  citizens. 


Yet  the  genii  was  out  of  the  bottle.     Hamilton,  Jefferson, 
Madison  and*  others  had  started  anew  political  institution  that 
would  become  an  important  part  of  bur  Constitutional  system. 
In  so  doing  they  had  added  to  the  meaning  of  the  Constitution 
without  ever  changing  a  word  in  the  document- 

Aftermath 

What  happened  to  the  original  two  par  ties?     The  Democratic- 
Republicans  went  on  to  eventually  become  today's  Democratic 
party.     Jefferson  was  elected  to  the  Presidency  in  1800  and  a  . 
long  period  of  dominance  in  Congress  by  the  Democratic-Republicans 
began'  (see  Table  1)  .  ' 

The  Federalists  were  not  so  fortunate.     They  were  unable 
to  compete  with  the  rising  Democratic-Republicans.     They. elected 
their  last  President   (John  Adams)    in  1796.     By  the  early  1800's 
they  had    shrunk     to  a  small  New  England  base.     After  1816  they 
disappeared  completely. 

Reviewing  Main  Ideas  and  Facts 

1.     True     or  False?     (Be  prepared  to ^  explain  your  choices'. ) 

a.     The  Founders  designed  the  Constitution  to 
encourage  political  parties. 


TRUE  FALSE-  : 

b.     James  Madison  served  as  Washington's  Secretary 
of  the  Treasury. 


TRUE  FALSE 

Alexander  Hamilton  submitted  a-  plan  for  a  national 
bank  to  Congress. 


TRUE  FALSE 

Supporters  pf  Thomas  Jefferson  called  themselves 
"Republicans. " 


TRUE 


FALSE 
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e.     From  the  beginning  the  Republicans  dominated  both 
houses  of  Congress.  ' 

TRUE  FALSE 

2.  What  did  the  Founder's  mean  by  "Factions"? 

3.  Why  did  the  Founders  dislike  political  parties? 

4.  What  positions  did  Thomas  Jefferson  and  Alexander  Hamilton 
hold  in  Washington's  administration? 

5.  What  issues  divided  lawmakers  in  the  early  Congress? 

6..    Why  did  Hamilton  begin  to  form  a  political  party  in 
Congress? 

7.  Why  did  Washington  support  Hamilton • s  plan  to  establish  a 
national  bank? 

8.  What  political  beliefs  were  shared  by  the  Federalists? 

9.  What  political .belief s  were  shared  by  the  Republicans? 

10.     How  were  the  first  two  political  parties  different  from 
today's  political  parties? 

I n  t  e r  p r  e  ting  £ v  i dene e 

Use  the  information  in  Table  1  to  answer  the  following 
questions: 

1.  Describe  in  a  short  paragraph  t'ie  kind  of  information 
displayed  in  Table  1. 

2.  From  1790  to  1801  which  party  held  the  majority  in  the  Senate 

3.  Who  was  the  last  Federalist  President?  t.  What  years  did  he 
serve? 

4.  Which  party  dominated  Congress  after  President  Adams  terms 
of  office? 

5.  cWhat_can  be  inferred*  from  the  table  about  public  support  for 

the  Federalists? 


TABLE  1 


Political'-' Party  Strength  in  Congress 
(F  =  Federalists";  DR  =  Democratic-Republicans) 


Congress 

=Year 

.President 

Senate 

•  H 

ouse 

Majority 
Party 

Principal 
Minority 
Party  , 

Majority 
Party 

Principal 
Minority 
Party 

1 

1789-91 

F 

Washington 

■no  political,  parties  fet- 

2 

1791-93 

F 

Washington 

F  16 

.  DR  13 

F  37 

DR  rl 

3 

3  1793-95 

F 

Washington 

•F  17 

DR  13 

DR  57; 

?  48 

4 

1795-97 

0 

F 

Washington 

F  19 

•    DP.  13 

F  A 

utt  52 

5 

1797-99 

F 

Adams 

F  20 

DR  12 

F  5C 

DR  48 

6 

1799-01 

F 

Adams 

F  19 

DR  13 

•    F  64 

DR  42 

7  - 

1801-03 

DR 

Jefferson 

DR  18 

F  14 

DR  69 

■     F  36 

8 

1803-05  ' 

DR 

Jefferson 

DR  25 

F  9 

W.  102 

F  39 

9 

1805-07 

DR 

Jefferson 

DR  27 

F  7 

DR  116 

F  25 

10 

*  V 

1807-09 

DR 

Jefferson  . 

DR  28 

F  6 

DR  118 

F  24 

11 

1809-11 

DR 

Madison^ 

"  DR  28 

F  6 

.  DR  94 

F  48 

12 

1811-13  , 

DR 

Madison 

DR  30  ' 

F  6 

DR  108 

F  36 

13 

1813-15 

DR 

Madison 

DR  2? 

:  p  j 

DR  112 

.  F  68 

14 

1815-17  - 

DR 

Mad?  son 

DR  25 

F  11 

DR  11? 

F  55 

15 

1817-19 

DR 

Monroe 

DR  34  1 

\:       F  10 

DR  141 

F  42 

16 , 

1819-21 

DR 

Monroe 

DR  35 

:  F  7 

DR  156 

F  27 

1821-23 

DR 

Monroe 

DR  44 

,  p  4 

DR  158 

F  25 

N,18 

1823-25 

.  DR 

Monroe 

DR  44  ' 

F  4 

'  DR  187 

F  26 

Source:  Richard  B-.  Morris  (ed.)  and  Jeffrey  B.  Morris  (assoc.  ed.),  Encyclopedia  of 
American  History,  6th  Ed.  (New  York:  Harper  &  Row,  1982),  pp.  1211-12. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

IV-  5.     The  Origin  of  Political  Parties 

Pr eview-of  Mgfcin  Points  . 

This  lesson  describes  the  creation  within  Congress  of  oar 
first  two  political  par  ties—the  Federalists  and  the  Republicans— 
during  the  years  1790-1800.     The  pivotal  role  of  Thomas  Jefferson 
James  Madison  and  Alexander  Hamilton  in  starting  the  pities  is 
featured.     The  political  viewpoints  associated  w? tfc  ea^h  party  are 
presented  along  with  tabular  information  about  their  ".urerigth 
within  early  Congresses..   The  development  of  pol^'oai  parties 
is  presented  as  an     : cample  of  the  informal  ways  in  w^ich 
Constitutional  change  may  occur. 

Connection  to  Textbooks 

History  and  government  textbooks  briefly  mention  the 
development  of  the  first  political  par ties^     This  lesson 
explains  in  detail  how  and  why  parties  developed.     It  could 
supplement  government  textbook  materials  on  informal  means  of 
Constitutional  change  or  the  development  of  political  par  ties. 
The  lesson  could  enrich  history  text  discussions  of  the.Washing- 
tbn  administration  and  the  operations  of  the  newly  formed 
national  government. 

c 

Objects  ves 

Students  are  expected  to: 

1.  explain  why  the  Founding  Fathers  were  suspicious  of  "faction? 
or  political  parties; 

2.  explain  the  role  of  Alexander  Hamilton ,  Thomas  Jefferson 
and  James  Madison  in  the  development  of  political  parties; 

3.  identify  key  political  issues  which  divided  lawmakers  in 
the  early  Congress; 

4.  explain  the  significance  of  the  national  bank  issue  in  the 
development  of  political  parties; 

5.  identify  the  political  beliefs  associated  with  the  Federalist 
and  the  Republican  parties; 

6.  tell  how  the  first  parties  developed  within  Congress  and  then 
spread  outward  in  search  of  popular   support  among  the  voters; 

7.  explain -why  the  development  of  political  parties  illustrates 
the  informal  development  of  the  Constitution. 
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Suggestions  For  Teaching  The  Lesson 

This  lesson  can  be  used  as  an  "in-depth"  case  study  of  the 
creation  of  our  first  two  political  parties  and  the  informal 
means  through  which  our  Constitutional  system  has  developed. 
After  reading  textbook  materials  on  the  Washington  administration 
or  informal  means  of  Constitutional  change,   students  can  turn  to 
this  case  study  for  more  details.     The  lesson  can  be  used  to 
introduce  government  textbook  material  on  the  origins  of  our 
two-party  system. 

Qpeairtg  The  Lesson 

#  Inform  students  that  a  leading  political  scientist 
once  said:     "Political  par  ties  created  democracy  and... 
modern  democracy  is  unthinkable  save  in  terms  of  the 
parties."     Ask  students  how  they  think  pplitical 
parties  contribute  to  democracy.     Some  possible  answers 
include: 

—  they  stimulate  interest  in  politics, 

—  they  provide  people  with  information  about  complex 
public  issues. 

—  they  recruit  candidates  for  public  office. 

they  take  the  responsibility  for  running 
government  and  provide  a  loyal  opposition 
to  those  in  power. 

#  Ask  students  how  our  political  pe  -r+:y  system  got  started. 
Where  did  the  practices  come  froiu.     Were  they  call  for 
in  the  Constitution? 

#  Inform  students  that  this  lesson  will  deal  with  such 
questions.     Preview  the  main  points  of  the  lesson  for 
students.    _You  might  also  explain  how  this: lesson  is 
connected  to  the  material  they  have  been  studying  in  the 
textbook. 


Develop  inq TheLesson 

•  Have  students  read  the  case  study.     Then  conduct  a  discussion 
of  the  review  questions  at  the  end  of  the  lesson.  Make 
certain  that  students  have  understood  the  main  ideas  of 

the  lesson. 

•  NOTE:     The  last  section  of  the  case-study  *  "Aftermath/1 
briefly  recounts  the  subsequent  history  of  the  first  two 
parties.     Some  textbooks  have  an  illustration  which  shows 
the  evolution  of  these  parties  into  today's  two  major 
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parties.     You  may  wan t^ to  refer  students  to  that  chart 
or  to  the  chart  provided  with  this  lesson-- "Araer ican 
Political  Parties  Since  1789" — to  see  the  total  picture 
of  party  evolution  in  the  United  States. 

Have  students  examine  Table  1.     Use  the  "interpreting 
evidence"  questions  to  guide  student  use  of  these  data. 


Conciud Ing  The  Lesson 

•     Remind  students  that  Washington  sought  to  stay  "above 
politics"  and  was  disappointed  with  the  development  cf 
political  parties.     Yet  Washington  fairly  consistently, 
supported  Hamilton's   (i.e.  Federalist)   policies.     And  in 
1795  when  discussing  cabinet  appointments  the  President 
declared: 

I  shall  not,  whilst  I  have  the  honor  to  administer 
the  government,  br ing  any  man  into  any  office  of 
consequence  knowingly  whose  political  tenets  (beliefs) 
a  are  adverse  to  the  measures  which  the  general  government 

are  pursuing;  for  this,  in  my  opinion,  would  be  a  sort 
of  political  suicide. 

Ask  students:     Why  would  Washington  make  such  a  statement? 
Does  the  statement  indicate  that  Washington  himself  was  acting 
like  a  political  party  leader? 


3  u  v 
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IV-6,     THE  SUPREMACY  OF  FEDERAL  LAW:     WASHINGTON'S  DECISION 
TO  PUT  DOWN  THE  WHISKEY  REBELLION 


In  the  18  years  after  declaring  independence*  the  United 
States  could  be  proud  of  two  great  achievements.     It  had  Won 
freedom  from  Britain  and  had  created  a  marvelous  system  of 
government,  unlike  any  other.     But  1794  brought  troubles  that 
threatened  to  undo  these  hard-won  gains.     Money  was  the  root 
of  the  problem. 

The  new  federal  government  had  huge  debts.     Millions  of 
dollars  had  been  borrowed  from  private  citizens  and  foreign 
governments.     State  governments  had  also  borrowed  from  citi- 
zens.    The  new  national  government  decided  to  take  on  all 
these  debts ,  including  those  of  the  states;  the  total  was 
about  $80  million.     In  1794' that  was  an  almost  unbelievable 
amount  of  money.     Someone  had  to  come  up  with  a -plan  to  pay 
bapk  that  money  and  keep  the  government  from  going  bankrupt. 
That  task  fell  to  Alexander  Hamilton,  our  first  Secretary  of 
the  Treasury  and  an  advisor  to  President  Washington. 


An-  Excise-Tax 

An  excise  tax  was  one  part  of  Hamilton's  overall, plan 
to  pay  our  debts.  An  excise  tax  is  a  tax  on  goods  that  are 
both  manufactured  and  consumed  within  a  country. 


Hamilton  realized  that  excise  taxes  were  unpopular. 
Britain's  attempt  to  lay  an  excise  tax   (the  Stamp  Act  of  17  65) 
was  repealed  in  the  face  of  united  .colonial  opposition.  Yet 
Hamilton  found  other  alternatives  for  raising  money  unappeal- 
ing.    If  taxes  were  raised  on  property  or  placed  on  income, 
the  wealthy  Easterners  would  complain.     Without  the  support 
and  commitment  of  America's  wealthy  class ,_ Hamilton,  did  not 
see  how  the  nation  would  survive  economically.     If  he  raised 
tariffs    (taxes  on  imports) ,  trade  with  foreign  countries 
would  slow  down;  this  would  also  hurt  Americans  industries, 
as  well  as  its  merchants.     So  Hamilton .persuaded  Congress  to 
pass,  and  President  Washington  to  sign,  the  Excise  Act  in 
March  of  1791.     This  law  established  a  tax  on  items  such  as 
snuff,   loaf  sugar  and  whiskey. 


Farmers  React  to  the  Excise  Tax 

The  Farmer's  Situation.     Beyond  the  Allegheny  Mountains 

in  western  Pennsylvania  was  a  frontier  settled  by  fiercely  

independent  farmers  who  grew  grain,  especially  rye.  Whatever 
extra  grain_they_would  harvest  could  buy  other  necessities  of 
frontier  life.     Transportation  was  a  real  problem,  though. 
It  was  too  expensive  to  ship  bulky  grain  by  mule  over  the 
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mountains _and  to  the  East;  the  Mississippi  River  to  the  West 
was  closed  to  Americans.     So  the  only  answer  was  to  use  the 

grain  to  distill  whiskey.     Grain  as  whiskey  was  much  more  

portable.  It  became  a  kind. of  currency  of  its  own  when  trad- 
ed for  axes  and  fabric  and  the  like. 

Since  one-fourth  of  all  the  nation's  stills   (used  to 
distill  whiskey]  were  located  in  western  Pennsylvania ,  the 
Excise  Act  of  1791  hit  the  farmers  of  Washington  County  like 
a  lightning  bolt.     A  tax  of  25C  per  gallon  now  had  to  be  paid, 
and  in  cash. _  Unlike , producers  of  snuff  and  loaf  sugar,  the 
farmers  could  not  pass  along  the  tax  to  the  consumer ,  because 
whiskey  was  traded  more  often  than  sold  for  cash.  Farmers 
were  also  angry  that  the  tax  affected  western  Pennsylvania 
more  than  elsewhere.     They  would  end  up  paying  off  much  of 
the  war  debt  themselves.     Finally,  anyone  who  didn't  register 
his  still  had  to  appear  in  federal  court  300  miles  east  in 
Philadelphia.     With  no  one  to  tend  a  farmer 1 s  crops  in  his 
weeks  of  absence*  his  entire  crop  could  die. 

The  farmers  of  Washington  County,  Pennsylvania,  decided 
to  defy  the  law.     They  would  not  pay  the  Whiskey  Tax.1 

The  Whiskey  Rebellion  Begins.     In  September  of  17  91, 
representatives  of  the  farmers  met  in  Pittsburg  to  draft  a 
protest  to  be  sent  to  the  President.     Lacking  agreement  on  a 
course  of  action,  the  meeting  adjourned,  but  protest  grew. 
For  three  years  farmers  tarred  and  feathered  federal  tax  col- 
lectors and  refused  to  pay.     A  formal  protest  was  sent  even- 
tually to  President  Washington,  who  was  outraged  by  this 
defiance  of  federal  law. 

In  July  of  1794,  John  Neville   (excise  inspector  for  the 
county)  and  David  Lenox   (a  federal  marshal)   tried  to  serve  a 
summons  ordering  a  farmer  to  appear  in  federal  court  in  Phila- 
delphia.    At  that- moment,  a  group. of  armed  farmers  arrived  

forcing  a  hasty  retreat  by  these  federal  officials.  Followed 
to  his  estate  by  farmers,  Neville  found  himself  under  seige. 
In  a  two-day  gun  battle,   six  of  his  men  were  wounded  and  one  1 
farmer  was  killed.     The  attackers  were  finally  driven  off-  by 
a  small  group  of  state  militiamen. 

A  short  time  later,  Major  James  McFarlane  led  500  armed 
farmers  toward  Neville's  home.     Just  as  this  force  arrived, 
and  discussions  began,   someone  fired  a  into  the  crowd 

and  killed  McFarlane,.     In  a  rage,,  the  farmers  overpowered  the 
militiamen  protecting  the  house,  wounding  some  and  utterly 
destroying  the  premises.     Neville  had  enough  time  to  escape. 
David  Lenox,   however,  was  seized  and  held  captive  for  a  time. 

By  August  2,  1794,  five  thousand  whiskey-makers  were 
assembled  outside  of  Pittsburg,   led  by  self -proclaimed  "Major 
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General11  David  Bradford,  a  lawyer.     In  fear,  citizens  of 
Pittsburg  welcomed  this  small  army  into  the  city. 

The-Eederal  Government  Responds  to  the  Whi  skey  Rebellion 

Repeal  or  Enforce  the  Law?    As  early  as  September  of 
1792,  Alexander  Hamilton  predicted  a  small  rebellion  in  west- 
ern Pennsylvania.     He  may  even  have  looked  forward  to  the 
conflict  as  a  test  of  the  authority  of  the  Federal  government 
over  the  .states,,     If  strong  action  were  taken,   the  supremacy 
of  the  federal  law  and  of  the  central  government  would  be 
demonstrated.     Hamilton  presented  his  position  in  a  newspaper 
article.     Under  the  name  of  Tully,  Hamilton  wrote: 

Let  us  see  what  is  this  question.     It  is 
plainly _this--Shall  the  majority  govern  or  be 
governed?     Shall  the  nation  rule  or  be  ruled? 
Shall  the  general  will  prevail ,  or  the s will  of 
a  faction?.   Shall  there  be  government  or  no 
government? 

Let  it  be  deeply  imprinted  in  your  minds, 
and  handed  down  to  your  latest  posterity,  that 
there  is  no  road  to  despotism  more  sure  or  more 
to  be  dreaded  than  that  which  begins  at  anarchy; 

Hamilton  urged  George  Washington  to  act  quickly.  The 
President  had  to  make  a  decision  about  the  rebels  in  western 
Pennsylvania. 

The  President's  Predicament.     Hamilton' s  arguments  for 
the  use  of  force  were  hard  to  challenge.     The  new  nation 
would  not  be  able  to  survive  if  a  group  of  citizens  could 
defy  laws  passed  by  Congress.     Negotiatipns  had  been  going  on 
over  the  three  years  since  passage  of  the  Excise  Act,  but  the 
farmers  would  not  budge.     The  government  of  Pennsylvania  was 
unable  to  enforce  the  law,  and  its  governor  ^as  reluctant  to 
increase  his  effort  to  do  so.      (Governor  Mifflin  did  not  want 
to  antagonize  the  farmers  on  whom  he  relied  for  support.) 

The  Constitution  and  all  laws  made  according  to  the. 
Constitution  were  supposed  to  be  "the  supreme  law  of  the  land" 
(Article  VI,  Section  2).     That  principle  was  being  challenged. 
The  Federal  government  had  to  exercise  its  constitutional 
right  to  call  out  the  militia  and  enforce  the  law  (Article  I, 
Section  8,  Clause  15 ) .And  Washington  would  be  the  commander- 
in-chief  of  those  troops   (Article  II,  Section  2,  Clause  1). 
If  these  powers  were  not  used,  our  government  under  the  Con- 
stitution would  be  no  stronger  than  it  had  been  under  the 
Articles  of  Confederation. 
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The  arguments  opposed  to  the  use  of  armed  force  were 
also  strong.     Influential  sources,  including  Thomas  Jefferson, 
claimed  that  Hamilton's  heavy-handed  approach  showed  his  bias 
against  the  farmers  and  in  favor  of  urban,  wealthy  Easterners • 
Hamilton  never  really  believed  that  common  people  could  gov- 
ern themselves  well.     What  he  really  wanted,  claimed  his  op- 
ponents, was  to  create  an  American  monarchy.     If  the  President 
followed  Hamilton's  advice,  people  would  say  that  King  George 
III  had  just  been  replaced  by  King  George  Washington.  What 
would  foreign  countries  think  about  us  then?    Maybe  the  best 
thing  to  do  would  be  to  repeal  the  tax  on  whiskey  and  find  a 
substitute.     Surely  that  is  better  than  taking  arms  against 
your  own  citizens! 

Finally,  what  would  happen  if  the  government,  lost  in  a 
battle  against  th^  rebels?     The  federal  government  and  the 
Constitution  might  be  discredited. 

The  President-'^  Pecxsxoa.     Washington  decided  to  follow 
Hamilton's  advice.     With  the  support  of  Congress,   the. Presi- 
dent issued  a  proclamation  on  August  7,  4794.     He  ordered 
rebellious  citizens  to  end  their  "treasonable  acts . "    At  the 
same  time,,  he  called  out  the  militia  to  suppress  any  continu- 
ing disorder.      (See  the  Document  on  page  35  9.) 

When  the  farmers  of  western  Pennsylvania  read  the  proc- 
lamation, they  were  even  more  outraged.     Now  they  were  being 
called  traitors,  and  government  of ficiais  were  still  demand- 
ing complete  obedience  to  the  hated  Excise  Law.     They  would 
not  give  in  to  the  federal  government. 

Washington  continued  to  assemble  troops  to  put  down 
what  he  now  saw  as  a  real  rebellion.     Governor  Mifflin  of _ 
Pennsylvania  cooperated  fully  with  the  President.     When  12/900 
men  had  been  assembled  from  four  states,  a  larger  force  .than 
he'd  ever  commanded  in  the  Revolution,  Washington  placed  them 
under  the  command  of  General  "Light-Horse  Harry"  Lee  (father 
of  Robert  E.  Lee,  Confederate  general  during  the  Civil  War). 

The  President  accompanied  his  troops  westward  to  Bed- 
ford,. Pennsylvania,   before  returning  to  Philadelphia .  This 
was  the  only  time  in  American  history  when_  a  President,  as 
commander-in-chief ,  has  ever  taken  the  field  with  his  army . 
Alexander  Hamilton,,  in  uniform,  also  rode  with  the  troops. 
To  their  surprise,   however ,   they  were  met  with  no  resistance. 
No  battles  were  fought .     Leaders  of  this  "rebellion"  had  van- 
ished across  the  Ohio  River ,   and  only  a  handful  of  prisoners 
were  taken.     In  the  end,  all  but  20  men  were  pardoned  by 
General  Lee;  of  these,  only  two  were  found  guilty  of  treason, 
and  the  President  pardoned  them. 
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Results  The  Supremacy  of  Federal  Law  Is  Affirmed 

Americans  were  divided _ about  the  wisdom  of  Washington's 
deciisioh.     Thomas  Jefferson  denounced  the  government's  use  of 
forr*  against  this  so-called  rebellion*     His  sympathies  had 
ai.^ys  been  with  the  farmers.     He  feared  the  power  of  wealthy 
city  dwellers;  ;  He.  also  believed  that  the  new.  federal  govern- 
ment (If  too  strong)  would  abuse  its  power/    Not  surprisingly 
then,  Jefferson  claimed  that  "an  insurrection  was  announced 
and  proclaimed  and  armed  against,  but  could  never  be  found." 
But  Hamilton  pointed  to  the  danger  of  underestimating  civil 
disorder: 

Beware  of  magnifying  a  riot  into  insurrection 
by  employing  In  the  first  instance  ah  inadequate 
force.      *Tis  better  far  to  err  on  the  other  side. 
Whenever  the  government  appears  in  arms,  it  ought 
to  appear  like  a  Hercules,  and  inspire  respect  by 
the  display  of  strength.     The  consideration  of  ex- 
pense Is  of  no  moment  compared  with  the  advantages 
of  energy. 

As  the  years  passed,   the  conditions  leading -to  the  Whis- 
key Rebellion  disappeared.     The  Mississippi  River  was  opened 
to  Americans  in  1795   (Pinckney ' s  Treaty),   so  farmers  could 
now  ship  grain  and  did  not  have  to  convert  it  to  whiskey. 
The  Excise  Act  was  repealed  when  Thomas  Jefferson  became 
President.     What  did  not  disappear,  though,  was  a  key  princi- 
ple of  our  Constitution — the  supremacy  of  the  Constitution 
and  federal  laws  made  under  it. 

The-prixtciple  of  federal  supremacy  had  been  upheld  in 
the  Whiskey  Rebellion.     It  showed  that  the  federal  government 
could  enforce  laws  passed  by  Congress,  even  to  the  point  of 
bringing  troops  under  federal  command  into  the  state  or 
■states  where  the  law  was  being  ignored. 

Barely  eight  years  earlier,  the  government' under  the 
Articles  of  Confederation  had  been  powerless  to  help  quell 
the  disorder  of  Shay's  Rebellion  in  Massachusetts .  Leaders 
with  vision  corrected, this  flaw  on  papet  in  the  Constitution 
(Article  VI,  Section  2) ,  but  it  was  President  Washington's 
decision  that  established  the  federal  government's  .'right  to 
enforce  laws  in  all  the  states .     As  history  records,  though, 
there  would  be  more  challenges  to  federal  supremacy  as  our 
nation  grew  through  the  1800' s. 
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Reviewing  Facts  end  Main  Jueas 

1.  Why 'did  Alexander  Hamilton  believe  an  excise  tax  was 
necessary? 

2.  For  what  reasons,  were  the  farmers  of  western  Pennsylvania 
opposed  to  the  whiskey  tax? 

3.  When  farmers  refused  to  obey  the  law,  how  did  Hamilton 
think  the  national  government  should  respond?  Why? 

4.  How  did  Thomas  Jefferson  think  the  national  government 
should  respond?  Why? 

■% 

5.  For  what  reasons  was  President, Washington  reluctant  to 
use  force  against  the  "rebels51? 

6.  How  was  the  Whiskey  Rebellion  finally  ended? 

7.  What  important  constitutional .principle  was  supported  by  , 
Washington's  decision  to  put  down  the  Whiskey  Rebellion? 


Analyzing  a  Document 

Examine  the  document,  page  359.     Use  infc*    ^*-ion  in.  the 
document  to  help  you  answer  the  following  ques\  ,  *-r- 

1.  Washington  claimed  that  the  ''rebellious"  farmers  of  west- 
ern Pennsylvania  were  committing  acts  of  treason. 

a.  How  does  he  support  that  claim  in  his  proclamation? 
(Check  Article  III,  Section  3,   in  the  Constitution, 
to  find  the  definition  of  treason.) 

b.  Do  you  think  Washington  is  justified  in  applying  the 
term  "treason"  to  the  events  of  July  16:  and  17?  Why 
or  why  not? 

2.  How  do  we  know  that  Congress  must  not  have  been  in  session, 
on  August  7,  1794? 

3.  Every  law  passed  by  Congress  and  signed  by  the  President 
must,  of  course,  be  constitutional^  _What  leads  you  to  - 
believe  that  the  law  described  in  the  proclamation  is  :. 
constitutional? 

4.  In  the  United  States,  ho  one  is  supposed  to  be  above  the 
law.     What  evidence  is  there  th^t  Washington  is  obeying 
the  law  he  describes  in  the  proclamation? 


IV-6  *  358 


U  s  ing  Peels  i  o n  -  ^ a  ki  ng_^S kx  lis 

1.  What  was  the  occasion  for  Washington's  decision? 

2.  What  alternatives  were  open  for  President  Washington  in 

this  case?  > 

u  . 

3.  What .were  the- likely  consequences  for  each  of  the  Presi- 
dent's alternatives?  ,  . 

4.  What  were  Washington's  most  important  goals  or  values  in 
this  situation? 

5.  Why  did  Washington  decide  on  the  actions  he  finally  took? 

6.  How  would  you  judge  Washington's  decision  in  this  case?  r 
Did  he  make  a  good  decision?  "Explain  your  answer. 


DOCUMENT 

BY  THE '  -'PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA 


A  PROCLAMATION 


<    Whereas  combinations  to  defeat  the  execution  of  the  laws"  laying 
duties  upon0  spirits  distilled  within  the  United  States  and  upon  stills 
have  from  the  time  of  the  commencement  of  those  laws  existed  in  some  of  : 
the  we stern Mparts  of  Pennsylvania;  and  .... 

Whereas,  many  persons  in  the  said  western  parts  of  Pennsylvania  have  • 
at  length  been  hardy  enough  to  perpetrate  acts  which  I  am  advised  amount  to 
treason,  being  overt  acts  of  levying  war  against  the  United  States.   .   .  . 

Whereas  by  a  law  of  the  United  States  entitled  ."An  act  to  provide  for 
calling  fort^  the  militia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rections, and  repel  invasions,"  it  is  enacted  "that  whenever  the  laws  of  the 
United  States  shall  be  opposed  or  the  execution  thereof  obstructed  in  any 
State  by  combination's  too  powerful  to  >e  suppressed  by  the  ordinary  course 
of  judicial  proceedings  or  by  the  powers  vested  in  the  marshals  by  that  act , - 
the .^same  being 'notified  by  an  associate  justice  or  the  district  judge^  it 
shall  be  lawful  for 'the  President  of  the  United  States  to  call  forth  the 
militia  of  such  State  to  suppress  such  combinations  and  to  cause  the  laws  to 
be  duly  executed..   And  if  the  militia  of  a  State  where  such  combinations  may 
happen  shall  refuse,  or  be  insufficient  to  suppress  the  same,  it  shall  be  law- 
' ful  for  the  President,  if  the  Legislature^ of  the  United  States  shall  not  be 
in  session,  to  call  forth  and  .employ  such' numbers  of  the  militia  of  any  other 
State -or  States  most  convenient  thereto -as  may  be  necessary;  and  the  use  of 
the  militia  so  to  be  called ._ fort h_  may  be  continued,  if  necessary,  until  the 
expiration  of  thirty  days  after. the  commencement  df  the  Ensuing  session: 
Provided  always ,  That  whenever  it  may  be  necessary  in  the  judgment  of  the 
President  to  use  the  military .force  hereby  directed  to  be  called  forth,  the. 
President  shall  forthwith,  and  previous  thereto',  by  proclamation,  command 
sue  hi,  insurgents  to  disperse  and  retire  peaceably  to  their  respective,  abodes 
within  a  limited  time;"  and 

Whereas  James  Wilson,  an  associate  justice,  on  the  Uth  instant,  by 
writing  "under  his  hand,,  did  from  evidence  which  haii  been  laid  before  him 
notify  to  me  ^hat■:  "in  the  counties  of  Washington  and  Allegany,  in  Pennsyl- 
vania, laws  of  the  United*  States  are  opposed  and  the  execution  thereof  ob- 
struc^dVby.  combinations  too  powerful  to  be  suppressed  by  the  ordinary  course 
of  jwicial  proceedings  or  by  the  -powers  vested  in  the  marshal  of  that  dis- 
trict;" and 

Whereas  it. is  in  my  judgment  necessary  under  the  circumstances  of  the 
case  to  take  measures  for  c ailing  forth  the  militia  in  order  to  suppress  the 
combinations  aforesaid,  and  to  cause  the  laws  to  be  duly  executed;  and  I 
have  accordingly  determined 'so  to  do,  feeling  the  deepest  regret 


for  the  occasion,  but  .withal  the  most  solemn  conviction  that  the  essential 
interests  of  the  Union  demand  it,  that  the  very  existence,  of  Government  _ 
and  the  fundamental  principles  of  social  order  are  materially invoive.S  in. 
the  issue,  and  that  the  patriotism  and  firmness  of  all  good  citizens  are:;  ,> 
seriously  called  upon,  as  occasions  my  require,  ta  aid  in  the  -  effectual : 
suppression  of  so  fatal  a  spirit:  ; /  ■  •--«_  ,  - 

:  Wherefore,  and  in, pursuance  of  the  proviso  above,  Recited,  I^Gecftge 

Washington,  President  of  the  United  States,  do  hereby  command  all  persons  ■ 
being  insurgents  as  aforesaid,  and  all  others  whom  it  may  concern,  on  or  , 
before  the  1st  day  of  September  next  to  disperse  and  retire .peaceably -to  * 
their  respective  abodes.     And  I  do  moreover  warn  all  persons  whomsoever- 
against  aiding,  abetting,  or .  comforting  the  perpetrators  of  ,tfee  aoresarid. 
treasonable  acts,  and  do  require  all  officers  and  other  citizens ,  accord- 
ing to  their  respective  duties  and  the  laws  of  the  land,  to  exert  thear. 
utmost  endeavors  ta  present  and  suppress  such  dangerous  proceedings  ,   .  e 

"  V 

Done  at  the  city  of  Philadelphia,  the 
7th  day  of  August,  179*+,  and  of  the  Inde-  im- 
pendence of  the  United  States  of  America 
the  nineteenth.  1 

G.  .Washington 


°  o  ,J 
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The  d«caibr)-tr**  device  wa  developed  Dy  P.oaer  LaRaui  arid  Richard  C.  Rerriy  arid  »  used  with  their  permission. 
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IV-6.     The  Supremacy  of  Federal  Law:     Washington's  Decision  to 

Put  Down  the  Whiskey  Rebellion 

Preview— of  Main  JPoihts 

In  this  lesson f   students  view  in  some  detail  the  circum- 
sfinces  and  events  of  the  Whiskey  Rebellion  of  1794.     While  a 
careful  chronological  account  is  presented  $   the  focus  is  oil 
President  Washington's  decision  whether  or  not  to  intervene 
with  forcef  a  decision  tQ  be  based  on  the-ar^ments  outlined  in 
this  account. _  Finally, _ in  drawing  a  connect ioHTTSetween  the 
Whiskey  Rebellion  and  Shays'  Rebellion,  the  suggestion  is  ad- 
vanced that  the  principle  of  federal  supremacy  was  a  basic  source 
of  conflict  in  the  new  nation. 

Con  nectlon^to— Textbooks 

Many  standard  texts  do  mention  the  Whiskey  Rebellion  . nd 
some  of  them  identify  federal  supremacy  as  the  principle  at 
Issue.     Unfortunately,  treatment  of  this  historical  event  is 
brief  and  superficial.     This  lessen  improves  textbook  accounts 
in  several  ways ^    Firsts,  in  drawing  attention  to  Shays "  _ Rebellion, 
it  suggests  that  constitutional  principles  undergo  continuous 
evolution,  linking  the  past  to  present  events ,  and  setting  the 
stage  for  future  refinements .     Second,  placing  the  rebellion  in 
a  decision  making  context  assists  in  the  development  of  decision 
making  skills.     Viewing  real  political  actors  engaged  in  deci- 
sion making  also  spotlights  the  human,  side  of  history.  Student 
Interest  Is  stimulated  by  the  drama  that  human  dilemmas  generate. 
Finally,  the  opposing  viewpoints  expressed  in. the  aftermath  of 
the  rebellion  remind  fcli©  student  of  the  on-going  philosophical 
conflict  between  Thomas  Jefferson  and  Alexander  Hamilton. 

Objectives 

Students  are  expected  to: 

1.  explain  the  economic  circumstances  leading  to  imposition  of 
the  whiskey  tax; 

2.  describe  the  reasons  for  opposition  among  whiskey  distillers 
of  western  Pennsylvania;  • 

3.  enumerate  the  opposing  arguments  Washington  weighed  in 
arriving  at  his  decision. to  use  force; 

4.  make  judgments  about  the  President' s  characterization  of 
farmers'  actions  based  on  documentary  evidence; 


an 
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5.  identify  links  between  events  of  the  Rebellion . and  consti- 
tutional principles  through  documentary  analysis; 

6.  analyze  Washington's  decision  in  terms  of  the  Decision  Tree; 

7.  make  defensible  judgments  about  Washington's  decision. 

Suggestions  Far-Teaching- The  Lesson 

The  lesson  is  conceived  of  as  an  opportunity  for  in-depth 
study.     Where  textbook  readings  refer  to  the  Rebellion,  you  can 
refer  to  that  assignment  as  a  lead-in  to  this  case  study.     If  you 
text  omits  this  episode,  any  textual  discussion  of  Washington  s 
first  term  would  be  an  appropriate  starting  place. 

Opening  The  Lesson 

»    Begin  the  lessc    by  o^hir/j  students  to  answer  these  ques- 
tions:     (1)  Wh  •        v,  *c  happen  to  a  government  that  pro- 
claims laws,  bat  goes  not  strictly  enforce  them?     (2)  When, 
if  ever,   should  the  heed  of  a*  government  decide  not  to 
enforce  a  law? 

m    Use  discussion  cc  the  preceding  questions  to^ introduce 
hhe  ease  study  about  President  Washington1^  decision  to . 
pit  down  the  Whiskey  Rebellion.     Indicate  that  the  Presi- 
dent was  faced  with  a  decision  in  17S4  about  whether  or 
not  to  enforce  an  unpopular  federal  law. 

Developing  The  Lesson 

•  Ask  students  to  read  the  case  study  about  Washington  and 
the  Whiskey  Rebellion  > 

*  Condv.c t  a  discussion  of  the  questions  following  the  head- 
ing "Reviewing  Facts  and  Main  Ideas."     Make  sure  that 
students  understand  the  main  ideas  about  the  origins 

and  resolution  of  this  critical  situation.  Emphasize 
that  Washington's  decision  upheld  an  important  consti- 
tutional principle  —  the  supremacy  of  the  Constitu- 
tion and  federal  law  within  th&  federal  system  of  govern- 
ment. 

•      Extended  exerpts  from  Washington 8 s  proclamation  are  pro- 
vided as  an  additional  resource  for  students.     You  might 
first  have  students  check  to  see  that  the  narrative  ac- 
count of  events' in  the  case  study  coincides,  with  the 
account  given  by  the  President.     Are  there  details  in  the 
Proclamation  not  provided  in  the  narrative? 
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The  student _might  next  find  the  particular  constitutional 
passages  referred  to  in  the  "Analyzing  a  Document"  section 
and  assess  how:  well  the  proclamation,  is  grounded  ih  the 
Constitution.     It  is  apparent/  as  well/   that  Washington 
laid  but  his  justification  for  action  very  carefully  in 
this  document;  you  might  have  students  assess  the  docu- 
ment1 s_  detail  and  the  President's  reasons  for  being  so 
meticulous^  parMr':;.:;rly  with  respect  to  Congress1  role 
in  resolving  the   :  :/,:.:...,lioh. 

Use  the  questions  under  the  heading  "Analyzing  a  Document" 
to  conduct  a  discussion  of  main  ideas  in  Washington's 
"Proclamation. " 

Conciuding-The- -Lesson 

Use  the  Decision  Tree  to  analyze  the  President ' s  decision 
making  moves. 

Have  students  use  the  questions  under  the  heading  "Deci- 
sion Making  Skills"  to  guide  their  analysis  of  Washing- 
ton's decision. 

Conduct  a  class  discussion  about  Washington's  decision. 
Discuss  who,!:  would  .have  happened  to  the  government  and 
the _ Constitution  if  Washington  had  made  seme  other 
decision. 

Have  students  make  judgments  about  Washington's  decision. 

Conclude  :.the  lesson  by  presenting  the  following  ideas  to 
students. 

The  Whiskey  Rebellion  is  hot  only  linked  in  the  past  in 
Shays'   Rebellio:  ,   but  may  be  linked  as  well  to  critical 
events  in  the  d~  adei  to  follow,.     The  supremacy  of  federal 
law  was  challer  gain  by  South  Garoiina^s  1832  Ordin- 

ance of  _Nullific     .on,  declaring  void  the.  tariff  acts  of 
1828  and  1832.     This  time,  the  threat  of  secession  was 
attached  to  any  use  of  federal  force. 

About  65  years  after  the  Whiskey  Rebellion/  and  "one  day 
after _Pt. . Sumter  surrendered,  President  Lincoln  issued, a 
proclamation  whose  wording  is  remarkably  similar  to 
Washington's.      (See  the  excerpt  oh  the  following  page.) 
Federal  supremacy  was  again  challenged  by  a  rebellion , 
but  the_  circumstances  were  considerably  more  complex  and 
the  problems  more  intractable.     The  consequences  of  Lin-  - 
coin's  decision  were  a  good  deal  different  from  those  of 
his  predecessor,  three  score  and  seven  years  earlier. 
They  were  associated  with  the  beginning  of  the  tragic 
Civil  War. 
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Y  THE  PRESIDENT  OF  THE  UNITED  STATES 
A  PRO CLAMATION 


Whereas  the  laws  of  the  United  States  have  been  for 
some  time  past  and  now  are  opposed  and  the  execution  thereof 
obstructed  in  the  States  of  South  Carolina,  Georgia^  Alabama, 
Florida,  Mississippi,  Louisiana,  and  Texas  by  combinations 
too  powerful  to  be  suppressed  by  the  ordinary  course  of  judi- 
cial proceedings  or  by  the  powers  vested  in  the  marshals  by 
law: 

Now,  therefore,   I,  Abraham  Lincoln,  President  of 
the  United  States,   in  virtue  of  the  power  in  me  vested  by  the 
Constitution  and  the  laws ,  have  thought  fit  to  call  forth , 
and  hereby  do  call  forth,   the  militia  of  the  several  states 
of  the  Union  to  the  aggregate  number  of  75, 000,   in  order  to 
suppress  said  combinations  and  to  cause  the  laws  to  be  duly 
executed, 

_    Done  at  the  city  of  Washington, 
this  15th  day  of  April,  A. D.  1861, 
and  of  the  Independence  of  the 
United  States  the  eighty-fifth. 

Abraham  Lincoln 


Suggested  Reading 

Flexner ,  James  Thomas .     Washington:     The  Indispensable  Man 
[New  York:     The  New  American  Library,  A  Mentor  Book, 
1974) ,   pp.  315-323. 

Morris^  Richard  B.     Great  Pyesld'e'ritlal"  Pulsions :  State 

Papers  That  Changed  the  Course  of  History   (New.  York:  * 
Harper  £  Row,  Publishers,  Perennial  Library,  1973), 
pp.  21-21. 


Suggested  Film 


■'TEORGE  WASHINGTON  AND  THE  WHISKEY  REBELLION:      TESTING  THE 
CONSTITUTION  , 

Enforcement  of  the  federally  imposed  whiskey  tax  is  the 
issue  used  to  demons iirate  the  new  nation 1  s  first  challenge . 
The  film  uses  dramatic  action  of  Washington's  military  efforts 
against  western  Pennsylvania  farmers 1  lawlessness .  Learning 
Corporation  of  America,  1974,  27  minutes . 
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IV-7.    STRETCHING  THE  CONSTITUTION :      JEFFERSON'S  DECISION  TO 

PURCHASE  LOUISIANA 

President  Thomas  Jefferson  faced  a  difficult  decision  dur- 
ing the  summer  of  1803.     Napoleon r  the  ruler  of  France,  had  of- 
fered to  sell  Louisiana  to  the  United  States  for  $15  million. 
This  vast  territory  extended  westward  to  the  Rocky  Mountains  and 
southward  from  the  Canadian  border  to  the  Gulf  of  Mexico  and  the 
Spanish  territories  of  Texas  and  New  Mexico. 

Jefferson,  had  wanted  only  to  pay  $2  milli.;:,  for  tho  region 
around  the  mouth  of  the  Mississippi  River,  which^ included  the 
port  of  New  Orleans.     American  farmers  in  the  Ohio  River  Valley 
depended  on  access  to  the  port  at  the  mouth  of  the  Mississippi 
River.     They  loaded  their  crops  onto  boats  and  rafts,  which 
floated  down  the  Mississippi  to  New  Orleans.     From  there  the 
crops  were  shipped  to  American  cities  along  the  Atlantic  coast 
or  to  other  countries .     Americans  feared  that  the  French  might 
interfere  with  their  trade  by  charging  high  taxes  on  products  and 
shios  moving  through  N*w  Orleans.     A  more  serious  concern  was 
the"  ever-present  possibility  that  the  French  might  close  the  port 
to  Americans . 

President  Jefferson  was  astounded  te  find  out  that  the 
French  wanted  to  sell ,  not  only  New  Orleans,  but  all  the  Louisiana 
Territory,  which  included  about  823,000  square  miles.     This  ter- 
ritorv  was  al-out  as  large  as  the  total  land  area  of  the  United 
States  in  ISO?;   and  it  was  bigger  than  all  of  Western  Europe . 
Although  the  total  purchase  price  seemed  high,  it  was  not  beyond 
the  means  of  the  United  states  to  pay  it.     Looked  at  as  a  cost 
per  acre,   the  deal  was  a  bargain  —  about  4<?  per  acre. 

Jefferson  was  excited  about  the  chance  to  buy  all  of  Louisi- 
ana from  France.     However,  the  President  was  not  sure  that  he  ^ 
had  the  power,   under  the  Constitution,  to  accept  Napoleon's  offer. 
He  faced  two  related  constitutional  issues: 

(1)  the  issue  of  strict  versus  broad  construction  of  the 
Constitution; 

(2)  an  issue  about  the  nature  of  the  Federal  Union. 

The  Issue  of  Strict  Construction 

As  leader  of  the  Republican  Party,  Jefferson  was  a  strict 
constructionist,  who  believed  that  the  national  government  should 
be  limited  strictly  to  the  powers  expressed  in  the  Constitution. 
According  to  a  strict  constructionist  interpretation  of  the  Con- 
stitution, Jefferson  could  hot  buy  Louisiana;  because  there  was 
no  statement  in  the  Constitution  granting  power  to  the  President 


or  Congress  to  buy  territory  from  another  country* 


According  to. the. broad  constructionists,   such  as  Alexander 
Hamilton/  the  President  could  use  the  "elastic  clause"    (Article  I, 
Section_8)   to  justify  many  actions  not  expressed  specifically 
in  the  Constitution.     The  "elastic  clause"  says :     "The  Congress 
shall  have  power  .    .    ,   to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution _in  the  government  of 
the  United  States,  or  in  any  department  or  cfficer  thereof." 

Jefferson  wanted  to  buy  Louisiana,  but  he  was  reluctant  to 
stretch'  the  powers  of  the  Federal  government,  as  his  Federalist 
Party  rivals  had  done  during  the  1790 1 s _ when  they  had  established 
a  national  bank-     Jefferson  expressed  his  dilemma  in  a  letter  to 
John  Breckinridge,  a  Republican  leader  in  the  Senate: 

The  treaty,  must  of  course,  be  laid  before 
both  Houses,  because  both  have  important 
functions  to  exercise  respecting  it.  They, 
I  presume,  will  see  their  duty  to  their 
country  in  ratifying  and.  paying  for  it,  so 
as  to  secure  a  good  which  would  otherwise 
probably  be  never  again  in  their  power. 
3  it  I  juppose  they  must  then  appeal  to  the 
nation  for  an  additional  article  (amend- 
ment)  to  the  Constitution,  approving  and 
confirming  an  act  which  the  nation  had  not 
previously  authorized  .... 

The  President  believed  that  only  an  amendment  to  the  Con- 
stitution could  provide  him  with  the  constitutional  right  to 
complete  this  deal  with  France.     With  the  help  6?  James  Madison, 
the  Secretary  of  State,  President  Jefferson  dratted  a  proposed 
Amendment  to  the  Constitution : 

Louisiana  as  ceded  by  France  to  the. 
United  States  is  made  a  part  of  the  United 
States.     It's  white  inhabitants  shall  be 
citizens,  and  stand*   as  to  their  rights 
and  obligations,  on  the  same  footing  with 
other  citizens  of  the  United  States  in 
analogous  situations . 

Jefferson  quickly  dropped  the  ideas  of  amending  the  Consti- 
tution, because  it  would  take  too  much  time.     Meanwhile,  Napoleon 
might  withdraw  his  offer.     James  Madison  and  other  trusted  leaders 
in  the  Republican  Party  also  argued  that  the  right  to  purchase 
Louisiana  could  be  implied  from  the  treaty-making  power  of  the 
Constitution.      (See  Article  2,  Section  2.) 
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Jefferson  agreed  reluctantly  with  his  advisers  and  decided 
to  submit  the  treaty  with  France  to  purchase  Louisiana  to . the 
Senate  for  ratification.     The  President  justified  his  action  by. 
saying  that  "the  good  sense  of  our  country  will  c  -rrect  the  evil 
of  loose  construction  when  it  shall  produce  ill  eiffects. " 
Ironically,  Jefferson  —  the  champion  of  strict  construction 
had  made  a   aajor  decision  based  on  a  broad  construction  of  the 
Constitution. 

An  Issue  About  the  Nature  of -the  Federal  Union 

Before  the  treaty  to  purchase  Louisiana  could  become  lav;, 
the  Senators  had  to  ratify  it  by  a  2/3  majority  vote-.  (See 
Article  2,  Section  2  of  the  Constitution.)     And  a  majority  of 
the  House  of  Representatives  had  to  appropriate  the  money  needed 
to  pay  France   (Article  1,  Section  7} . 

Members  of  Congress  argued  the  "pros"  and. "cons"  of  the 
treaty.     Most  agreed  that  the  Federal  government  had  the  consti7 
tutional  right  to  purchase  Louisiana.     However,   several  members 
of  Congress,  opposed  Article  lit  of  the  treaty,  which  said:  "The 
inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
Union  of  the  United  States,  and  admitted  as  soon  as  possible,  ■> 
according  to  the  principles  of  the  Federal  Constitution,   to  the 

enjoyment  of  all  the  rights ,  advantages,  and  immunities  of  

citizens  of  thn  United  States  .   ..."     In  other  words,  this 
part  of  the  *;ref.ty  implied  that  new  states  would  be  carved  out 
of  the  LouiF.  a,.     Territory  and  admitted  to  the  Federal  Union  on 
an  equal  basi'    : ith  the  opher  states. 

Representative  Roger  Griswold  of  Connecticut  argued:  "A 
new  territory  and  new  subjects  may  undoubtedly  be  obtained  by 
conquest  and  by  purchase;  but  neither  the  conquest  nor  the  pur- 
chase can  incorporate  them  into  the  Union.     They  must  remain  in 
the  condition  of  colonies  and  be  governed  accordingly." 

According  to  Griswold  and  his  followers,   the  original 
thirteen  scates   (and  other  states  made  from  territory  belonging 
to  the  United  States  as  of  1788,  when  the  Constitution  was  ratified) 
should  be  superior  to  any  territories  acquired  subsequently  by 
the  Federal  Government.     Gris  old  was  arguing  that  if  the  Louisi- 
ana Territory  were  to  be  pure  lased,  it  should  be  held  only  as  a 
colony  of  the  United  States. 

Senator  Timothy  Pickering  of  Massachusetts  said  that  new  -> 
states  could  not  be  made  from  the  Louisiana  Territory  unless 
every  state  in  the  nation  agreed.     He  argued  tr^  the  Faderai 
Union  was  a  partnership  of  states,  who  hcvd  created  it.     Thus,  no 
new  states  could  be  admitted  to  this  partnership  without  ihe 
agreement  of  the  other  states. 
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Pickering  viewed  the  Federal  Union  as  if  it  derived  its 
power  primarily  from  the  states  instead  of  the  people  of  the 
nation  as  a  whole.     His  idea  was  more  compatible  with  the  nature 
of  the  Union  under  the  Articles  of  Confederation  than  with  the 
federal  system  of  the  Constitution. 

A  Decision  and  Its  Consequences 

o 

Most  members  of  Congress  disagreed  with  Griswold  and  Pic?' 
ering.     Thus,  on  October  17,   18 83 ,  the  Senate  ratified  Jef f er: ■'  ■ 
treaty  by  a  vote  of  24  to  7.     A  majority  in  the  House  of  Repr*:: : '  i- 
tatiyes  voted  to  appropriate  the  money  needed  to  make  the  pur;  n-i. 
The  money  bill  was  also  passed  by  the  Senate.     Jefferson  was  em- 
powered to  conclude  the  deal  with  France,  which  he  did. 

Jefferson  explained  his  deviation  from  strict  construction 
of  the  Constitution: 

A  strict  observance  of  the  written  laws 
is  doubtless  one  of  the  high  duties  of  a  c 
good  citizen,  but  it  is  not  the  highest. 
The  laws  of  necessity,  of  self-preservation, 
of  saving  bur  country  when  in  danger,  are 
of  higher  obligation.     To  lose  our  country 
by  a  scrupulous  adherence  to  written  law, 
would  be  to  lose  *che  law  itself,  with  life, 
liberty,  property  and  all  those  who  are 
enjoying  them  with  usj   thus  absurdly  sac- 
rificing the  end  to  the  means. 

Later,  the  President  said:     "Is  it  not  better,  that  the 
opposite  bank  of  the  Mississippi  should  be  settled  by  our  own 
brethren  and  childrerf  than  by  strangers  of  another  family?", 
Americans  responded  by  moving  westward  to  populate  and .develop 
the  new  territory.     Out  of  it_were  eventually  to  be  made  twelve 
states:     Arkansas,  Colorado,   Iowa,  Kansas,  Louisiana,  Minnesota, 
Montana ,  Nebraska ,  North  Dakota ,  Oklahoma ,   South  Dakota  and 
Wyoming • 

Through  the  purchase  of  Louisiana,  the  nited  States  be- 
came one  of  the  largest  nations  on  earth.  Later  on,  Americans 
learned  that  the  territory  included  many  acres  of  fertile  soil 
and  other  valuable  natural  resources.  Louisiana  was  a  richer 
prize  than  most  people  imagined  at  that  time. 

In  1828,   the  Supreme  Court  affirmed  the  constitutional 
bases  of  Jefferson 1 s  decision  to  purchase  Louisiana.     In  the  case 
of  African  Insurance  Company  v.  Canter  ,  Chief  Justice  Marshall 
exprer  rjed  the  ?: :~  ?  or  it  y  opinion  that  thie  Federal  Government  could 
acq*;::.;.:vf  tv::v  r^rrci lor- *  under  the  treaty-making  clause  of  the  Con- 
stit:,  .  :  .jfi 
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The  Louisiana  Purchase  was  Thomas  Jefferson1 s  no st  im- 
portant decision  as  President.     He  added  greatly  to  the  power 
of  the  United  States .     Furthermore ,  he  contributed  subs tan-  . 
tially,   though  unintentionally,  to  the  position  that  the  Con- 
stitution shouts  be  interpreted    broadly  when  necessary  to 
serve  th^  public  interest. 

Re vi e Wi ng  Facts  and  Ideas 

1.  Why  did  President  Jefferson  want  to  purchase  the  region 
around  New  Orleans? 

2.  Why  did  the  President  hesitate  to  accept  Napolean' s  offer 
to  sell  the  entire  Louisiana  Territory  to  the  United 
States?     Select  one  or  more  of  the  following  answers. 
Explain  your  selections . 

a.  the  price  was  too  high 

b.  a  majority  of  citizens  opposed  the  purchase 

c.  he  was  a  strict  constructionist 

3.  v  Why  did  James  Madison  believe  that  the  President  had  a 

constitutional  right  to  purchase  Louisiana? 


4.  Why  did  Congressman  Griswold  oppose  the  Louisiana  Purchase 

5.  Why  did  Senator  Pickering  oppose  the  Louisiana  Purchase? 

6.  What  reasons  d)     Jefferso     use  to  explain  his  decision  to 
purchase  -couisicin*?  : 

7.  How  did  Jefferson " s  decision  to^  purchase  Louisiana  shape 
the  meaning  o£  tLe  Constitution?  : 


Interpreting  Evidence 

1.  Refer  to  the  excerpt  from  Jefferson's  letter  to  Senator 
Breckinridge  on  page  367. 

a.  Why  did  Jefferson  say  that  the  treaty  had  to  be  pre- 
sented to  both  Houses  of  Confess? 

b.  Why  did  Jefferson  say  that  the  Constitution  needed  to 
be  amended? 

2.  Refer  to  Jefferson's  explanation,  page  36  9,  about  his 
deviation  from  the  strict  constructionist  position. 

a.     Who >  is  the  main  idea  of  this  statement? 


r 


/ 
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fcu     Is  this  statement  an  example  of  the  strict  construc- 
tionist position  or  the  broad  constructionist  posi- 
tion? Explain. 

c «,     Does  this  statement  suggest  lack  of  respect;  for  the 
Constitution  as  the  supreme  law  of  the  land? 

d.     To  what  extent  do  you  agree  or\^isagree  with  this 
statement? 


Dec i sion  Maki ng 


1.     What  was  Jefferson's  occasion  for  decision  in  this  case?  / 


3.     What  were  likely  consequences    (positive  and  negative)  of 
Jefferson 1 s  alternatives? 


5.  Why  did  the  President  decide  to  purchase  Louisiana? 

6.  What  is  your  appraisal  of  Jef f e.r.  on 1  s  decision?     Was'  it  a 
good  decision? 


What  were  the  President 1 s  alternatives? 


What  were  the  President's  goals? 


3.1 
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DEC  IS  I  ON  TREE 


;    /     The  decision-tiee  devk*  wm  developed  by  Roger  LaRaus  and  Rfchard  C.  Remy  and  is  used  with'  their  permtesion. 
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LESSON  PLAN  flffD  NOTES  FOR  TEACHERS 
"  P 

IV-7.     Stretching  the  Constitution:     Jefferson's  Decision  to 
Purchase  Louisiana 
\  ^ 

.Preview  of  Main  Foxrvts 

This  lesson  is  about  the  constitutional  significance  of 
President  Jefferson's  decision  to  purchase  the  Louisiana  Ter- 
ritory. Constitutional  issues  are  examined,  which  pertain  to 
the  interpretation  of  Federal  Government  powers  and  the  nature 
of  the  Federal  union.  The  effects  of  Jefferson's  decision  on 
constitutional  development  are  assessed. 

Connectionyto  Textbooks 

American  feists   y  textbooks  discuss  the  Louisiana  Pur- 
chase,    The  issue  of  constitutional  interpretation  is  raised. 
This  lesson  can  be  used  in  conjunction  with  the  typical  text- 
book discussion  of  the  Louisiana  Purchase.     in-depth  commen- 
tary is  provided  that  can  onrich  the  textbook  treatments. 

Objectives 

Students  are  expected  to: 

understand  how  Jefferson  was  confronted  with  the  decision 
to  purchase  Louisiana; 

2.  comprehend  the  constitutional  issue  about  strict  versus 
broad  construction,  which  was .raised  by  this  decisibn; 

3.  comprehend  the  constitution*?-  'issue  about  the  nature  of' 
the  Federal  Union,  which  was  raised  by  this  decision; 

4.  explain  v/hy  Jfefferson  decided  to  ^purchase  Louisiana; 


5.     practice  skills  in  analyzing  and  judging  a  political 
decision,* 


6.  "  practice  skills  in  'interpreting  evidence  In  primary 
source  material. 

Snqg^i  •£  cions  for  Teaching  the  Lesson. 

This  is  a  case  study  lesson,  which  provides  in-depth 
Information  about  an  important  presidential  decision.  Use 
questions  presented  at  the  end  of  the  lesson  to  help  students 
comprehend  and  analyze  the  facts  and  Ideas  of.  the  case. 
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Opening  the  Lesson 

9    Inform  students  about  the  main  points  of  the  lesson. 

q  .  Ask  i:hem""to"""present  their-. opinions  about  why  the  deci- 
sion to  purchase  Louisiana, was  the  most  important  deci- 
sion of  Jefferson's  two  terms  as  President.     Tell  stu- 
dents that  they'll  have  an  opportunity  to  check  their 
opinions  against  the  facts  of^this  case  study. 

Developing  the  Lesson  / 

•  Have  students  read  the  case  study.  c 

•  Ask  them  to  answer  the  questions  about  reviewing  facts 
and  ideas.     You  might  wish  to  check  student  comprehen- 
sion of  the  case  by  conducting  a  discussion  of  these 
questions . 

•  Move  to  consideration  of  the  interpreting  evidence  ques- 
tions. Have  students  review  the  two  excerpts ^  from  pri-. 
mary  sources/  which  are  mentioned  in  this  activity. 

•  Conduct  a  discussion  of  the  questions  about  interpreting 
evidence.  1 

Concluding  the -Lesson 

•  Have  students  use  a  "Decision  Tree"  chart  to  help  them 
practice  skills  in  analyzing  and  judging  decisions. 

•  Divide  the  class  into  small  groups  of  five  or  six  mem- 
bers.    Tell  each  group  to  use  the  Decision  Making  ques^ 
tions  as  guides  to  completing  a  Decision  Tree  about 
Jefferson's  decision  in  this  case. 

1    •    Ask  one  person  in  each  group  to  be  prepared  to  report 

the  conclusion  of  the  group  about  Jefferson's  decif-on. 

•  Have  the  reporters  from  each  group  form  .a  panel  to  dis- 
cuss Jeffersqn^s  decisioji  in  front  of  the  class.  En- 

"  courage  other  students  to  question,  criticize  or  other- 
wise interact  with  the  panelists. 

Sugge  s ted-kQad±ng ' 

Here  are  two  chapters  from  outstanding  history  books, 
which  provide  substantial  and  illuminating  discussions  of  the 
Louisiana  Purchase. 

Burns ^  James  MacGreoor.     Thfe  Vineyard  of  Liberty  (New  York: 
Alfred  A.  Knopf,  1982),  pp.  172-182. 

Morris*  Richard  B.     Great  ^^^j§^^^^J^^^2B^  State 

Papers  That  Changed  the  Course  of  History  (New  York: 
Harper  &  Row  Publishers,  Perennial  Library,  1973)  , 
PP.  56-68.  3;- 
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IV-8.     THE  COURT  AND  DEVELOPMENT  OF  THE  COMMERCE  POWER 

Article. II  of  the  Constitution  gives  Congress  the  power  • 
"to  regulate  Commerce ...  among _ the  several  states."     But  what 
does  the  term  "commerce"  mean?     Just  what  can  be  regulated  by 
Congress  as  part  of  its  commerce  power?    Are  there  circum- 
stances when  Congress  shares  this  power  with  the  states? 

The  Supreme  Court's  first  major  decision  on  the  meaning 
of  the  commerce  power  came  in  a  controversy  over  steamboats. 
In  the  early  1800 's  Robert  Fulton  developed  the  steamboat  as 
a  practical  means  of  travel .     Fulton 1  s  smoke-belching  inven- 
tion  started  a  chain  of  events  that  led  to  the  case  of  Gibbons 
v.  Ogden   (1824)  . 

The  Court1 s  decision  in  that  case  set  a  precedent  that 
has  been  followed  in  many  other  Supreme  Court  decisions  ever 
since.     A  precedent  is  a  judicial  decision  which  judges  in 
later  cases  will  look  to  for  guidance,  and  follow.  Judges 
pay  careful  attention  to  precedents    (earlier  decisions  in 
similar  cases)  When  making  decisions  about  a  court  case. 

Judges  follow  a  norm  called  stare '-^d-e'Cis-i-g-  regarding 
precedent.     Stare  decisis  means  " let  the  decision  stand. " 
Judges  let  the  prior  line  of  decisions  on  a  point  of  law — 
the  precedents—stand,  unless  there  are  extraordinary  reasons 
to  depart  from  them. 

The  precedent  set  by  the  Supreme  Court  decision  in  the 
Gibbons  case  was  used  as  the  basis  for  many  court  decisions 
in  similar  cases .      (See  Table  1  on  page  380.)     These  deci- 
sions have  allowed  Congress  to  expand  greatly  the  powers  of 
the  national  government. 

Background  of  the  Case 

The  Hudson  River  divides  the  states  of  New  York  and  New 
Jersey  as  It  flows  to  the  sea.     In  1807  Robert  Fulton's  s team- 
boa  t,   the  crermont,  made  its  first  successful  trip  up  the 
Hudson,.     The  next  year  the  New  York  legislature  gave  Ful ton 
and  a  partner  a  monopoly  to  operate  steamboats  on  the  river. 
In  turn,   the  partners  gave  Aaron  Ogdeh  a  license  to  run  a 
steamboat  ferry  between  New  York  City  and  New  Jersey. 

Ogden1 s  business  prospered.     Then  Thomas  Gibbons  set  up 
a  competing  line.     Gibbons  ran  his  two  boats  under  a  license 
for  coastal  shipping  granted  by  Congress  through  a  1798  law. 
In  1819,  Ogden  sued  Gibbons  in  a  New  York  state  court  and  won. 
The  court  ordered  Gibbons  tostop  operating  his  steamboat 
service  because  It  Interfered  with  Ogdeh 1 s  monopoly .  Gibbons 
promptly  appealed  to  the  United  States  Supreme  Court. 


334 
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From  the  start,  public  interest  in  the  case  was  high. 
By  the  1820 1 s ,   steamboats  had  become  an  important  means  of 
transportation  on  the  lakes  and  rivers  of  the  growing  nation. 
Other  states  beyond  New  York  had  begun  granting  steamboat 
monopolies .     This  led  to  states  competing  with  one  another . 
New  Jersey  and  Chio  closed  their  water s_ to_  boa ts.  licensed  by 
the  New  York  monopoly.     The  navigational  chaos  that  followed- 
brought  the  states  to  what  one  lawyer  of  the  time  called 
"almost. .  .  the  eve  of  war . 11 

The   "Founding  Fathers"  had  sougrht  to  avoid  just  such 
problems  by  giving  Congress  the  constitutional  power  to  "regu- 
laJ e  commerce  among  the  several  states.".    In  appealing  to  the 
Supreme  Court,  Gibbons  pointed. out  that  his  federal  license 
should  take  precedence  over  Ogden 1 s  state-granted  license, 
because  the  steamboats  were  engaged  in  interstate  commerce. 

In  1824,   the  Court  was.  ready  to  hear  the  case.  Thirty- 
five  years  after  it  was  established,   the  Supreme  Court  was 
being  called  upon  to  give  an  interpretation  of  the  power  of 
Congress  to  regulate  interstate  commerce .     Some  of  the  best 
lawyers  in  the  country  prepared  to  argue  the  issue  before  the 
Court. 


Legal  Issues 

The  case  involved  two  key  issues .     First,  what  did  com- 
merce include?     That  is,  did  the  commerce  clause  of  the  Con- 
stitution give  Congress  the  power  to  regulate  navigation? 
Second ,  was  Congress1  power  exclusive  or  did  the  states  along 
with  Congress  have  some  rights  to  regulate  interstate  commerce? 

Arguments 

Daniel  Webster  presented  Gibbon's  case •     Webster  claimed 
that  navigation  was  indeed  commerce .     He  argued  "that  the 
power  of  Congress  to  regulate  commerce  was  complete  and  en-  . 
tire,  and. . .necessarily  exclusive. " 

The  attorneys  for  Ogden  argued  that  commerce  should  be 
defined  narrowly.     They  contended  that  commerce  meant  only 
"the  transportation  and  sale  of  commodities."     Navigation  was 
a  matter  which  should  be  left  to  the  states  to  regulate. 


The-Court-3 -Decision 

On  March  2,   1824,  the  Court  ruled  in  favor  ofGibbons. 
Chief  Justice  John  Marshall  delivered  the  Court rs  opinion; 
Marshall  rejected  Ogden * s  argument  that  commerce  should  be 
narrowly  defined.     "Commerce  undoubtedly  is  traffic,"  Marshall 
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said,  "but  it  is  something  more."     To  Marshall  "commerce" 
included  ail -forms  of  trade  and  business  "between  nations, 
and  parts  of  nations." 

Further,  Marshall  explained  that  navigation  was. clearly 
a  part  of  commerce.     "All  America . understands, "  he  said,  "the 
word  'commerce'   to  comprehend  navigation."     Thus,  Congress1 
power  over  commerce  included  navigation. 

Marshall,   however,  clearly  did  not  rule  that  Congress1 
power  was  exclusive.     Instead,  he  said  simply  that  the  New 
York  state  law  violated  the  federal  law  under  which  Gibbons 
had  obtained  his  license.     Thus,   the  Court'  left  open  the  ques- 
tion of  whether  states  could  regulate  areas  of  commerce  Con- 
gre s s  had  not  regul a ted . 

Nor  did  Marshall  resolve  the  question  of  whether  the 
states  could  regulate  commerce  simultaneously  with  Congress. 
Marshall  did  explain  that  a  state  might  take  actions  toward 
commerce  similar  to  those  of  Congress.     But  when  a  state  law 
interfered  with  the  federal  law,  the  federal  law  always  took 
precedence.     This  was  why  the  New  York  otate  law  was  invalid; 
it  interfered  with  the  federal  law  on  coastal  ships. 


Significance  of  the  Court's  Decision 

The  decision  was  immensely  popular  because  it  killed 
the  steamboat  monopolies  that  people  did  not:  like,,     Few  peo- 
ple at  the  time,  -however ,  realized  how  the^Sllcision  would  add 
to  the  growth  of  the  country  and  the  pow^r  of  the  national 
government. 

The  Gibbons  case  spurred  the  growth  of  the  American 
economy.     When  state  monopolies  ended,   steamboat  navigation 
increased  tremendously.     Soon  steam  railroads  began  to  cross 
the  country  and  open  up  the  West.     Interstate  commerce  was 
freed  from  state  monopolies,  which  encouraged  rapid  develop- 
ment of  railroads. 

Congress  did  not  enact  many  regulations  on  commerce 
until  the  20th  Century.     Thus ,  during  the  18 00  1  s ,  commerce 
was  free  to  develop  without  state  or  national  government 
restraint . 

At  the  same  time,   the  decision  opened  the  door  for  the 
vast  expansion  of  national  control  over  commerce  that  we  have 
today.     The  Court's  broad  interpretation  of  the  meaning  of 
"commerce"  has  enabled  Congress  to  regulate  manufacturing, 
child  labor,   farm  production,  wages  and  hours,  labor  unions, 
civil  rights  and  criminal  conduct  as  well  as  buying  and  sell- 
ing.    Any  activity  that  affects  interstate  commerce  is  now 
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subject  ,  to  national  rather  than  state  control..     The  commerce 
power  first . defined . in  this . case  has  come  to  be  one  of _  the 
major  constitutional  provisions  used  by  Congress  to  police 
many  areas  of  American  life. 


Reviewing  the  Case 

1.  Describe  the  events  leading  to  the  Gibbons  case. 

2.  What  was  the  issue  in  the  Gibbons  case?     What  were  the 
arguments  on  each  "side? 

3.  What  did_  the  Court  decide? 

4.  What  reasons  were  given  for  the  decision? 

5.  What  were  the  long-term  effects  of  the  decision? 


Interpreting  Evidence 

The  Gibbons  decision  was  the  first  definition  of  the 
commerce  power.     The  decision  established  that  Congress  had 
broad  powers  to  regulate  ~ commerce  affecting  more  than  one 
state  or  interstate  commerce  as  it  is  called.     At  the  same 
time,   the  decision  did  not  specify  in  advance  all  the  possi- 
ble; activities  that.  the,. power  to  "regulate"  commerce  might 
include.     For  example,   could  Congress  regulate  child  labor 
conditions  in  factories  as  part  of  its  commerce  power? 

The  Gibbons  case  also  said  the  term  "commerce"  included 
not  only  " navigation"  but  also .other  forms  of  trade  and  busi- 
ness.    However/   the  Court  could  not  spell  out  exactly  what 
these  other  forms  might  include.     For  instance,   did  "commerce" 
include  coal  mining? 

Thus>   the  Gibbons  decision  set  precedent,  but  it  was 
left  to  later  Courts  to  settle  such  questions  on  a  case-by- 
case  basis.     Table  1   (page  380)   lists  some  of  the  Courts ' 
major  decisions  on  the  commerce  power  in  the  more  than  15  0 
years  since  Gibbons  v.  Qgden .     These  decisions  show  how  the 
Court  has  further  defined  Congress 1  power  "under,  the  commerce 
clause.     Study  the  Table  and  answer  these  questions: 

1.  Name  two  decisions  that  elaborated  upon  what  the  term 
"commerce"  does  or  does  not  include. 

2 .  Describe  key  doctrines  announced  in  the  Swift  and  Shreve- 
port  cases.     In  what  later  case  were  these  used  as 
precedent? 
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3.  Name  seven  decisions  that* expanded  Congress1  "police" 
power  under  the  commerce  clause . 

4.  In  which  cases  did  the  Court  rule  Congress  could  not  use 
the  commerce  power  to.  regulate  child  labor?     What  later 
case  overturned  the  child  labor  decision? 

5.  Historians  claim. that  from  the  late  1800' s  to  1937  the 
Supreme,  Court  followed  a  very  conservative  point  of  view. 
Thus,   the  Court  often  struck  down  as  unconstitutional 
laws  it  viewed  as  interfering  with  the  free  operation  of 
business.     Identify  four  cases  that  support  this  claim. 
Explain. 

6.  Since  19  37  what  point  of  view  has  the  Court  followed  re- 
garding the  commerce  power?     Support  your  answer  with 
evidence  from  the  Table. 
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TABLE  1 

The  Court  and  Development  of  the  Commerce  Power 

1888     -     Kidd  v.  Pearson 

Manufacturing  of  goods  ??ch  ?s  liquor  is  not  ccom- 
merce.     Thus,  Congress  cannot  regulate  such  manufac- 
turing as  interstate  commerce . 

1903  -     Champ  ion-  v  >  -  toe  s 

Congress  may  use  its  power  to  regulate  commerce  to 
outlaw  the  interstate  sale  and  shipment  of  lottery 
tickets. 

1904  -    McCray  v.   United  States 

Congress  may  regulate  the  sale  of  yellow  oleo_  (a 
butter  substitute)   by  placing  a  high  tax  on. died. 
This  decision,  along  with  Champion,  strengthened 
Congress'  ability  to  use  tHe  commerce  power  as  a 
"police"  power • 

1905  -     SwiJEt^nd-  Co.   v.   United  States 

Court  announces  "stream  of  commerce"  doctrine .  The 
meat  packing  industry  is  part  of  a  "stream  of  com- 
merce" from  the  time  an  animal  is  purchased,  on  the 
hoof,  until  it  is  processed  and  sold  as  meat.  Con- 
gress could  regulate  at  any  point  along  that  "stream. 

"Stream  of  commerce"  doctrine  became  a  basic  legal 
concept  in  the  expansion  of  the  federal  commerce 
power . 

1908     -     &dair  v.  United  States 

Labor  relations  do  not  directly  affect  interstate 
commerce .  Thus ,  Congress  cannot  use  the  commerce 
power  to  prohibit  certain  kinds  of  labor  contracts. 

1910     -     Hammer  v.  Dagenhart 

Congress  may  not  use  the  commerce  power  as  police 
power  to  regulate  working  conditions  for  child 
laborers . 
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TABLE  1  (Continued) 


1914 


1922 


1935 


1936 


1937 


The  Court  and  Development  of  the  Commerce  Power 


Shreveport  Rate  Cases 

Court  announces  the  "Shreveport  Doctrine."    The  fed- 
eral government  has  power  to  regulate  rail  rates 
within  states    (intrastate )   as  well  as  between  states 
(interstate)  . 

Sets  the  key  precedent  that  whenever,  intrastate  and 
interstate  transactions   (such  as  rail  rates)  become 
so  related  that  regulation  of  one  involves  control 
of  the  other,  Congress  not  the  states  has  final 
authority . 

-     Bailey  v.   Drexel  Furniture  Co.  : 


Congress  may  not  use  its  police  power  to  place  a 
high  tax  on  the  profits  of  companies  employing  child 
laborers.  : 

This  decision  along  with  Hammer  in  1918  greatly  har- 
rowed the  federal  "police"  power.     With  these  two 
decisions  the  Court  frustrated  attempts  by  Congress 
to  end  child  labor . 

Railroad  Retirement  Board  v.  Alton  Railroad  Co. 

The  commerce  clause  does  not  give  Congress  the  power 
to  set  up  a  pension  system  for  railroad  workers. 


Mininq.is  not  commerce  and  does  not  affect  commerce 
directly.     Thus,  Congress  may  not  regulate  labor  re- 
lations in  the  coal  mining  industry. 

National  Labor  Relations  Board  v.  Jones  &  Laughlin 
Steel  Corp. 

Congress  may  regulate  labor  relations  in  manufactur- 
ing to  prevent  possible  interference  with  interstate 
commerce.     This  decision  overturned  the  Adair  and 
Canter  decisions. 

With  this  decision  the  Court  gave  up  the  narrow  view 
of  Congress*  power  to  regulate  commerce  it  had  fol- 
lowed- for  many  years.     It  based  its  decision  on  prece- 
dents set  in  the  Swift  and  Shreveport  cases. 
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TABLE  1    (Continued)         -  -  / 

The  Court  and  Development  of  the  Commerce 'Power 


1939     -     Mulford  v.  Smith 


The  commerce,  power  gives  Congress  the  authority  to ^ 
requlatW  marketing  quotas  for  agricultural  production 

1941  -     United  States  v.  Darby  Lumber  Co. 

Congress  may  use  commerce  power  to  prohibit  from  in- 
terstate commerce  goods  made  under  substandard  labor  * 
conditions.     Overturns  Da gen hart  decision. 

1942  -    Wickard  v.  Filburn 

Congress  may  regulate  Agricultural  production  affect- 
ing interstate  commerce  even  if  produce  is  not  meant 
for  sale. 

1964     -     Heart  of  Atlanta  Motel  v,-  United- States 

Congress  may  use  commerce  power  to  prohibit  public 
hotels  and  motels  from  discriminating  against  cus- 
tomers on  the  basis  of  race.  ^ 

1976     -    National  League  of  Cities  v.  Usery 

Congress  cannot  use  its  commerce  power  to  establish 
wage  and  hour  standards  for  state  and  local  govern- 
ment employees. 


Source:     Elden  Witt   (ed. ) ,  Guide  to  the  U,S>   Supreme  Court 
(Washington,  D.C. :     Congressional  Quarterly ,   Inc . , 
1979) ,   p.   94;  Paul  L.  Murphy,  private  communication . 
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\  ;; 

LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


IV-8.     The  Court  and  Development  of  the  Commerce  Power 

Preview  of  Main  Points  '  ~ 

This  case  study  describes  the  case  of  Gibboiis  v;  Qgden. 
The  case  shows  how  the  powers  of  Congress  to  regulate  interstate 
commerce  were  broadly  interpreted  by  Chief  Justice  Marshall.' 
Through  liberal  interpretation  of  the  commerce  power  this  case  ** 
opened  the  door  for  a  vast  expansion  of  national  control  over 
commerce.     An  important  precedent  was  set.  * 

Connection  to  Textbooks  ■  ^ 

-  _    This  lesson  can  be  used  with  government  textbook  mate 
on  the  powers  of  Congress  or  federalism^     It  can  be  used  with 
history  textbook  discussions  of  the  roots'  of  Ametican  economic 
growth  starting.  in_ the  1820' s  or  with  discussions  of  the^Mar- 
shall  Court,     The  lesson  provides  a  more  In-depth  look  at  the 
issues  and  judicial  reasoning  involved  In  the  development  of 
the  commerce  power^ 


Objectives  *  " 

.Students  are  expected  to:  . 

1.     explain  the  circumstances  leading  up  to  the  Gibbons  case; 


2.  identify  the  key.  participants  and  constitutional  Issues  in- 
volved in  the  Gibbons  case; 

3.  identify  the  arguments  presented  by  both  sides  in  the  case; 

4.  explain  the  immediate  effect  of  the  decision  on  the  growth 
of  commerce,  in  the  United  States; 

5.  explain  the  long-term  significance  of  the  Court's  decision 
for.  the  growth,  of  Congressional  power  to  regulate  commerce; 

6.  use  evidence  in  a  table  to  draw  conclusions  about  the  growth 
of  Congressional  powers  to  regulate  commerce. 

Suggestions  For  Teaching1  The  Lesson 

This  lesson  can  be  used  as  ah  "in-depth"  case-study  to  ac- 
company  textbook  discussions  of  Congress*  commerce  power,  American 
economic  growth  or  the  Marshall  Court. 
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Opening  The  Lesson 
e     Preview  the  main  parts  of  the  Lesson  for  students. 

©  .^Explain  how  this  lesson  is  connected  to  the  material 
they  have  just  studied  in  the  textbook. 

'A 

Developing  The  Lesson 
o     Have  students  read  the  case-study.  -  j 

0     Conduct  a  discussion  of  the  questions  under  "Reviewing 
the  Case"  to  make  sure  students  Jtfave  .understood  the 
main  ideas.  jr  .  • 


Concluding -Tfae^essdn 

•  Go  over  Table  1  with  the  students.     Help  them  to  compre- 
*  —   • hend  the  meaning  of  each  item  in  the  Table. 

•  Have  students  follow. the  instructions  under  "Interpreting* 
Evidences."     Use  the  Answer  Sheet  on  the.  next  page  'to  pro- 
vide "feedback"  to  students  during  and  after  their  dis- 
cussion of  the  questions  in  the  section  on  11  Interpreting" 
Evidence."  ? 


Suggested  Reading 

Baxter ,  Maurice  a.-    The  Steamboat  Monopoly;     Gibbons  v.  Qgden, 
1824    (Philadelphia:     Philadelphia  Book  Co.,  1972). 
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Answey  Sheet  for  Interpreting  Evidence  \ 
i.  '  Kidd  v^-Eearson?  €ar-teg-V^-  Canter  _GoaI  Ca. 


"stream  of  commerce"  doctrine;  Shreve^brt ,  the 


"Shr eve port  Doctrine."    Rational  Labor  Relations  Board  v. 
Jones  &  £;aaghii.ri  Steei  Corp. 

3.  Champion  v.  j^rtes;.  McCray  v.  United  States;  National  Labor 
ReiaJziogs  Board  v«  Jones  &  Laughlm;  Mil  ford  v.  Smith; 
United-  States  v.  Darby  JLamber  Co.  ;  Wickard  v.  Filburn; 
Heart  of  Atlanta  v.  tJn±tecT  States  • 

4.  in  Hammer  v.  Dagenhart  and  Bailey  v.  Drexel  the  Court 
struck  down,  attempts  to  limit  child  labor.     United  States 
v.  Darby  overthrew  these  two  cases. 

5 .  Hammer  v.  Dagenhart;   Bailey  v.  Drexel;  Railroad  Retirement 
Board  v.  Alton  Railroad  Go. ;  Carter  v.  Carter  Coal  Co. 

In  these  cases  the  Court  turned. back  government  efforts 
to  regulate  or  Tseeome  more  involved  in  the  affairs  of 
private ' business . 

6 .  The  Court  has  consistently  expanded  Congress1  commerce 
power.     Five  out  of  the  six  cases  since  1937  have  in- 
creased Congress1  power  or  expanded  the  meaning  of 
"commerce. " 
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IV-9.     TWO  RESPONSES  TO  A  CONSTITUTIONAL. CRISIS :  DECISIONS 
OF  BUCHANAN  AND  LINCOLN  ABOUT  SECESSION 

"LINCOLN  ELECTED  PRESIDENT"  was  the  headline  in  American 
newspapers  on  November  6,   I860,     Abraham  Lincoln ' s .election 
signaled  a  constitutional  crisis.     Leaders  in  several  southern 
states  threatened  to  secede,   or  withdraw,   from  the  Federal 
Union. 

Buchanan's  Decision  About  a. Cons titutional  Crisis 


Lincoln  would  not  take  office  until-  March  4,   1861.  Thus, 
the  outgoing  President,  James.  Buchanan,  was  faced  with  the 
problem  of  secession  during  the  four  months  that  intervened 
between  Lincoln's  election  in  November  and  his  inauguration 
in  March.     On  December  3,   1860,  President  Buchanan  delivered  • 
his  last  annual  message  to  Congress.     He  reported  his  decision 
on  how  the  federal  government  should  respond  to  secession  by  - 
one  or  more  of  the  states . 


FOURTH  ANNUAL  MESSAGE 

Washington  City 
December  3,  1860 

Fellow-Citizens  of  the  Senate  and  House  of  Representatives: 

...it   is  beyond  the  power  of  any  President,  no  matter 
what  may  be  his  own  political  proclivities,  to  restore  peace 
and  harmony  among  the  States.     Wisely  limited  arid  restrained 
as  is  his  power  under  our  Constitution  and  laws,  he  alone  can 
accompl  i  sh  but  little  for  good  or  for  evil  on  such  a  momen- 
tous quest  ion .... 

The  question  fairly  stated  is,  Has  the  Constitution  dele- 
gated to  Congress  the  power  to  coerce  a  State  into  submission 
which  is  attempt  ing  to  wi  thdraw  or  has  actually  withdrawn  from 
the  Confederacy  [Federal  Union]?     If  answered   in  the  affirma- 
tive,  it  must ' be  on  the  principle  that  the  power  has  been  con- 
ferred upon  Congress  to  declare  arid  to  melee  war  against  a  State. 
After  much  ser  ious  ref  1  ect  ion  I  have  arrived  at  the  conclusion 
that  no  such  power  has  been  delegated  to  Congress  or  to  any 
other  department  of  the  *  Fed era  1  Government .     It  is  manifest 
upon  an  inspection  of  the  Constitution  that  this  is  not  among 
the  specific  and  enumerated  powers  granted  to  Congress,  and 
it  is  equally  apparent  that   its  exercise  is  riot  "necessary  and 
proper  for  carrying  into  execution11  any  one  of  these  powers.... 


Without  descending  to  particulars,  it  may  be  safety 
asserted  that  the  power  to  make  war  against  a  State  is  at 
variance  with  the  whole  spirit  and  intent  of  the  Constitution. 

The  fact   is  that  our  Union  rests  upon  public  opinion, 
arid  can  never  be  cemented  by  the  blood  of  its  c  i  t  izens  shed 
in  civil  war.     If  it  can  riot  jive  in  the  a f feet  ions  of  the 
people*   it  must  one  day  perish.     Congress  possesses  many  means 
of  preserv  ing  it  by  conciliation,  but  the  sword  was  not  placed 
in  thei  r  hand  to  preserve  i  t  by  force. 

But  may  I  be  permitted  solemnly  to  invoke  my  countrymen 
to  pause  arid I  del i berate  before  they  determine  to  destroy  this 
the  grandest  tempi e  which  has  ever  been  dedicated  to  human 
freedom  si  rice  the  world  began?... 

Congress  can  contr i bute  much  to  avert  it  by  propos ing 
and  recommending  to  the  1  eg  i  slatures  of  the  several  States 
the  remedy  for  existing  evils  whi  ch  the  Const  itut  ion  has  it- 
self prov  ided  for  its  own  preservat  ion.    Thi  s  has  been  tried 
at  different  critical  periods  of  our  history,  and  always  with 
eminent  success.     It  is  to  be  found  in  the  fifth  art  icle,  pro- 
v  id  ing  for  its  own  amendment .     Under, this  article  amendments 
have  been  proposed  by  two-th  i  rds  of  tfbth  Houses  of  Congress, 
and  have  been  "ratified  by  the  legislatures  of  three-fourths 
of  the  several  States , 11  and  have  consequently  become  parts  of 
the  Const  itut  ion. . . . 

This  is  the  very  course  which  j  earnestly  recommend  in 
order  to  obta  in  an  "explanatory  amendment"  of  the  Constitution 
on  the  subject  of  slavery.     This  might  originate  with  Congress 
or  the  State  1  eg i si atures ,  as  may  be  deemed  most  adv i sable  to 
attain  the  object.    The  explanatory  amendment  might  be  confined 
to  the  final  settlement  of  the  true  construction  of  the  Con- 
stitution on  three  special  points: 


1.  An  express  recognition  of  the  right  of  property  in 
slaves  dn  tiie  States  where  it  now  exists  or  may  hereafter  exist 

2.  The  duty  of  protecting  this  right   in  all  the  common 
Territories  throughout  their  Territorial  existence,  and  untl 1 
they  shall   be  admitted  as  States  into  the  Union,  with  or  with- 
out s I a very ,  as  the  i  r  const i  tut  ions  msy  pr esc r  i be. 

3.  A  like  recogn  it  ion  of  the  right  of  the  master  to  have 
his  slave  who  has  escaped  from  one  State  to  another  restored 
and  "del ivered  up"  to  him,  and  of  the  validity  of  the  fugitive- 
slave  law  enacted  for  this  purpose. • • • 

...Such  an  explanatory  amendment  would,   it  is  believed, 
forever  terminate  the  existing  dissensions,  and  restore  peace 
and  harmony  among  the  States. 
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It  ought  not  to  be  doubted  that  such  an  appeal  to  the  . 
arbitrament  established  by  the  Constitution  itself  would  be  , 
received  with  favor  by  ail  the  States  of  the  Confederacy,  In 
any  event,   it  ought  to  be  tried  in  a  spirit  of  conciliation/ 
before  any  of  these  States  shall  separate  themselves  from  the 
Union....  -  / 


/ 


/ 


Lincoln1 s  Decision  About  a -Constitutional  Crisis 

On  December  20,   seventeen  days  after  President  Buchanan's 
speech,   the  state  government  of  South  Carolina  declared  its 
secession  from  the  Federal  Union.     In  line  with  the  ideas  in 
his  speech,  President -Buchanan  did  nothing  to  oppose  South 
Carolina.     During  the  next  few  weeks,   six  more  southern  states 
seceded :     Florida,  Georgia,  Alabama,  Mississippi,  Texas,  and 
Louisiana.     By  March  3,  1361 — Lincoln1 s  inauguration  day — the 
Federal  Union  was  in  grave  danger.     Lincoln  announced  his  de- 
cision about  how  the  Federal  Government  should  respond  to  the 
constitutional  crisis. 


FIRST  INAUGURAL  ADDRESS 

It  is  seventy-two  years  since  the  first  inauguration  of 
a  Pres  ident  under  our  National  Constitution.     During  that 
period  fifteen  different  and  greatly  distinguished  citizens 
have  in  succession  administered  the  executive  branch^of  the 
Government.    They  have  conducted  it  through  many  perils,  and 
general ly  with  great  success.    Yet,  with  all  this  scope  of 
precedent,  .  I  now  enter  upon  the  same  task  for  the  brief  con- 
stitutional term  of  four  years  under  great  and  pecul iar  dif- 
ficulty.   A  disruption  of  the  Federal  Un ion ,  heretofore  only 
menaced ,   is  now  formidably  attempted. 

|  hold  that  in  contemplation  of  universal   law  and  of 
the  Constitution  the  Union  of  these  States  is  perpetual . 
Perpetu  ity  is  implied,   if  not  expressed,   in  the  fundamental 
law  of  all  national  governments.     It  is  safe  to  assert  that 
no  government  proper  ever  had  a  provision  in  its  organic  law 
for  its  own  termination.     Continue  to  execute  all-  the  ex- 
press provisions  of  our  National  Constitution,  and  the  Union 

will  endure  forever,   it  being  impossible  to  destroy  it  ex-  

cept  by  some  action  not  provided  for  in  the  instrument  itself. 

Again:     If  the  United  States  be  riot  a  government  proper , 
but  an  association  of  States  in  the  nature  of  contract  mere- 
ly, can  it,  as  a  contract,  be  peaceably  unmade  by  less  than 
all  the  parties  who  made  it?    One  party  to  a  contract  may 
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violate  ft  —  break  ft,  so  to  speak — but  does  it  not  require 
.all  to  lawfully  rescind  it?... 

it  follows  from  these  views  that  no  State  upon  [is  own_ 
mere  motion  can  lawfully  get  out  of  the  Union;  that  resolves, 
and  ordinances  to  that  effect  are  legally  void,  and  that 
acts  of  violence  within  any  State  or  States  against  the 
authority  of  the  United  States  are  insurrectionary  or  revo- 
lutionary, according  to  circumstances. 

i  therefore  consider  that  in  view  of  the  Constitution 
and  the  laws  the  Union  Is  unbroken,  and  to  the  extent  of  my 
ability  I  shall  take  care,  as  the  Constitution  itself  ex- 
pressly enjoins  upon  me,  that~ the  laws  of  the  Union  be  faith- 
fully executed  in  all  the  States.     Doing  this  |  deem  to  be 
only  a  simple-duty  on  my  part,  and  i  shall  perform  it  so  far 
as  practicable  unless  my  rightful  masters,  the  Amerjcano  peo- 
ple, shall  withhold  the  requisite  means  or  in  some  authori- 
tative manner  direct  the  contrary.     i  trust  thFs  will  not  be 
regarded  as  a  menace,  but  only  as  the  declared  purpose  of 
the  Union  that  it  wll^L  constitutionally  defend  and  maintain 
itself....  0 


Plainly  the  central   idea  of  secession  |s  the  essence  of 
anarchy.    A  majority  held  in  restraint  by  constitutional 
checks  and  limitations,  and  always  changing  easily  with  de- 
liberc'-e  changes  of  popular  op|n|ons  and  sent|ments,  is  the 
only  ti_ue  sovereign  of  a  free  people .    Whoever  rejects  it 
does  of  necessity  fly  to  anarchy  or  to  despotism.  Unanimity 
is  impossible.     The  rule^of  a  minorjty,  as  a  permanent  ar- 
rangement,  is  wholly  inadmissible;  so  that,  rejecting  the 
majority  principle,  anarchy  or  despotism  in  some.form  is  all 
that   is  left. . . . 

in  your  hands,. my  dissatisfied  fellow-countrymen,  and 
not  in  mine,   is  the  momentous  issue  of  civil  war.     The  Gov- 
ernment will  not  assail  you.     You  can  have  no  conflict  with- 
out being  yourselves  the  aggressors.     You  have  no  path 
registered  in  heaven  to  destroy  the  Government ,  while  shall 
have  the  most  solemn  one  to  "preserve,  protect,  and  defend 
it.n 

I  am  loath  to  close.     We  are  not  enemies,  but  friends. 
We  must  not  be  enemies.     Though  passion  may  have  strained  it- 
must  riot  break  our  bonds  of  affection.     The  mystic  chords  of 
memory,  stretching  from  every  battlefield  and  patriot  grave 
to  every  Jiving  heart  arid  hearthstone  all  over  this  broad 
land,  wi 1 1  yet  swell  the  chorus  of  the  Un  ion ,  when  aga  in 
touched,  as  surely  they  will  be,  by  the  better  angels  of  our 
nature. 


March  4,  1861 
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Several  state  governments  of  the  South  persisted  in  their 
decisions  to  secede.     They  formed  a  new  nation, the  Confederate 
States,  o£  America   (CSA) .     The  preamble  to  the  Constitution  of 
the  CSA  stated: 

We,  the  people  of  the  Confederate  States,  each  State 
acting  in  its  sovereign  and  Independent  character,   in  order 
to  form  a  permanent  federa 1  government,  establish  justice, 
insure  domestic  tranquillity,  arid  secure  the  blessings  of 
liberty  to  ourselves  and  our  posterity — invoking  the  favor 
and  guidance  of  Almighty  God — do  ordain  and  establish  this 
Constitution  for  the  Confederate  States  of  America. 

The  CSA  claimed  and  occupied  territory  belonging  to  the 
Federal  Government  of  the  United  States.     This  lead  to  armed 
conflict  at  Ft*  Sumter,  South  Carolina — April  14 ,  186i~between 
forces  of  the  CSA  and  USA.     Next  day  President  Lincoln  issued 
this  proclamation. 


By  the  President  of  the  United  States 


A  PROCLAMATION 


Whereas  the  laws  9f_the  United  States  have  been  for  some 
time  past  and  now  are  opposed  and  the  execution  thereof  ob- 
structed in  the  States  of  South  ££at"0Mn£3>  ?eor"?la »  Alabama , 
Florida,  Mi ssissippi ,  bousiana,  and  Texas  by  combinations  too 
powerful  to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings  or  by  the  powers  vested  in  the  marshals  by  law: 

Now,  therefore^   I,  Abraham  Lincoln,  ident  of  the 

United  States,   in  virtue  of  the  power  in  me  vested  by  the 
Constitution  and  the  laws,  have  thought  fit  to  call  forth, 
and  hereby  do  call  forth,  the  militia  of  the  several  States 
of  the  Union  to  the  aggregate  number  of  75,000,   in  order  to 
suppress  said  combinations  and  to  cause  the  laws  to  be  duly 
executed . 

The  details  for  this  object  wi  1 1  be  immediately  communi- 
cated to  the  State  authorities  through  the  War  Department. 

I  appeal  to  ail  loyal  citizens  to  favor,  fac  i 1 i  tate,  and 
aid  this  effort  to  ma  inta  in  the  honor,  the  integrity,  and  the 
existence  of  our  National  Union  and  the  perpetuity  of  popular 
government  and  to  redress  wrongs  already  long  enough  endured. 

I  deem  it  proper  to  say  that  the  first  service  assigned 
to  the  forces  hereby  cal led  forth  wi 1 1  probabl y  be  to  repos- 
sess the  forts,  places,  and  property  which  have  been  seized 
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from  the  Onion;  and  in  every  event  the  utmost  care  will  be 
observed,  consistently  with  the  objects  aforesaid,  to  avoid 
any  devastation,  any  destruction  of  or  interference  with 
property,  or  any  disturbance  of  peaceful  citizens  in  any 
part  of  the  country. 

And  j   hereby  command  the  persons  compos ing  the  combi- 
nations aforesaid  to  disperse  and  retire  peaceably  to  their 
respective  abodes  within  twenty  days  from  this  date. 

Deeming  that  the  present  condition  of  publ ic  affai  rs 
presents  an  extraordinary  occasion,   I  do  hereby^   in  virtue 
of  the  power  in  me  \/ested  by  the  Constitution,  convene  both 
Houses  of  Cong ress.^>ena tors  and  Representatives  are  there- 
fore summoned  to  assemD+^at  thei^respect i ve  chambers  at 
12  o'clock  noon  on  Thursda>^-^^t^th  day  of  July  next,  then 
and  there  to  "consider  and  determine  such  measures  as,  In 
their  wisdom,  the  public  safety  and  interest  may  seem  to 
demand. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 

caused  the  seal  of  the  United  States  to  be  affixed, 
Done  at  the  city  of  Washington,  this  15th 
[SEAL]         day  of  April ,  A.D.  1 861 ,  and  of  the  Independence 
of  the  United  States  the  eighty-fifth. 

Abraham  Lincoln 

By  the  President: 

William  H.  Seward,  Secretary  of  State 


Interpreting  Evidence  in  Documents 


1.  Examine  the  Preamble  to  the  Constitution  of  the  eSA.  Com- 
pare it  to  the  Preamble  of  the  Constitution  of  the  USA. 
Then  answer  these  questions: 

a.  What  is  the  main  difference  in  the  two  Preambles? 

b.  What  two  different  views  of  the  powers  of  state  gov- 
ernments in  the  Federal  Union  are  revealed  by  the  two 
Preambles? 

c.  What  do  the  differences  in  the  two  Preambles  tell  us 
about  one  of  the  causes  of  the  Civil  War? 

2.  Review  President  Buchanan's  Message  to  Congress  to  find 
answers  to  these  questions. 
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a.  What  was  the  critical  constitutional  issue  facinq 
President  Buchanan? 

b.  According  to  President  Buchanan,  what  were  his  powers 
and  duties ,  under  the  Constitution,  in  dealing  with 
the  critical  issue  facing  him? 

c.  What  did  President  Buchanan  propose  should  be  done  to 
settle  the  critical  constitutional  issue  facing  him? 
Why? 

3.  Review  President  Lincoln's  First  Inaugural  Address  to  find 
answers  to  these  questions. 

a.  What  was  the  critical  issue  facing  Abraham  Lincoln  as 
he  entered  the  presidency? 

b.  According  to  President  Lincoln,  what  were  his  powers 
and  duties,  under  the  Constitution,   in  dealing  with 
the  critical  issue  facing  him?    Why?  ' 

c.  What  did  President  Lincoln  propose  should  be  done  to 
settle  the  critical  constitutional  issue  facing  him? 
Why? 

4.  Review  President  Lincoln's, Proclamation  of  April  15,  1861, 
to  find  answers  to  these  questions.  \ 

a.  What  was  the  main  idea  of  the  President's  Proclamation? 

b.  Why  did  the  President  take  the  actions  described  in 
his  Proclamation? 

c.  Were  the  President's  actions  in  line  with  the  Consti- 
tution?    Or  did  they  violate  it? 

Comparing  the  Decisions  of  Buchanan  and  Lincoln 

Use  the  Decision  Tree  on  page  394  to  help  you  answer 
the  following  questions. 

1.  a.     What  was  the  occasion  for  decision  facing  President 

'    Buchanan  in  December  i860? 

b.  What  was  the  occasion  for  decision  facing  President 
Lincoln  in  March  1861? 

c.  What  were  similarities  and  differences  in  the  occa- 
sions for  decision  facing  the  two  Presidents? 

2.  a.     What  alternatives  were  identified  by  Buchanan? 
b.     What  alternatives  were  identified  by  Lincoln'? 
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What  were  similarities. and  differences , in  the  alterna- 
tives perceived  by  Buchanan  and  Lincoln? 

Which  alternative  did  Buchanan  choose?  Why? 

Which  alternative  did  Lincoln  choose?  Why? 

Compare  the  choices  of  Buchanan  and  Lincoln.     What  \ 
was  similar  or  different  about  the  choices  and  their 
consequences? 

What  is  your  judgment  of  Buchanan's  decision?  Why? 
What  is  your  judgment  of  Lincoln's  decision?  Why? 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


IV-9-     Two  Responses  to  a  Constitutional  Crisis:  Decisions 
of  Buchanan  and  Lincoln  About  Secession 

Preview  of  Main  Points 

This  lesson  highlights  statements  of  two  Presidents- 
Buchanan  and  Lincoln— about  the  constitutional  crisis  of  se-  - 
cession  by  the  southern  states.    Buchanan  and  Lincoln  responded 
quite  differently.     Both  Presidents  believed  that  secession 
Was  illegal.     However,  Buchanan  seemed  to  believe  that  the 
federal  government  could  do  nothing  about,  it.     In  contrast, 
Lincoln  believed  it  was  his  duty  as  President  to  act  forcefully, 
if  necessary,  to  defend  the  Constitution  and  preserve  the 
Union.     The  contrasting  responses  of  Buchanan  and  Lincoln  to 
the  crisis  of  secession  reveal  contrasting  interpretations _ of 
the  Constitution  and  the  consequences  of  those  different  views. 

Connection  to  Textbooks 

f    This  lesson  fits  history  textbook  chapters  on  the  Civil 
War      It  can  be  used  with  government  textbook  chapters  on  the 
presidency,   since  it  presents  contrasting  views  about  the  con- 
stitutional powers  of  the  President. 


Objectives 

Students  are  expected  to: 

1.  identify  and  explain  the  conflicting  views  of  the  nature 
of  the  Federal  Union,  which  was  a  main  cause  of  secession; 

2.  identify  and  explain  the  constitutional  bases  of  President 
Buchanan's  response  to  the  threat  of  secession;  - 

3.  identify  and  explain  the  constitutional  bases  of  President 
Lincoln's  response  to  the  fact  of  secession  by  several 
southern  states;  . 

4.  compare  the  responses  of  Buchanan  and  Lincoln  to  the  con- 
stitutional crisis  represented  by  secession; 

5^Xanal-yze  comparatively  the  decisions  made  by  Buchanan  and 
Lincoln  about  the  issue  of  secession; 

.         '    -  '  .  _  -  -  -  

6.     practice  skills  in  using  evidence-  in  documents  to  answer 
questions  about  constitutional  history. 
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Suggestions -fdx  Teaching  the  Lesson 

This  lesson  might,  be  used  in  a  history  course  as  part 
of  an  introduction  to  the  study  of  the  Civil  War.     Or  it  might 
be  used  in  a  government  course  as  a  "springboard"  into  exami- 
nation of  how  different  Presidents  have- viewed  the  powers  and 
duties  of  their  "office. 

Opening  the  Lesson 

•  Begin  by  previewing  the  main  points  of  the  lesson  for 
students.     This  provides  students  with  advanced  notice 
of  the  material  they  are  to  read. 

•  Ask  students  to  speculate  about  responses  that  a  Presi- 
dent might  and/or  should  make  to  the  threat,, of  secession 
This  speculative  discussion  can  serve  as  a  back-drop 
and  warm-up  for  comparative  examination  of  the  responses 
of  two  Presidents — Buchanan  and  Lincoln — to  the  consti- 
tutional crisis  of  secession. 

Developing  the-^.esson 

•  Have  students  read  the  materials  in  this  lesson.  Focus 
their  attention  on  four  documents:     the  Fourth  Annual 
Message  to  congress  of  President  Buchanan,   the  First 
Inaugural  Address  of  President  Lincoln,  the  Proclamation 
of  President  Lincoln,  and  the  Preamble  to- the  Constitu- 
tion of  the  Confederate  .States  of  America. 

•  Have  students  respond  to  the  questions  requiring  them 

to  interpret  evidence  in  the  four  documents  listed  above 

Concluding^  the  Lesson 

•  Have  students  respond  to  the  questions. asking  them  to 
compare  the  decisions  of  Buchanan  and  Lincoln.  Dupli- 
cate and  distribute  two  copies  of  the  Decision  Tree  for 
each  student  in  the  clas,s.     These  Decision  Trees  can  be 
used  as  a  guide  to  the  comparative  analysis  of  the  de- 
cisions of  Buchanan  and  Lincoln  about  the  crisis  repre- 
sented by  secession.  :  > 

i    Have  students  make. judgments  about  the  decisions  of 

Buchanan  and  Lincoln  in  terms  of  consequences w and  values 

•  As  an  additional  activity,  you  might  want  to  have  stu- 
dents examine  and  interpret  the  response  of;  President 
Jefferson  Davis  to  the  forceful  actions  of  President 
Lincoln  to  stop  secession.     To  carry  out  this  adtivity 
duplicate  and  distribute  a  copy  of  the  .document  on  * 
page _ 339,    Jefferson  Davis 'Message  to^ the  Congress  of 
the  CSA.     Use  these  questions  as  a  guide  to^ the  analysis 
and  discussion  of  this  document. 
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(1)  What  were  Jefferson  Davis1  views  about  the  power 
that  state  .governments. ought  to  have  within  a  Fed- 
eral Union?     (Compare  these  ideas  to  those  of  the 
Anti-Federalists  during  the  debates  about  ratifica- 
tion of  the  Constitution. ) 

(2)  According  to  Davis,  what  were  the  constitutional 
bases  for  secession?     (How  did  the  northern  states 
abuse  the  Constitution  so  as  to  cause  the  southern 
states  to  withdraw  from  the  Federal  Union?) 


(3)  Why  did  Davis  believe  that  the  southern  states  had 

the  right  to  secede  and  form  their  own  confederation? 


(4)  What  were  differences  in  the  views  of  Davis  and 
Lincoln  about  the  powers  of  state  governments  under 
the  Constitution  of  the  USA?        .  ; 

(5)  What  does  Davis'   speech  reveal  about  causes  of  the 
Civil  War? 


Suggested  Readings 

Morris Richard  6 .     Great  Presidential  Decisions   (New  York: 
Harper  &  Row  Publishers,  Perennial  Library  Edition, 
1973) ,  pp.   213-250.  - 

The  decisions  "  of  Buchanan  and  Lincoln  about  secession 
are  discussed  with  reference  to  state  papers  that  were  issued 
to  explain  and  justify  these  decisions; 

Kelly,  Alfred  H.,  and  Harbison,  Winfred  H.     Tfae-a^fican. -Con- 
stitutions- Its  Origins  and-Development   (New  York: 
W.  W.  Norton^  Company,  1976),  pp.  354-381. 

These  pages  treat  the  constitutional  crisis  brought 
about  by  the  issue  of  secession  by  the  southern  states.  The 
period  from  I851-186^is  treated. 

Suggested  Films 

THE  CIVIL  WAR:      THE  ANGUISH  OF  EMANCIPATION 

The  film  borrows  dialogue  from  speeches  and  written  rec- 
ords to  dramatize  Lincoln's  personal  struggle  to  ensure  the 
preservation  of  the  Union  and  uphold  the  Constitution,  while 
simultaneously  striking  a  blow  at  slavery.     It  shows  the  hor- 
ror -and  futility _ of _ war  as  a  means  to  resolve  political  dis- 
putes, and  reveals  how  emanc ipation  was  determined  more  by 
military  necessity _ than  moral  imperatives.     Learning  Corpora- 
tion of  America,  1972,   28  minutes. " 
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STATES1  RIGHTS 

The  1832  confrontation  between  President  Jackson  and 
John  C.  Calhoun  over  a  tariff  law  favoring  the  industrial 
:  North  to  the  detriment  of  southern  cotton  growers  is  drama- 
tized in  this  film. 6  The  threat  of  South  Carolina's  secession 
from  the  Union  raises  the  issue  of  the  rights  of  a  state  to 
refuse  to  obey  a  national  lavr.     From  the  HISTORY  ALIVE  series, 
TW  Productions/Walt  Disney  Productions,  1970,   14  minutes. 
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MESSAGE  TO  THE  CONGRESS 
OF  THE 

CONFEDERATE  STATES  OF  AMERICA 
April  29,  1861 

Gentlemen  of  the  Congress.... 

The  declaration  of  war  made  against  this  Confederacy  by 
Abraham  Lincoln,  the  President  of  the  United  States,  in  his 
proclamation  issued  on  the  15th  day  of  the  present  month, 
rendered  it  necessary,   in  my  judgment,  that  you  should  con- 
vene at  the  earliest  practicable  moment  to  devise  the  meas- 
ures necessary  for  the  defense  of  the  country.     The  occas  ion  s 
is  indeed  an  extraord  inary  one.     1 1  just  if ies  me  .  in  a  brief 
review  of  the  relations  heretofore  exist  ing  between  us  and 
the  States  which  now  unite  in  warfare  against  us.... 

_i..The  Constitution  of  1787,  having  however ,  omitted 
the  clause. .  .from  the  Articles  of  Confederat  ion,  which  pro- 
vided in  explicit  terms  that  each  State  retained  its  sover- 
eignty  and  independence,  some  alarm  was  felt  in  the  States,  v 
when  invited  to  ratify  the  Constitution,  lest  this  omission 
should  be  construed  into  an  abandonment  of  the] r  cherished 
principle,  arid  they  refused  to  be  satisfied  antjl  amendments 
were  added  to  the  Constitution  placing  beyond  any  pretense^ 
of  doubt  the  reservation  by  the  States  of  al 1  their  sovereign 
rights  and  powers  riot  expressly  delegated  to  the  United  States 
by  the  Const  i  tut  ion . 

Strange,  Indeed,  mast  it  appear  to  the  impartial  observer, 
but  it  is  none  the  less  true  that  all  these  careful 1y  worded 
clauses  proved  unavailing  to  prevent  the  rise  and  growth  in 
the  Northern  States  of  a  political  school  which  has  persist- 
ent iy  claimed  that  the  government  thus  formed  was  not  a  com- 
pact between-  States,  but  was  in  effect  a  national  government, 
set  up  above  and  over,  the  States.    Ah  organization  crea ted 
by  the  States  to  secure  the  blessings  of  1  iberty  and__inde- 
pendence  against  foreign  aggression,  has  been  gradua 1 ly  per- 
verted into  a  machine  for  their  control   in  their  domestic 
affairs.    The  creature  has  been  exalted  above  its  creators;  4 
the  5r  Lncipal s  have  been  made  subordinate  to  the  agent  ap- 
pointed by  themselves.    The  people  of*  the  Southern  States, 
whose  almost  exclusive0 occupat ion ' was  agriculture,  early  per- 
ceived a  tendency  in  the  Northern  States  to  render  the  common 
government  subservient  to  their  own  purposes  by  Imposing  bur- 
dens on  commerce  as  a  protect  ion  to  their  manufacturing  and 
shipping  interests....    By  degrees*  as  the  Northern  States 
gained  preponderance  in  the  National  Congress,  self-interest 
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taught  their  people  to  yield  ready  assent  to  any  plausible 
advocacy  of  their  right  as  a  majority  to  govern  themihority 
Without  control.    They  learned  to  listen  with  impatience  to 
the  suggestion  of  any  constitutional   impediment  to  the  exer- 
cise of  their  will,  and  so  utterly  have  the  principles  of 
the  Constitution  been  .corrupted  in  the  Northern  mind  that, 
in  the  inaugural  address  delivered  by  President  Lincoln  in 
March  last,  he  asserts  as  an  axiom,  which, he  plainly  deems 
to  be  Undeniable,  that  the  theory  of  the  Constitution  requires 
that  in  all  cases  the  major Ity' shall  govern;...    This  is  the 
lamentable  and  fundamental  error  on  which  rests  the  policy 
that  has  culminated  in  his  declaration  of  war  against  these. 
Confederate  States.... 

...the  transaction  of  public  affairs  was  impeded  by 
repeated  efforts  to  usurp  powers  not  delegated  by  the  Consti- 
tution for  the  purpose  of  impairing  the  security  of  property 
in  slaves,  and  reducing  those  States  which  held  slaves  to  a 
condition  of  inferiority.... 

. In  the  exercise  of  a  right  so  ancient,  so  well -estab- 
lished, and  so  necessary  for  self-preservation,  the  people 
of  the  Confederate  States,   in  their  conventions,  determined 
that  the  wrongs  which  they  had  suffered  and  the  evils  with 
which  they  were  menaced  required  that  they  should  revoke  the 
delegation  of  powers  to  the  Federal  Government  which  they  had 
ratified  in  their  several  conventions.    They  consequently 
passed  ordinances  resuming  all  their  rights  as  sovereign  and 
independent  States  arid  dissolved  their  connection  with  the 
other  States  of  the  Union. 

Having  done  this,  they  proceeded  to  form  a  new  compact 
amongst  themselves  by  new  articles  of  confederation,  which 
have  been  also  ratified  by  the  convent  ions  of  the  several 
"States  with  an  approach  to  unanimity  far  exceeding  that  of 
the  conventions  which  adopted  the  Constitution  of  1787-  They 
have  organized  their  new  Government  in  ail   its  departments; 
the  functions  of -the  executive,  legislative,  and  judicial  - 
magistrates  are  performed  in  accordance  with  the  will  of  the 
people,  as  displayed  not  merely  in  a  cheerful  acquiescence, 
but  in  the  enthusiastic  support  of  the  Government  thus  estab- 
lished by  themselves;  and  but  for  the  interference  of  the 
Government  of  the  United  States  in  this  legitimate  exercise 
of  the  right  of  a  people  to  self-government,  peace*  happiness, 
and  prosperity  would  now  smile  on  our  land.... 


Jefferson  Davis 
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IV -10.  .  PATHWAY  TO  JUDGMENT:     NEAR  V.   MINNESOTA  (1931) 

The  Supreme  Court  is  a  busy  place.     The  Court  receives 
nearly  5/000  requests  ayear  to  review  the  decisions  of  lower 
courts.     Each  year  the  Court  will  accept  for  decision  about 
450  of  the_requests .     However,   less  than  200  of  these  cases 
receive  a  full  hearing  and  a  written  opinion  from  the  high 
Court.     A  smaller  number  yet  of  the  cases  getting  the. full 
treatment  involve  the  most  basic  constitutional  questions , 
whose  outcome  may  shape  the  course  of  American  life  for 
generations. 

Where  do  these  major  cases  come  from?     How  does  a  dis- 
pute that  can  shape  the  meaning  of  the  Constitution  get  to 
the  Supreme  Court?     What  is  the  pathway  to, judgment? 

This  lesson  is  a  case  study  of  how  one  major  case  started 
and  reached  the  Supreme  Court .     The  case,  Near  v.  Minnesota, 
involved  a  small  newspaper  widely  recognized' as  a  scandal  sheet, 
a  future  governor  of  Minnesota,   two  publishers  —  one  a  mil- 
lionaire and  the  other  a  pauper  —  and  the  First  Amendment  to 
the  Constitution. 


The  case  study  illustrates  characteristics  most  major 
cases  heard  by  the  Supreme  Court  have  in  common. 

1.     Major  cases  involve  a  basic  constitutional  ques- 
tion affecting  the  whole  nation.  ' 

2*     Major  cases  involve  a  real  conflict  between  two 
parties  over  a  specific  issue  or  problem. 

3.  Major  cases  may  take  several  years  to  resolve  from 
the  time  the  conflict  first   arises    to  the  time  the 
Supreme  Court  issues  a  decision. 

4.  Major  cases,  with  rare  exception,   are  appealed  from 
the  decision  of  a  lower  court. 

5 .  Major  cases  involve  various  types  of  people .  Some 
are  model  citizens  acting  from  a  -sense  of  civic 
duty;  others  are  less  reputable  characters.     As  one 
Justice  put  it,   some  of  our  most  treasured  safe- 
guards in  the  Bill  of  Rights  have  been  " forged  in 
controversies  involving  not  very  nice  people." 

Background :     A  "Gag  Law",  Is  Passed 

The  times  were  in  turmoil .     Duluth,  Minnesota,-  at  the 
southern  end  of  the  Mesabi  Range  with  its  vast  deposits  of  iron 
ore  was  crowded  with  speculators  and  prospectors  in  the  early 
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Twentieth  Century.     Immigrants  came  to  work _ the  ore.  deposits 
Many  were  illiterate.     Crooked  politicians  forced  them  to  mark 
ballots  as  they  were  told.     Houses  of  prostitution  arid,  gambling 

•  dens  flourished,   and  alliances  sprang  up  between  lawmakers  and 

*  lawbreakers . 

John  Morrison's  Rip-saw  was  a  sometimes .weekly .Saturday 
morning  paper.     He  had  started  the  paper  in  1917,  dedicating, 
it  to  fighting  the  underworld  and  corrupt  government  officials. 
In  October,   1924,   the  Rip-saw  viciously  attacked  several  Min- 
nesota politicians.     Eventually  they  had  enough.     The  Minnesota 
legislature  passed  the  Public  Nuisance  Law  of  1925.     This  law 
permitted  a  single  judge  acting  without  a  jury  to  stop  a  news- 
paper or  magazine  from  publication,   if  it  was  found  to  be 
"P*53??3??^.  l?wd,  and  lascivious   .    .    .  or  malicious,  scandalous 
and  defamatory."     The  goal  of  the  law  was  to  close  down  the 
Rip-saw.     it  was  supported,  however,  by  some  of  the  major  news- 
papers of  the  state.     They  said  their  reason  was  to  protect  the 
rights  of  responsible  publishers. 

The  Public  Nuisance  Law  was  known  popularly  as  a  "gag 
law."     Legally ,   the  law  authorized  a  form  of  censorship  called 
prior  restraint.     Prior  restraint  involves  government  officials 
restricting  a  newspaper  or  magazine  in  advance  from  publishing 
materials  of  which  they  disapprove . 

The  Near  Case  Begins 

In  the  1920 1  s ,  Minneapolis  had  become  a  crossroads  in  the 
illegal  Canadian  liquor  trade.     Ordinary  people  went  about  their 
business  leaving  law  enforcement  and  the  running  of  the  city  to 
corrupt  politicians  and  gangsters .     Besides  gambling  and  il- 
legal booze ,   there  were  numerous  gang  killings .  Respectable 
newspapers  looked  with  partly  closed  eyes  at  the_ association 
between  the  law-breakers  and  law  enforcement  officials. 

In  1927 ,  Jay  Near  and  Howard  Guilford  established  the 
Saturday  Press  in  Minneapolis .     Near  was  an  experienced  jour- 
nalist with  a  reputation  for  being  prejudiced  against  Catholics , 
blacks,  Jews  and  organized  labor.     His  speciality  was  report- 
ing scandals  in  a  sensational  manner . 

 From  its  first  issue,   the  Saturday  Press  hammered  away  at 

supposed  ties  between  gangsters  and  police  with  a  series  of 
sensational  stories^     The  paper  especially  was  tough  on  city 
and  county  government  officials. 

Among  these  of f iciais  was  the  county  prosecutor,  Floyd 
Olson.     Olson  was  later  to  become  a  three-term  Minnesota  gover- 
nor.    The  Saturday  Press  called  him  "Jew  lover"  Olson.  It 
claimed  he  was  dragging  his  feet  in  the  investigation  of  gang- 
land pursuits.     Olson  was  enraged.     On  November  21 ,   1927  he 
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filed  a  complaint  under  the  Public  Nuisance  Law  of  1925  with 
the  county  district  judge,     Olson  charged  that  the  Saturday 
Press,  had  defamed  various  politicians/  .the  county  grand  jury 
and  the  entire  Jewish  community. 

The  county  judge  issued  a  temporary  restraining  order  

against  the  Saturday  Press.     This  order  prohibited  publication 
of  the  paper  under  the  Public  Nuisance  Law  of  1925.     Near  and 
Guilford  obeyed  the  order  but  claimed  it  was  unconstitutional. 
The  county  judge  rejected  their  claim  but  did  certify  they 
could  appeal  the  restraining  order.     In  most  states,   such  an 
appeal  would  go  first  to  a  state  appeals  court  and  then  to  a 
state  supreme  court  if  necessary.     In  Minnesota^  however,  the 
case  went  directly  to  the  Minnesota  Supreme  Court . 

The  Case  Moves  Through  The  Minnesota  Courts 

Near  arid  Guilford  had  little  money  to  pursue  their  legal 
battle.     The     temporary     restraining  order  would  keep  their' 
paper  off  the  streets  until  their  appeal  was  settled.  The 
publishers  finally  did  get  some  legal  help, *  however ,   from  a 
local  attorney  who  believed  in  their  cause. 


The  Minnesota _ Supreme  Court.  .  On  April  28,   1928  —  more 
than  three  months  after  the  temporary  restraining  order  was 
issued  —  the  Minnesota  Supreme  Court  heard  their  appeal. 

The  publishers  argued  that  the  Public  Nuisance  Law  vio- 
lated the  entire  concept  of  freedom  of  the  press  as  guaranteed 
by  the  First  Amendment.     That  Amendment  says:     "Congress  shall 
make  no  law  .    .    .   abridging  the  freedom  ...  of  the  press." 

Because  of  the  nature  of  the  appeal,  however,   the  Minneso 
ta  Supreme  Court  could  only  decide  whether  the  state  legisla- 
ture had  violated  the  Minnesota  Constitution  when  it  passed ■ the 
Public  Nuisance  Law.     If  that  law  was  judged  to  be  constitu- 
tional,  the  case  would  be  sent  back  to  the  county  court.  The 
county  judge  would  then  decide  whether  the  Saturday_Pre^s  had 
violated  the  Public  Nuisance  Law.     If  so,   the  county  Dudge 
could  make  his  temporary  restraining  order  permanent  and  the 
Saturday  Press  would  be  out  of  business. 

The  Supreme  Court  ruled  the  Public  Nuisance  Law  did  not 
violate  the  Minnesota  Constitution.     The  Court  compared  the 
Saturday  Press  to  "houses  of  prostitution  or  noxious  weeds . " 
It  asserted  that  the  legislature  had  the  power  to  do  away  with 
such  nuisances .     In  Minnesota,   the^  court  argued,  no  one  can 
stifle  the  truthful  voice  of  the  press,  but  the  constitution 
was  never  intended  to  protect  "malice,   scandal  and  defamation." 
The  case  would  return  to  the  county  court. 
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_ _Back_to  the  County  Court.     Six  months  later,  on  Octo- 
ber 10,  1928,   the  county  judge  held  his  hearing  on  whether 
the  temporary  restraining. order  should  be  made  permanent.  It 
was  little  more  thari.a  formality.   . Near's  attorney  used  the 
same  arguments  as  before . >    Prosecutor  Olson  simply  offered  as 
evidence  nine  copies  of  the  Saturday  Press .     The  judge  issued 
a  permanent  injunction  three  months  later.     He  said  he  had  no 
choice,  but  to  follow;  the  state  Supreme  Court's  conclusion  that 
the  Public  Nuisance7  Law  was  constitutional.     So  not  quite  one 
year  after  the  temporary  restraining  order  was  first  issued,  : 
the  Saturday  Press  was  closed  down  for  good  under  the  Minnesota 
"gag  law. " 

An  Important  Ally.     While  these  legal  maneuverings  were 
going  on,   two  things  happened.     First,  Howard  Guilford,  Near 
partner,  withdrew  from  the  legal  battle.     Guilford  had  become 
impatient  with  the  slow  legal  process  and  constitutional  argu- 
ments.    He  sold  his  interest  in  the  paper  to  Near. 

More  importantly,  Near  rec^ited  a  richemd  powerful  ally 
to  his  cause.     This  was  "Colone."     Robert  McCormick,  publisher 
of  the  Chicago  Tribune.     Near  haa  written  to  McCormick  asking 
for  financial  and  legal  help.     McCormick,   like  Near,  was  known 
for  his  strong  prejudices.     He  used  derogatory  terms  for 
blacks       freely  and  sometimes  made  fun  of  Jews  in  public . 

McCormick  was  inclined  to  sympathize  with  Near.  He  had 
numerous  legal  battles  of  his  own  as  publisher  of  the* Chicago 
Tribune.  Certainly  McCormick  did  not  want  the  Minnesota  "gag 
law"  copied  in  Illinois.  Whether  for  personal  reasons  or  be- 
•  cause  of  high  cons titutional  ideals ,  McCormick  was  a  fighter 
for  the  First  Amendment .Near  wanted  his  little  paper 'back 
in  business.     McCormick  wanted  a  free  press. . 

McCormick  committed  the  Tribune's  full  resources  to  the 
case.  His  attorney  would  represent  Near  before  the  Minnesota 
Supreme  Court  next  time  around. 

EinaiL^S±eps  In  Minnesota.     McCormick' s  original  inten- 
tion was  to  appeal  directly  to  the  United  States  Supreme  Court. 
But  there  was  one  more  step  to  be  taken  in  Minnesota  before 
that  body  would  consider  the  case.     The  county  judge's  second 
opinion,   that  Near  had  violated  the  Public  Nuisance  Law,,  had  to 
be  appealed.     So  again  Near  went  to  the  state's  highest  court. 

There  was  little  doubt  that  the  justices  would  uphold 
the  county  court.     They  had  already  declared  the  Public  Nuisance 
Law  constitutional.     McCormick' s  law  firm  was  not  concerned  with 
winning  in  the  Minnesota  courts.     It  was  heading  for  the  United 
States  Supreme  Court. 
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Soon  the  Minnesota  Supreme  Court  reasserted  that  the 
Saturday  Press  was  a  public  nuisance.     The  justices  did  say  the 
defendants  could  publish  a  newspaper, "in  harmony  with  the  public 
welfare.    .    . 11       But  such  a  paper  would  hardly  be  the  Saturday 
Press . 

s 

One  Additional  Ally.     Before  going  to  the  Supreme  Court, 
Mccormick  sought  to  strengthen  Near ■ s  case  by  having  the  formal 
support  of  the  American  Newspaper  Publishers  Association   (ANPA) . 
AN PA  members  represented  more  than  250  newspapers  across  the 
country.     On  April  24,   1930  ANPA  came  out  in  support  of  Near. 
The  Association  made  a  public  statement  declaring  the  Minnesota 
law  "one  of  the  gravest  assaults  upon  the  liberties  of  the  peo- 
ple that  has  been  attempted  since  the  adoption  of  the  Constitu- 
tion." 

The  ANPA  statement  stimulated  editorials  in  many  leading 
newspapers  attacking  the  Minnesota  law.     The  New -York- Times , 
for  example,   called  the  statute  "a  vicious  lav?." 

So  the  stage  finally  was  set  for  Near,  with  McCormick' s 
help,   to  bring  his  case  to  the  U.S.   Supreme  Court.     There  was 
little  question  the  Supreme  Court  would  take  the  case.  Under 
federal  law,   the  Court  was  required  to  consider  cases  that  up- 
held state  laws  while  denying  constitutional  rights,   such  as 
freedom  of  the  press. 

On  April  26,   1930,   twenty-six  months  after  the  first  re- 
straining order  against  Near,   the  U.S.  Supreme  Court  notified 
the  Minnisota  Supreme  Court  that  it  would  hear  the  case  of 
Near  v.  Minnesota. 

The-Suprame  Court  Decides 

For  the  first  time  in  its  history,   the  Supreme  Court 
would  hear  a  f reedom-of-the-press  case  involving  prior  re- 
straint.    Oral  arguments  in  the  . Near  case  were  scheduled  for 
January  30,   1931.     Neither  Jay  Near  nor  "colonel"  McCormick 
would  be  present,  but  McCormick ' s  attorney  was  ready,  as  were 
attorneys  for  the  state  of  Minnesota. 

Arguments .     Near ' s  attorney  claimed  that  the  Minnesota 
Public  Nuisance  Law  allowed  prior  restraint  and  thus  violated 
the  First  and  Fourteenth  Amendments.     Freedom  of  the  press,  he 
argued,  was  a _ fundamental  right  guaranteed  by  the  Constitution. 
No  state  could  take  the  right  away  through  prior  restraint. 

Near 1 s  attorney  admitted  that  the  Saturday_Pres3  article 

was  "defamatory"    (highly  critical  of  government  officials).  

But,,  he  added,   "So  long  as-  men  do  evil,   so  long  will  newspapers 
publish  defamation."     The  attorney  argued  that,   "Every  person 
does  have  a  constitutional  right  to  publish  malicious,  scanda- 
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lous  and  defamatory  matter,   though  untrue^-aiid  with,  bad  motives, 
and  for  unjustifiable  ends-"     Such  a  pei^cD^could  be  punished 
afterwards.     The  remedy,   then,  was  not  censorship  of  an  of- 
fending newspaper  by  prior  restraint.     Rather,   the  state 
should  bring  specific  criminal  charges  against  such  a  news- 
paper after  the  material  was  published. 

Minnesota  argued  that  the  Public  Nuisance  Law  was  con- 
stitutional and  that  the  injunction  against  the . Saturday  Press 
was  not  a  prior  restraint.     The  injunction  was  issued  only 
after  the  Saturday  Press  had  attacked  the  reputations  of  pub- 
lic officials.     Thus,   it  was  punishment  for  an  offense  already 
,  committed.     The  Constitution  was  designed  to  protect  individu- 
al freedoms,  not  to  serve  the  purposes  of  wrong-doers,  such 
as  Near  and  his  scandalous  Saturdays  feres s . 

The  Decision.     On  June  1,  1931,   the  Supreme  Court. ruled 
in  favor  of  Near  by  a  vote  of  5  to  4.     The  Court  held  that, 
the  Minnesota  law  was  a  prior  restraint  oh  the  press  and  vio- 
lated the  First  Amendment  and  the  "due  process"  clause  of  the 
14th  Amendment. 

Chief  Justice  Charles  Evans  Hughes  wrote  the.  majority 
opinion.     Hughes  declared  the  Minnesota  law  was  "the  essence 
of  censorship."     He  said  that  libel  laws,  not  closing "down 
newspapers,  were  the  answer  to  false  charges  and  character 
assassinations.     He  emphasized  that  the  right  to  criticize 
government  officials  was  one  of  the  foundations  of  the  Ameri- 
can nation . 

Jay  Near  had  lost  his  four  contests  in  the  Minnesota 
state  courts.  But  he  had  won  the  one  that  counted—before 
the  U.S.  Supreme  Court. 

As  a  result  of  Near  v.  Minnesota,   the  United  States  has 
built  a  tradition  against  prior  restraints  unlike  any  other 
in  the  world.     This  tradition  has  helped  keep  the  press  free 
from  censorship  by  government  officials  merely  because  it  is 
critical  of  them. 

in  1^71  the  precedent  set  in  the  Near  case  was  relied 
on  heavily  by  the  Supreme  Court  in  the  so-called  "Pentagon 
Papers1*  case   (New  York  Times  v.  .United  States)  .     In  that  case 
the  federal  government  attempted  to _ stop  publication  by  the 
New  York  Times  of  secret  documents  describing  the  history  of 
the  involvement  of  the  United  States  in  the  Vietnam  War.  The 
Court  ruled  against  the  government  and  permitted  publication 
of  the  documents . 
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Aftermath 

Jay  Near  was  triumphant  when  he  learned  of  the_Court's 
verdict.     In  October  1932  Near  began  to  publish  the  Saturday 
Press  again.     The  paper,  however,  did  not  survive  long,  and 
m  April  1936  Near  died  in  obscurity  at  the  age  of  62. 

Colonel  McCormick  was  also  pleased  with  the  Court's 
ruling.     On  the  same  day,  he  wrote  Chief  Justice  Hughes:  .  "I 
think  your  decision  in  the  Gag  Law  case  will  forever  remain 
one  of  the  buttresses  of  free  government." 

Only  Mccormick's  Chicago  Tribune  took  more  than  passing 
note  of  Near ! s  death.     Under  the  headline:     "EDITOR  J.  NEAR 
DIES  IN  MINNESOTA:     FOE  OF  GOVERNOR  OLSON  AND  CRIME,"  the 
-Colonel's  paper  praised  Near,  as  well  as  its  own  efforts,  in 
bringing  a  landmark  case  to  the  nation's  highest  court. 


Reviewing  Facts  and  Ideas 

1.     Match  the  items  in  Column  &  with  the  names  in  Column  A. 


A  ,  B 


1. 

John  Morrison 

A. 

Publisher  whose  newspaper 
was  suppressed  by  Minne- 
sota law 

 2. 

Jay  M.  Near 

B. 

Jay  Near's  partner 

3. 

Floyd  Olson 

C. 

Chief  Justice  of  the  U.S. 
-  Supreme  Court 

4. 

Howard  Guilford 

D  . 

Publisher  of  the  Rip-saw 

5. 

Robert  McCormick 

E. 

Publisher  of  the  Chicago 
Tribune 

-     -  6. 

Charles  Evans  TTughes 

F. 

County  prosecutor  who  filed 
complaint  against  the  Sat- 
urday Press 

2.     True-or Jalse?     (Be  prepared  to  explain  your  choices.) 
a.     Prior  restraint  is  protected  by  the  First  Amendment. 

TRUE  FALSE 


b.  The  Minnesota  Public  Nuisance  Law  authorized  judges 
to  engage  in  prior  restraint. 

TRUE  FALSE 

c.  Jay  Near  claimed  the  Minnesota  Law  violated  the  5th 
Amendment. 

TRUE  ,  FALSE 
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d.     The  Minnesota  Supreme  Court. ruled  the  Public  Nuisance 
Law  violated  the  U.S.  Constitution. 


TRUE  FALSE 

e.  'ft  county  judge  issued  the  temporary  restraining  order 

against  the  Saturday  Press* 

TRUE  FALSE 

f.  The  U.Si   Supreme  Court  upheld  the  Minnesota  Law  as 
constitutional . 


TRUE  FALSE 

-3.     What  led  county  prosecutor  Olson  to  file  a  complaint 
against  the  Sa tur da y^  Br e  s  ^?  ^ 

4.  What  action  did  the  county  district gudge  take  in  response 
to  Olson's  complaint?     What  reason  did  the  judge  qive  for 
his  action? 

5.  ...  Why  was  Robert  McCormick  interested  in  the  c^pe?  y 

6.  Whlt^were  the  arguments  of  the  two  sides  before  the  U.S. 
Supreme  Court? 

7.  What  did  the  Court  decide? 

8.  What  reasons  did  the  majority  give  for  their  decision? 

9.  What  has  been  the  significance  of  Near> v.  Minnesota? 

I nterpreting  Evidence 

Study  the  diagram  oh:  the  next  page; 

1.  What  is  the  main  idea  of  the  diagram? 

2.  Which  route  to  the  Supreme  Court  did  the  Near  case  follow? 
Why  did  the  case  not  take  the  other  route? 

3.  Which  step  did  the  Near  case  skip? 

4.  Near  lost  twice  in  the  Minnesota  Supreme  Court.     What  was 
the  Court's  ruling  each  time? 

5.  What  was  the  vote  in  the  Supreme  Court?  * 
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STATE  ROUTE 

trial  court. 

I 

He  takes  case  to  State 
appeals  court. 

c  I  

Stole  supreme  court  rules 
on  case. 

con  now 


Supreme  Court  ff  a 

rnnctltiitlnnril  niioetlnn 


FEDERAL  ROUTE 

_  I 
Cose  Involving  federal  law 
Is  tried  in  a  U.S.  district  court. 

f 

Loser  takes  case  to  a  U.S. 
circuit  court  of  appeals. 

i 

Court  of  appeals  ruling  can 

be  submitted  to  U.S. 
Supreme  Court  for  review. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

IV -10.    Pathway  to  Judgment:     Near  v.  Minnesota  (1931) 


Preview  of  Main  Points 


In  the  case  of  Near  v.  Minnesota,  the  U.S.  Supreme  Court 
for  the  first  time  ruled  that  states  must  not  abridge  the 
First  Amendment's  guarantee  of  freedom  of  the  press.     The  case 
is  used  here  to  illustrate  to  students  the  path  a  case  may  fol- 
low to  the  Supreme  Court.     It  begins  at  the  county  court  level, 
goes  to  the  Minnesota  Supreme  Court,  back  to  the  county  court, 
and  then  back  once  more  to  the  state  highest  court.     From  there 
it  goes  to  the  U.S.  Supreme  Court.     The  lesson  provides  a  de- 
tailed look  not  available  in  textbooks     about  how  major  cases 
reach  the  Supreme  Court. 

Connection  to  Textbooks 

This  lesson  could  be  used  to  supplement  government  text- 
book material  on  the'  judicial  process  and  the  Supreme  Court 
and  with  material  on  civil  liberties.     In  addition,  the  lesson 
illustrates  the  federal  nature  of  our  system  in  two  ways: 
(If  the  U.S.  Supreme  Court  ruled  a  state  law  unconstitutional 
and  (2)   the  Near  case  progressed  through  a  state  court  system 
before  being'  finally  settled  in  a  national  court. 

The  lesson  could  supplement  American  history  textbook 
discussions  about  social  and  political  issues  of  the  period  be- 
tween World  Wars  I  and  II. 

Objectives 

Students  are  expected  to:  ; 

1.  explain  the  circumstances  leading  up  to  Near  v.  Minnesota; 

2.  identify  the  main  participants  and  constitutional  issue  in 
Near  v.  Minnesota.; 

3.  identify  the  steps  that  the  case  followed  through  the  two 
court  systems; 

4.  explain  the  interests  of  third  .parties  in  the  case; 

5.  explain  the . relationship  of  the  federal  and  state  court 
systems  as  revealed  in  this  case; 

6.  explain  the  significance  of  the  Supreme.  Court's  decision 
with  regard  to  freedom  of  the  press; 
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7..     practice  skills  in  reading  diagrams  relevant  to  the  case 
study; 

8-.  •  develop  a  greater  understanding  of  the  process  through 
which  major  cases  reach  the  Supreme  Court. 

■t 

Suggestions  For  Teaching  The  Lesson 

This  is  a  case  study  designed  to  provide  students  with 
a  detailed  look  at  the  process  through  which  major  cases  reach 
the  U.S.  Supreme  Court.     Use  questions  at  the  end  of  the  lesson 
to  help  students  comprehend  and  analyze  the  facts  and  ideas  of 
the  case. 

Opening  The-Lesson 

•  Explain  to  students  how  this  lesson  is  connected  to  their 
textbook  materials  and  inform  them  about  the  main  points 
of  the  lesson . 

•  Tell  students  that  the  purpose  of  the  lesson  is  to  show 
how  major  cases  reach  the  U.S.  Supreme  Court . 

Developing  The  Lesson 

•  Have  students  read  the  case  study. 

«    Ask  them  to  answer  the  questions  about  reviewing  facts 
and  ideas.     You  might  wish  to  check  student  comprehen- 
sion of  the  case  by  conducting  a  discussion  of  these 
questions . 

•  Move  to  a  consideration  of  the  interpreting  evidence 
questions.     Have  students  study  the  diagram  about  "Roads 
to  the  Supreme  Court"  and  answer  the  questions  about  it. 

>* 

•  Conduct  a  discussion  of  the  questions  about  inter- 
preting evidence. 

Concluding  The  Lesson 

•  Tell  students  that  one  popular  saying  is  "Justice  delayed 
is  justice  denied."     Ask  how  that  saying  might  apply  to 

•    the  Near  case.     Ask  students  if  they  believe  it  is  a  good 
idea  to  provide  for  more  than  one  appeal  in  our  judicial 
system.     Finally,  ask  students  to  help  formulate  a  list 
of  attributes  associated  with  taking  a  case  all  the  *ray 
to  the  Supreme  Court   (e.g.  a  real  conflict  between  par- 
ties >   time  and  noney,  a  determinatibn  to  win,  expert 

..   legal  help,  etc.). 
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Suggested  Reading  — ° 

Friendly,  Fred  W.     Minnesota  Rag      (New  York:     Random  House, 
1981). 

This  book  is  a  case  study  of  Mear_g^  Minnesota.  It 
gives  the  behind-the-scenes  story  of  Minnesota's  attempts 
to  enforce  a  "gag  rule"  in  closing  down  a  "yellow  sheet," 

the  Saturday  Press  The  book  follows  the  case  step-by-step 

through  the  Minnesota  courts  and  on  to  the  U.S.  Supreme 
Court.     It  discusses  the  significance  of  the  case  as  a  pre-  ^ 
cedent  for  future  Supreme  Court  decisions  that  'built  a  tra- 
dition of  ho  prior  restraint  of  the  American  press. 

Murphy,   Paul  L.     "Near        Minnesota^ in  the  Context  of 

Historical  Developments"      (Minnesota  Law  Review  Vol.  66, 
No.   1,  November,   1981),  pp.  95-160. 

This  article,  which  appeared  in  the  Minnesota -Law 
Review,  gives  the  historical  importance  of  Near  v.  Minnesota. 
It  would  be  useful  for  teachers. 

4  9     •  ' 
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IV-ii.     OVERRULING  PRECEDENT:     THE  FLAG  SALUTE  CASES 

f 

In  deciding  cases — and  sometimes  the  meaning  of  the. Con- 
stitution— the  Supreme  Court  often  follows  ah  informal .rule  . 
called  stare  decisis,  meaning  "let  the  decision  stand."  Stare 
decisis^   In  effect,  remind  judges  to  be  consistent  by  follow- 
ing precedents  or  earlier  decisions  in  similar  cases. 

There  Is  a  practical  reason  for  the  doctrine  of ; stare 
decisis.     The  law, needs  to  be  stable.     Justice  William  0. 
Douglas  explained ' the  importance  of  stare  decisis  this  way: 

Stare— decisis  provides  some  moorings  so  that  men 
may  trade  and  arrange  their  affairs  with  confi- 
dence.    Stare  decisis  serves  to  take  the  (chance) 
...out  of  law  and  to  give  stability  to  a  society* 
It  Is  a  strong  tie  which  the  future  has  to  the; 
past.  .  - 

Because  of  the*  informal  "rule"  of  stare  decisis,  the 
Supreme  eourt  Justices  look  not  only  to  the  law  and  the  Con- 
stitution;  they  also  refer  to  precedents,  when  making  decisions 
about  a  case.     Throughout  its  history,  the  Court  often  has  up- 
held or  only  modified  in  some  way  the  decisions  of  earlier 
courts  on  a  particular  issue ,  such  as  the  limits  of  free 
speech  or  the  extent  of  Congress 1  power  over  commerce. 

Yet  stare,  decisis  is  only  a  guideline,  not  a  hard  and 
fast  rule.     The  Supreme  Court  can,  and  sometimes  does,  change 
its  mind  In  a  dramatic  way. 

Some  of  the  most  important  and  controver sial  of  the  -m 
Courts'  decisions  have  come  in  cases  where  the  Court  has  over- 
ruled itself .     From  1810  to  the  present,  the  Court  has  made 
an  exception  to  the  doctrine  of  stare  decisis   (and  overruled 
itself)  more  than  100  times. 

The  modern  day  Court  has  been  more  likely  to  change  its 
mind  than  earlier  Courts.     More  than  75  percent  of  the  Courts' 
reversals  have  come  since  1900.     Prior  to  1900  the  Court  over- 
ruled itself  only  28  times.     The  Court  is  less  likely  to  fol- 
low stare  decisis  when  dealing  with  constitutional  questions 
than  when  interpreting  the  meaning  of  laws  passed  by  Congress . 

One  Justice  explained  the  Court Vs .  attitude*  this  way: 
"...we  are  not  unmindful  of  the  desirability  of. continuity  of 
decision  In  constitutional  questions. h.    However,  he  added,  ; 
"when  convinced  of  former  error,  this  Court  has  never  felt 
constrained  to  follow  precedent. " 

Sometimes  the  precedent  overruled  by  the  Court  has  been 
more  than  a  century  old.     Other  times  the  Court  reverses  itself 
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within  the  space  of  a.  few  years.  What  happens  in  such  cases? 
Why  do  the  Justices  change  their  minds? 

The  flag  salute  cases ^  as  they  came  to  be  called/  are  a 
good  example  of  how  the  Court  §et  a  precedent  arid  then  over- 
ruled itself.     The  cases. involved  schools ,  children,  the 
American  flag  and  a  conflict  between  religion  and  political 
duty.'  > 


The  First  'Flag  Salute  Case 

The  issue  began  one  day  in* 1936  when  Lillian  Gobitis, 
12,  and  her  brother  William,  10, .same  home  from  school  with 
news  that  upset  th^ir  parents.     They  had . been  expelled  from 
their  Minersville,  Pennsylvania,  school  for  refusing  to  sa-  ' 
lute  the  American  flag  .during  the  morning  patriotic  exercises. 

The  Gobitis  family  belonged  to  the  Jehovah's  Witnesses 
faiths  This  religion  taught  that  saluting  the  flag  was  like 
worshiping  a  graven  image,  and  thus  against  God's  law. 

•.     *  ■  • 

_  _' "  Lillian  and  William's  parents^  appealed  to  the  Miners- 
ville school  board  to  excuse  their  children  from  the  flag  sa- 
lute requirement.     The  board  refused.     The  children  were 
placed  in  a  private*  school.     Mr.  Gobitis  sued  to  stop  the 
school  board  from  requiring  the  flag  salute* of  children  at- 
tending .the  public  schools.     Federal  district  and  appellate 
judges  upheld  Gobitis.     The  Minersville  school  board  then"  1 
appealed  to  the  Supreme  Court. 

...        _  r  - 

The  Constitutional  Issue  and  Precedents.     Gould  the  gov- 
ernment demand,  that  Jehovah's  Witnesses  be  forced  to  salute 
the  American  flag  against  their  religious  beliefs?.   The  Wit- 
nesses claimed  the  Minersville  school  board ' s  regulation  vio- 
'la'tecf  their  First  Amendment  right  to  the  "free  exercise"  of 

•  religion. 

There  were  rib  real  precedents  f oi:  the  case.     Three  times 
before,  most  recently  in  1939,   the  Court  had  upheld  flag  sa- 
lute requirements  with  brief ,  unsigned  opinions.     Thus/  the 

•  Court  had  never  fully  dealt  with  the  issue.- 


Times  were  changing,  however  .  -  The  United  States  was 
about  to  enter  World  War  II.     Exhibitions  of  loyalty  arid  pa- 
*   triotism  were  becoming  very  important .     The  Court  agreed  "to 
give  the  matter  full  consideration."     The  case  was  -called 
Minersville  School  District, v.  Gobitis.  .  . 

The  Court' s  Deci&iozA  In  i9v40,'  the  Court  voted  8  to  1 
to  uphold  the  fJag  salute  requirement.  Justice  Felix  Frank- 
furter wrote  the  majority  opinion.  He  argued  that  religious 
liberty  must  give  way  tcf  state  authority  so  long  as  the  state 

ERIC 


IV-11 


did  not  directly  promote  or  restrict  religion.     Thus>  the 
school  board's  flaq  salute  requirement  was* constitutional . 

Frankfurter  called  the  controversy  a  "tragic  issue"  for 
which  there  was  no  eaSy. answer .    *  However,  he  argued  that  na- 
tional unity  is  the  basis  for  national  security.     If  a  local 
school  board  believed  that  a  compulsory  flag  salute  was  a 
means  to  obtaining  national  unity ,  then  the  Court  should  not, 
stand  in  its'  way.  -  , 

An  Important  Dissent.     The  lone  dissenter  in  the  Gobitis 
case  was  Justice  Harlan  Fiske  Stone.     He  chose  to  place  re- 
ligious freedom  above  political  authority.     Stone  argued  that 
when  the  state  attempts  to  force  children  to  -express  a  belieE : 
they  do  not  really  hold,:  it  violates  their  First  Amendment 
rights.     Furthermore,  he  wrote,  there  are  other  ways  to  in- 
still" patriotism  in  students.     Within  three  years,  Stone's' 
opposition  to  the  Gobitis_ decision' would  come  to  Be  accepted 
by  the  majority  in  a  similar  case.     Here  is  what' happened. 


Conditions  for  Overruling  the  Gobitis  Decision  Develop 

The  Gobitis  decision  set  a  precedent.     But  the  prece- 
dent did  not  last.     Almost  immediately  after  the  decision, 
conditions  developed  that  led  the  Court  to  overrule  Gobitis. 
Two  factors  influenced  the  Court:      (1)   reaction  to  the  deci- 
sion from  the  public  and  the  legal  community  and   (2)  changes 
in  the  membership  of  the  Court. 

Reaction  to  the  Decision.     To  Justice  Frankfurter 1 s  sur- 
prise, theere  was  a  strong  reaction  to  the  Gobitis  decision. 
More  than  170  leading  newspapers  opposed  the  decision.  The 
St.  Louis  Post-Dispatch  was  typical*     "We  think  this  decision 
of  the  United  States  Supreme  Court  is  dead  wrong,"  declared 
an  editorial. 

Perhaps  more  importantly,  from  the  Justices 1  viewpoint, 
members  of  the  legal  profession  strongly  condemned  the  deci- 
sion.    Articles  in  special  journals  read  by  legal  scholars 
around  the  country  were  nearly  unanimous  in  their  opposition, 
to  the  decision. 

At  the  same  time,  a  wave  of  violent  patriotism  followed, 
the  decision.     Jackson,  Mississippi,  banned  Jehovah 1 s  Witness- 
es.    A  Witness  meeting  hall  was  burned  in  Maine.     A  lawyer 
trying^  to  represent  besieged  Witnesses  was  beaten  and  driven 
from  Connersville ,   Indiana .     In  several  states,  children  of 
Jehovah's  Witnesses  families  continued  to  refuse  to  salute 
the  flag  at  school .     They  were  commi tted  to  reformatories  as 
delinquents.     Thus  it  seemed  that  the  Supreme  Court's  deci- 
sion prompted  citizens  to  take  the  enforcement  of  patriotism 
into  their  own  hands. 
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The  strong  reactions  to  the  decision  beaan  to  influence 
the  thinkina  of  several  Justices.     In  1942_  three  Justices — 
Hugo  L.  Black,  William  0.  Dbuglas  and  Frank  Murphy—announced 
they  had  changed  their  minds  about  compulsory  flag  salutes. 
In  a  special  opinion  in  ah  unrelated  case  dealihq  with  Jeho- 
vah's Witnesses  they  said: 

Since  we  joined  in  the  opinion  in  the  Gobi tis  case, 
we  think  this  is  an  appropriate  occasion  to  state 
that  we  now  believe  that  it  was ...  .wrongly  decided. 

Change s^thl  Court  Membership.     A  second  factor  leading 
to  the  overruling  of  Gobitis  was  a  change  over  a  three-year 
period  in  the  membership  of  the  Court.     Two  new  Justices, 
both  liberals,  replaced  conservative  Justices.     The  first  new 
member  was  Robert  H.  Jackson.     Later  Wiley  B.  Rutledge  joined 
the  Court.     Rutledge  was  known  to  have  strong  views  favoring 
freedom  of  religion.     In  addition,  Justice  Stone,  who  dis- 
sented against  the  Gobitis  decision,  became  Chief  Justice.  A 
new  point  of  view  prevailed .on  the  Court  after  these  changes 
in  membership. 

By  1943  five  Justices,  a  majority,  were  against  compul- 
sory flag  salutes.     They  were  Chief  Justice  Stone,   the  three 
Justices  who  changed  their  minds,  and  the  newest  appointee, 
Rutledqe.     In  addition,  it  looked  like  the  other  new  Justice, 
Robert  H.  Jackson,  would  also  vote  aqainst  requiring  flag 
salutes. 

The  Supreme  Court,  however ,  does  not  simply  make  an- 
nouncements about  the  "Constitution.     It  interprets  the  mean- 
ing of  the  Constitution  as  it  decides  real  cases  it  chooses 
to  hear.     The  opportunity  for  the  Court  to  reverse  the  Gobitis 
decision  came  in  1943  in  the  case  of  West  Virginia  State  Board 
of  Education  v.  Barnette . 


The  Second  Flag  Salute  Case 

The  Gobitis  decision  encouraged  West  Virginia ,  as]  well 
as  several  other  states,  to  require  all  schools  to  make  the 
flag  salute  a  regular  part  of  school  activities.     The  West . 
Virginia  *  regulation  was  strict.     Students  who  refused  to  sa- 
lute the  flaa  would  be  punished  by  expulsion  from  school.  

They  would  not  be  readmitted  until  they  agreed  to  perform  the 
salute .     At  the  same  time,   they  would  be  considered  "unlaw- 
fully absent" — and  for  this  could  be  sent  to  a  reformatory 
and  their  parents  or  guardians  prosecuted.     If  found  guilty, 
the  parents  could  be  fined  $50  and  sentenced  to  thirty  days 
in  jail.     Several  West  Virginia  Jehovah's  Witnesses  families, 
including  the  family  of  Waiter  Barnette,   sued  for  an  injunc- 
tion to  stop  enforcement  of  this  rule.     The  case  came  eventu- 
ally to  the  Supreme  Court.  ^  nj  . 
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The-Court's  Decision.     By  a  6  to  3  vote  the  Supreme 
Court  ruled  that  the  West  Virginia  flag  salute  requirement 
was  unconstitutional.     Thus,  within  three  years .,.  ..the  Court 
dramatically  overruled  the  precedent. set  in  the  Gobitis  case. 
Justices  Stone,  Rut ledge,  Douglas,  Black,  Murphy,  and  Jackson 
voted  to  overrule  Gobi  tis . 

Justice  Jackson  wrote  the  majority  opinion  with  Frank- 
furter, now  in  the  minority ,  dissenting.     Their  two  opinions 
are  widely  regarded  as  two  of  the  strongest,  most  eloquent  in 
Supreme  court  history. 

Jackson  argued  that  public  officials  could,  of  course, 
take  steps  to  promote  national  unity.     However,  he  said,  "the 
problem  is  whether  under  our  Constitution  compulsion  as  here 
employed  is  a  permissible  means  for  its  achievement ." _  The 
majority's  answer  was  no.     The  First  Amendment  prohibited 
public  of f icials_ from  forcing  students  to  salute  the  flag 
against  their  religious  beliefs. 

"Compulsory  unification  of  opinion,"  Jackson  went  on, 
"achieves  only  the  unanimity  of  the  graveyard."     In  fact, 
Jackson  said,   "the  frank  purpose  of  the  Bill  of  Rights  was  to 
withdraw  freedom  of  speech,  press,  religion,  and  other  basic 
fights  from  the  reach  of  legislatures  and  popular  majorities." 

Jackson  concluded  with  one  of  the  most  famous  paragraphs 
in  Supreme  Court  history: 

If  there  is  any  fixed  star  in  our  constitutional 
constellation,  it  is  that  no  official,  high  or 
petty,  can  prescribe  what  shall  be  orthodox  in 
politics/  nationalism,  religion  or.  other  matters 
of  opinion,  or  force  citizens  to  confess  by  word 
or  act  of  faith  therein.     If  there  are  any  circum- 
stances which  permit  an  exception,  they  do  not  how 
occur  to  us. 

In  dissent,  Frankfurter  maintained  that  the  state  school 
board  had  the  constitutional  authority  to  require  that  public 
school  children  salute  the  flag.     He  argued  that  the  Court 
had  overstepped  its  bounds  by  placing  its  judgment  above  that 
of  local  legislatures  and  school  boards  in  determining  local 
policy  on  such  matters . 

Frankfurter  especially  disliked  Jackson 8 s  argument  that 
questions  associated  Witfi  the  Biii  of  Rights  should  be  beyond 
the  "reach"  of  local  officials  and  legislatures.  Frankfurter 
believed  judges  had  a  heavy  duty  to  respect  and  give  in  to 
the  discretion  of  legislatures  and  the  laws  they  passed. 
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Aftermath  of  the  Barnette  Case 

The  Barnette  case  set  a  new  precedent. that  has  been,  f  ol 
lowed  to  this  day.  Several  attempts  by  officials  to  esteiblis 
hew  flag  salute  requirements  have  been  turned  back  by  federal 
courts  following  the  Barnette  precedent. 

For  example,  a  recent  New  ' Jersey  law  required  students  - 
hot  taking  part  in  a  flag  salute  ceremony  simply  to  stand  at 
"respectful  attention."     in  1977  both  a  federal  district 
court  and  the  Court  of  Appeals  ruled  against  the  law.  They 
said  it  violated  the  limits  on  flag  salute  requirements 
spelled  out  in  the  1943  Barnette  case. 

The  flag  salute  cases  show  how  the  Supreme  Court  can 
change  its  mind  about  the  meaning  of  the  Constitution.  The 
doctrine  of  stare  decisis  and  the  use  of  precedent  creates  . 
stability  in  the  law.     However,  exceptions  to  stare  decisis 
and  overruling  precedent  are  one  way  the  Court  adapts  the  Con- 
stitution to  changing  conditions. 


Reviewing  Facts  and  Ideas 

1.     What  does  stare  decisis  mean? 


2.     Does  the  Supreme  Court  always  follow  the  doctrine  of 
stare  decisis?     Exp lain  your  answer. 

3i     Describe  the  events  leading  to  the  Gobitis  case. 

4.  State  the  issue  in  the'  Gobitis  and  Barnette  cases. 

5 .  What  did  the  Court  decide  in  the  Gobitis  case?  What  rea- 
sons did  the  majority  give  for  this  decision?  / 

6.  Which  Justice  dissented  from  the  Gobitis  decision?  Why? 

7.  How  did  the  press ,  legal  profession  and  public  react  to 
the  Gobitis  decision? 

8.  Name  the  three  Justices  who  were  influenced  by  the  reac- 
tion to  the  Gobitis  decision. 

9 .  What  change  in  membership  on  the  Court  took  place  between 
1940  and  1943?  Which  five  Justices  were  clearly  ready  to 
overrule  the  Gobiti=>  decision? 


10.  What  did  the  Court  decide  in  the  Barnette  case? 

11.  Has  the  Barnette  case  stood  as  precedent? 
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12.     The  flag  salute  cases  illustrate  that  'judges  ma'ke  their 
decisions  according  to  the  "letter  of  -the  law"  only. 

TRUE  FALSE 

Explain  your  answer. 

Interpreting  Evidence 

1.  Refer  to  the  statement  by  Justice  Douglas  on  page  413. 

(a)  What  is  the  main  idea  of  this  statement? 

(b)  Does  Justice  Douglas  think  stare  decisis  is  useful? 
Explain. 

2.  Refer  to  the  quotation  from  Justice  Jackson's  opinion  in 
the  Barnette  case  on  page  417. 

(a)  Does  Jackson's  statement  go  beyond  the  specific  issue 
in  the  Barnette  case?     Explain.  ■ 

(b)  Why  would  Jackson's  opinion  be  hailed  as  an  important 
statement  about  limited  government? 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

IV-11.    Overruling  Precedent:     The  Flag  Salute  Cases 

Preview— b£- Main  Points  "  ; 

This  case  study. describes  the  cases  of  Minersville  School 
District  v Gobitis   (1940)   and  West  Virginia  State  Board  of 
FdncatiPTL^  Barnette   (1943)  .     These  cases  illustrate  how  arid 
why  the  Supreme  Court  overruled  itself  and  changed  the  meaning 
of  the  Constitution  in  a  short  period  of  time.     In  Gobitis  the 
eourt  ruled  that  school  children  must  salute  the  flag;  in 
Barnet£e  it  ruled  they  could  not  be  forced  to  pledge  allegiance 
to  the  flag. 

Connection  to  Textbooks 

This  lesson  can  be  used  to  strengthen  government  textbook 
discussions  of  the  powers i  of  the  Supreme  Court  or  with  U.S. 
history  or  government  texts  to  supplement  their  coverage  of  the 
informal  development  of  the  Constitution. 


Objectives 


Students  are  expected  to: 

1.  comprehend  the  function  of  the  doctrine  of  stare  decisis  in 
decision-making; 

2.  identify  the  constitutional  issue  involved  in  the  1940 
Gdbit±s-  and  1943  Barnette  decisions; 

3.  explain  how  and  why  the  Supreme  Court  decided  to  overrule 
the  precedent  set  in  the  Gobitis  decision; 

4.  make  a  judgment  about  the  Court's  power  to  overrule  precedent 
'   and  change  its  mind  when  dealing-  with  constitutional  issues. 


Suggestions  For  Teaching  The  Lesson 

This  lesson  can  be  used  as  an  "in-depth"  study  of  the  power 
of  the  Supreme  Court  or  the  informal  development  of  the  Constitu- 
tion. 
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Opening  The  Lesson 

•  Begin  by  asking  students,  "Is  a  decision  by  the  Supreme 
Court  a  permanent  decision  which  can  never  be  changed  or 
reviewed  in  the  future?" 

•  Then  tell  students  that  in  1940  the  Supreme  Court  ruled 
that  school  children  could  be  forced  to  salute  the  flag 
in  morning  exercises,  but  that  in  1943  it  said  they  could 
not  be  made  to  do  this, 

•  Ask  students  to  brainstorm  for  five  minutes,  suggesting 
hypotheses  for  why  the  Court  changed  its  position. 


Developing  The  Lesson 

•  Have  students  read  the  case  study. 

•  Conduct  a  discussion  of  the  questions  under  "Reviewing 
Facts  and  Ideas"  and  "Interpreting  Evidence"  to  make  sure 
students  have  understood  the  main  ideas  and  can  interpret 
them. 


Concluding  The  Lesson 

•  Use  the  "f ishbowl  technique"  to  have  students  discuss  the. 
following  questions:     "Is  the  inconsistency  on  the  part^of 
the  Supreme  Court  illustrated  by  these  cases  desirable?" _ 
"Should  the  Court  be  influenced  by  the  press,  by  law  review 
journals  and  by  citizen  actions?" 

•  Break  the  class  into  four  groups.     Each  group  will  spend 
ten  minutes  discussing  the  above  questions. 

•  Next  the  teacher  should  choose  one  representative  from 
each  group  to  sit  In  the  middle  of  the  classroom  with 
other  students  in  chairs  forming  a, circle  around  them. 
There  will  be  five  chairs  in  the  center  —  one  of  them 
empty  at  the  beginning.     The  students  in  the  fishbowl  will 
then  continue  the  discussion  in  front  of  all  other  stu- 
dents. .  Anyone  who  wishes  to  participate  in  the  discussion 
may  temporarily  enter  the  vacant  seat  and  join  in  the 
conversation . 


i 


Qgjb±6naiL  Assignme  nt 


m    This  case  study  provides  students  with  information  they 
can  use  to  make  informed  judgments  about  the  Supreme 
Court's  role  in  interpreting  the  Constitution: 

Two  essay  questions  which  might  be  assigned  to  achieve 
this  purpose  are: 

1.  Some  experts  believe  that  the  Court  was  influenced  by 
the  reaction  of  the  press,  the  law  review  journals, 
and  by  violence  against  Jehovah ' s  Witnesses  to  over- 
turn Gobitis .     If  this  is  true,  do  you  approve? 

Why  or  why  not? 

2.  According  to  Charles  Evans  Hughes  the  Constitution  is 
wha*-  the  judges  say  it  is._  How  do  the  flag  salute 
cases  support  his  statement?    Do  you  believe  the 
Court  should  have  this  power?    Why  or  why  not? 


Suggested  Reading 

Chapter  15/   "The  Flag  Salute  Cases"  in  John  A.  Garraty 
(ed,)/  Quarrels.  That  Have  Shaped  the  Constitution   (New  York: 
Harper  Torchbooks ,   1962)   presents  an  excellent  and  readable 
discussion  of  the  Gobitis  and  Barnette  cases. 
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IV-12.     THE  COURT'S  USE  OF  DISSENT 


Heve  you  ever  arqued  with  your  friends?    Of  course,  you 
have;  we  all  have!     Have  you  .ever . round  yourself . in  a  situa- 
tion where  all  of  your  friends  felt  one  way  about  something 
and  you,  alone  with  a  different  view,  were  unable  to  convince 
anyone  else  that  you  were  right?     You  were  a  dissenter.  To 
dissent-is  -to-  dis agree . 

Have  you  ever  wanted  to  say—  "I  told  you  so"  —  when 
later  oh,  your"  views  were  accepted  by  the  majority,  even 
though  everyone  else  disagreed  with  you  earlier?     If  so,  you 
were  satisfied  that  your  dissenting  opinion  was  accepted  as 
correct.  .  Thus,  you  were  vindicated. 

One  or  mores  Justices  often  disagree  with  the  opinion  of 
the  majority  in  a  case  before,  the  Supreme  Court.  Justices 
who  disagree  with  the  majority  are  dissenters .     They  inter- 
pret the  law,  as  it  applies  to  a  case,   in  a  way  that  is  dif- 
ferent from  the  majority's  interpretation. 

A  Justice  who  disagrees  with  the  Court's  opinion  in  a. 
case  usually  writes  a  dissenting  opinion.     There  is  no  require 
ment  that  a  dissent  be  accompanied  by  an  opinion.  Ordinarily, 
however ,  a  dissenting  Justice  writes  an  opinion  to  explain 
the  reasons  for  disagreement  with  the  majority  decision. 

Why  do  dissenters  take  the  time  and  trouble  to  write  an 
opinion,  which  will  not  be  the  judgment  on  the  case?     What  is 
the  purpose  of  a  dissenting  opinion?     What  are  the  uses  of 
dissent  in  the  work  of  the  Court? 


Purposes  of  Dissenting  Opinions 

A  dissenting  opinion  is  an  argument  against  the  decision 
of  the  "^majority  in  a  case  before  the  Supreme  Court.     For  ex- 

ample,   in  1896,  the  court  approve*!  a  state  law  requiring  

trains  to  provide  "separate  but  equal"  facilities  for  black 
arid  white  passengers   (Plessy  v.  Ferguson) .     Justice  John  M. 
Harlan  wrote  a  dissenting  opinion  against  the  Court ' s  deci- 
1  sibn  in  the  Plessy  case.     He  argued  that  the  majority  of  the 
Court  was  wrong  to  rule  in  favor  of  segregation  of  blacks  and 
whites  in  their  use  of  public  facilities.     He  wrote  that  "the 
Constitution  is  color-blind,  and  neither  knows  nor  tolerates 
classes  among  citizens." 


A  dissenting  opinion  -  is  ^ot^^n-attexnpt-to-cfaange  the 
minds  oi  the  court ' s  majority.     The  Court's  final  dgcision 
has  been  made  before  the  dissenting  opinion;  is  written.  For 
instance,  Justice  Harlan1 s  dissent  in  the  Plessy  case  was"  not 
written  to  change  the  decision  in  that  case  of  1896.  Rather, 
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Justice  Harlan,  like  other  dissenters  bh  the' Court,  was  try- 
ing to  petsuade  other  Americans ,  contemporaries  of  the  Court, 
that  the  majority  decision  was  wrong. 

^dissenting  opinion  is  ah  attempt  to  raise  doubts  in 
the  minds-  of  citizens  about  the-taaj/ority-S-d^ 
ticulai:- case  .     The  dissenter  hopes  eventually  to  influence 
public  opinion  against  the  majority  opinion  of  the  Court; 
Justice  Harlan,   for  example ,  wanted  to  cast  a  shadow  of  doubt 
and  uneasiness  about*  the  Court 1  s  decision  in  favor  of  racial 
segregation  laws.     He  hoped  to  stimulate  questions  and  criti- 
cisms of  the  Court's  decision,  which  might  sustain  efforts  to 
overturn  it  someday.  . 

The  ui  timate— purpose  of- a  dissenting  opinion-ig- to  shape 
future- decisions.     The  dissenting  judge  hopes  that,  in  the 

future,   the  Court  will  reconsider  the  majority  opinion  and  - 

overrule  it.     Thus,  the  dissenter*  hopes  that  his  opinion  some- 
day will  become  the  basis  for  a  majority  opinion  in  a  similar 
case.     Justice  Charles  Evans  Hughes  wrote:     "A  dissent  in  a 
court  of  last  resort  is  an  appeal  to  the  brooding  spirit  of 
the  law,  to  the  intelligence  of  a  future  day,  when  a  later 
decision  may  possibly  correct  the  error  into  which  the  dis- 
senting judge  believes  the  court  to  have  been  betrayed." 

The  dissenter  is  prodding  the  conscience  of  the  country 
and  trying  to  lead  the  Court  to  correct  what  the  dissenter- 
views  as  an  error.     For  example,,  justice  Harlan^ s  dissent^ in 
1896  became  the  rule  of  the  Court  in  1954.     In  the  case  of 
Brown  v.  Board  of  Education,  the-  Court  decided  unanimously 
against  the  majority  opinion  in  the  Blessy  case  of  1896. 

The  eventual  overruling  of  ct  jttajor±ty  opinion^.  ±h  favor 
of  an  earlier  dxssent,  is  rare.     For  example.  Justice  Oliver 
Wendell  "Holmes,  known  as  the  "Great  Dissenter,"  wrote  173  dis- 
senting opinions  during  thirty  years  on  the  Supreme  Court. 
Few  of  justice  Holmes'  dissenting  opinions  had  any  effect  oh 
later  reversals  of  court  decisions. 

....   The  Supreme  Court  does  not  readily  admit  errors  and  

overrule  past  decisions.     The  principle  of  stare  decisis 
{"Let  the  decision  stand"}  has  .a  powerful  influence  on  the 
Court.     Laws  established  in  earlier  decisions  of  the  Court 
tend  to  be  accepted  as  guides  in  later  cases. 

One  Supreme  Court  Justice,  who  exemplifies  the_ role  of 
a  responsible  dissenter,   is  Justice  Hugo  L.  Black.  Justice 
Black,  seryed  on  the  Supreme  Court  for  thirty-four  years .  Ob- 
viously, he  participated  in  decisions  about  many  cages  brought 
before  the  Court  during  his  long  tenure.     He  witnessed  many 
changes  in  our  national  life.     He  was  nominated  to  the  bench 
by  President  Franklin  D.  Roosevelt ,  and  he  resigned  in  1971 , 
when  President  Richard  Nixon' was  in  the  White  House. 
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Throughout  the  many  changes  that  he  witnessed,  Justice , 
Black  held  strongly  to  his  views  of'  fairness ,  even  when  those 
views  were  outside  the  mainstream  of  court  opinion.  , 

Disagreements  were  stimulating  to  Black.     He  once  wrote 
in  a  letter  to  a  friend,   "There  is  no  earthly  reason . why .you  and 
I  should  think  less  of  one  another  because  we  happen  to  disagree. 
Disagreements  are-  the  life  of  progress."     He  followed  this  view- 
point, not  only  on  the  Court  where  he  gained  the  reputation  as  a 
great  dissenter,  but  in  his  personal  life  as  well. 

A  zealous  champion  of  individual  and  minority  group  rights, 
Black's  opinions  emphasize  support  for  the  hapless  and  the  help- 
less.    He  left  a  lasting  mark  upon  the  Supreme  Court  and  the  na- 
tion.    Some  of  his  dissenting  opinions  finally  were  accepted  by 
the  'Court  as  majority  decisions  during  his.  years  of  service. 
This  must  have  given  him  great  personal  satisfaction. 

Following  is  an  example  from  Justice  Black's  .career  that 
shows  the  importance  of  dissenting  opinions.     In  this  example, 
Black's  dissenting  opinion  in  one  case   ( Bett s^»  Brady ,  1942)^ 
became  the  majority  opinion  in  another  case   (Gideon  v.  Wainwright, 
1963) . 


Reviewing-MairLXdeas  and  Facts 


1. 

What  is 

a  dissenting  opinion? 

2. 

What  is 

the  purpose  of  dissenting  opinions? 

3. 

Why  are 

dissenting  opinions  important? 

4. 

Why  was 

Justice  Black  a  great  example  of  a  dissenter  oh  the 

Supreme 

Court? 

Justice  Black' s  Dissent   (Betts  v.  Brady ,  1942) 

~Bxai th  Be tts  7~~a~f o^ty^ thre"e— ^ 
accused  of  robbing  a  country  store  in  Carroll  County  Maryland  on 
Christmas  Eve  in  1938.     Indicted  for  armed  robbery  and  assault, 
Betts  was  brought  to  trial'.     He  pleaded  "not  guilty"  and  asked 
the  presiding  judge  to  appoint  a  lawyer  to  advise  and  help  him, 
because  he  could  not  afford  to  pay  for  a  lawyer  himself.  The_ 
judge  refused  on  the  grounds  that  it  was  the  practice  to  appoint  • 
counsel  only  in  cases  involving  the  death  penalty.     Smith  Betts 
was  found  guilty  and  sentenced  to  the  Maryland  Penitentiary  for 
eight  years. 
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.  The  Constitutional  Issue,    -"I  have, not  had  a  fair  trial," 
protested  Betts->    He  argued  that  the  Sixth  Amendment  guarantees 
to  everyone  the  right  to  counsel.     The  Sixth  Amendment  says  that 
"In  all  criminal  prosecutions  ,  _  the  accused  shall  enjoy  the  right 
.    .    .  to  have  the  assistance  of  counsel  for  his  defense* " 

Betts  complained  that  he  had  been  denied  his  right  to  a 
lawyer  and,  furtherir   -e,  his  rights  had  been  violated  under  the 
Fourteenth  Amendment,  which  entitles  all  to  "due  process  of  the 
law."     The  arguments  were  brought  before  the  Supreme  Court. 

The  Court  was  being  asked  whether  or  not  a  poor  def endent 
was  entitled  to  an  attorney,  even  if  he  could  not; afford  to  pay 
for  o'ne.     What  was  the  meaning  of  "right  to  counsel"  as  stated 
in  the  Sixth  Amendment?     Does  the  "due  process  of  law"  ciause 
of  the  Fourteenth  Amendment  reguire  states  to  provide  lawyers 
to/defendents  too  poor  to  obtain  their  own  attorneys? 

The  Decision.     The  "Court  decided  that  "the  Sixth  Amendment 
of  the  national  Constitution  applies  only  to  trials  in  federal* 
courts. "     The  Court  concluded  that  Smith  Betts  had  befen  given 
ample  means  and  oppor tuni ty  to  defend  himself  during  his . trial. 
The  question  was  simply  whether  failure  to  assign  counsel  re- 
sulted in  any  fundamental  unfairness  under  the  "due.  process"  

clause  of  the  Fourteenth  Amendment.*/  The  majority  of  the  Justices 
'said  that  it  did  not.     In  cases  that  did  not  involve  capital 
punishment,     the  states  did  not  have  to  supply  a 'lawyer  to  a  • 
defendant  too^poor  to  employ  'his  own  attorney.* 

Dissenting  Opinion.     Justice  Hugo  Black  was  shocked !  Be- 
ing unable  to  change  the  minds  of  the  majority  during  discussion 
and  debate  behind  closed  doors,  Black,   joined  by  two  other  jus- 
tices ,  dissented.     The  dissenting  opinion  argued  that  the  "due 
process"  clause  of  the  Fourteenth  Amendment  applies  to  those 
rights  spelled  out  in  the  Bill  of  Rights,  which  includes  the  : 
Sixth  Amendment  guarantee  of  the  right  "to  have  the  assistance 
of  counsel'.  ."     Thus,  Justice  Black  insisted  that  the  state 

of  Maryland  had  denied  Smith  Betts  one  of  his  constitutional 
rights  as  a.  defendent. 

tr 

Justice  Black  wrote:     "A  practice  cannot  be  "reconciled 
with  "common  and  fundamental  ideas  of  fairness  and  right,  which 
subjects  innocent  men  to  increased  dangers  of  conviction  merely 
because  of  their  poverty  .   .    .    „ " 

Black  went  on  to  argue  that  no  person  should  "be  deprived 
of  counsel  merely  because  of  his  poverty."     To  do  so,  said  Black, 
"seems  to  me  to  defeat  the  promise  of  our  democratic  society  to 
provide  equal  justice  under  the  law." 
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Reviewing  Main  ideas  And  Facts 

1.  Why  was  Smith  Betts  arrested,  tried  and  "convicted? 

2.  .What  was.  Betts'   legal -complaint  about  his  conviction? 

3.  What  were  the  constitutional  issues  in  the  Betts  case?  j 

4.  What  was  the  Court's  decision  in  the  Betts  case? 

5.  How  did  the  majority  of  the  Court,  interpret  the  Constitu- 
tion to  support  the  decision  in  the  Betts  case? 

6.  Why  did  Justice  Black  and  two  associates  disagree  with  the 
majority's  decision?     (Explain  the  constitutional  bases 
for  the  dissenting  opinion  in  the  Betts  case.) 


Justice  Black's  Vindication   (Gideon -V^  Wainwright ,  1963) 

In  1963,   Hugo  Black  was. enjoying  his  twenty-sixth  year 
on  the  Supreme  Court, _  The  only  -other  member  of  the  court  in  , 1963 
who  had  served  with  Black  in  1942,  was  William  6.   Douglas.  In 
1942,  Justice  Douglas  had  joined  Black  in  his  dissent  against 
the  majority  opinion  in  the  Betts  case. 

In  1963,   a  new  opportunity  arose  for  the  Court  to  consider 
the  issues  of  the  Betts  case.     In  that  year,  Clarence  Earl  Gideon 
petitioned  the  Supreme  Court  to  review  his  conviction  in  a  trial 
where  he  had  been  denied  the  right  to  counsel  by  the  state  of 
Florida. 


Clarence  Earl  Gideon  was  arrested  in  Florida  for  the 
burglary  of  a  pool  hall.     Gideon  asked  the  court  to  appoint  an 
attorney  for  him,  because  he  was  too  poor  to  pay  a  lawyer*  Gid- 
eon argued  that  the  Sixth  Amendment  guaranteed  "the  right  to 
counsel , M  and  the  Fourteenth  Amendment  provided  the  right  to 
"due  .process  of  law."     Gideon  charged  that  he  could  not  receive 
a  fair  trial  without  counsel  to  represent  him. 

The  judge  in  the  Florida  court  noted  Gideon's  protests  in 
the  records .     However ,';  he  denied  Gideon'  s  request  that  the  state 
provide  an  attorney  for  him,   since  the  case  did  not  involve  cap- 
ital punishment  .     Gideon  was  told  to  defend  himself,  and  he  did 
the  best  he  could.     Gideon  was  found  guiity  and  sentenced  to  five 
years  in  a  Florida  state  prison. 

The  Constitutional  Issue.     Gideon  petitioned  the  Supreme 
Court  to  review  his  case.     His N plea  for  review  arrived  by  letter, 
addressed  to  the  Supreme  Court  of  the  United  States.     It  was 
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written  simply  with  pencil  on  pages  of  lined  paper .     The  plea 
stated,   "The  question  is  very  simple.     I  requested  the  (Florida) 
court  to  appoint  me  attorney  and  the  court  refused."     He  main- 
tained that  the  state  court's  refusal  to  appoint  counsel  for  him 
denied  him  rights  provided  by  the  Sixth  and  Fourteenth  Amend- 
ments. 

The  case  of  Clarence  Gideon  was  similar  to  the  case  of  Smith 
Betts .   ..Would  the  Court  reverse  or  sustain  the  ruling  in  Betts  v. 
Brady?     Would  Justice  Hugo  Black ,   the  dissenter ,  be  able  to  say 
with  satisfaction  —  "I  told  you 'so?" 

The  Decision .     Gideon  y.  Wainwright ,   1963,   is  a  landmark 
case  of*  the  Supreme  Court.     It  also  was  a  landmark  event  in  the 
life  of  Hugo  L .  Black.     The  Court  unanimously  decided -in  Gideon's 
favor.     The  decision  in  Betts  v.   Brady   (1942)   was  overruled. 


The  Court  concluded  that  the  "due  process"  clause  of  the- 
Fourteenth  Amendment  prohibited  Florida  or  any  other  state  from 
denying  rights  of  accused  persons  provided  in  the  Sixth  Amend- 
ment.    According  to  this  decision,  all  persons  charged  with  a. 
serious  crime  must  have  the  aid  of  an  attorney.     If  the  defen-  * 
dent  is  too  poor  to  pay  the  lawyer's  fee,   then  the  state  is  re- 
quired to  provide  counsel . 

Recognizing  that  the  new  decision  was^a  personal  triumph' 
for  Justice  Black,  Chief  Justice  Eari  Warren  asked  Black  to  write 
the  majority  ruling  of  the  Court.     Black  wrote: 

\  \   in  our ^adversary  -system  of  criminal 
justice,  any  person  hauled  into  court,  who  is 
too  poor  to  hire  a  iawyer,  carinot.be  assured 
a  fair  trial  unless  counsel  is  provided  for 
him  .    .   •    •     Lawyers  to  prosecute  are  every- 
where* deemed  essential  to  protect  the  pub- 
lic's interest  in  an  orderly  society.  Sim- 
ilarly,  there  are  few  defendants  charged 
with  crime,   few  indeed,  who  fail  to  hire  the 
best  lawyers  they  can  get  to  prepare  and  pre- 
sent their  defenses   ....      (There  is)  wide- 
spread .belief  that  -lawyers  in  criminal  courts 
are  necessities.,  not  luxuries.     The  right  of 
one  charged  with  crime  to  counsel  may  not. be 
deemed  fundamental  and  essential  to  fair 
trials  in  some  countries,  but  it  is  in  ours 
From  the t  very  beginning ,  our  state. 
••  *  and  national  constitutions  and  laws  have  laid 

great  emphasis  on  procedural  and  substantive 
safeguards  designed  to  assure,  fair  trials  be- 
fore impartial  tribunals  in  which  every  defen- 
dant stands  equal,  before  the  law.     This  noble 
*  '  ideal  cannot  be  realized  if  the  poor  man  charged" 

with  crime  has  to.  face  his  accusers  without  a 
lawyer  to  assist  him. 

4  'v  t  ■ 
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An  immediate  consequence  of  the  Court's  decision  was  a 
new  trial  for  Clarence  Eari  Gideon.     This  time  he  had  the  aid 
of  an  attorney.     The  jury  decided  that  Gideon  was  "not  guilty" 
of  iny  crime.     Smith  Betts ,   too,  might  have  won  his  ease  with 
the  help  of  an  attorney- 

Reviewing ^Madn  Ideas  and  Facts 


1..    How  was_the  Gideon  case  of  1963  similar  to  the  Betts  ease 
of  1942? 


2.  What  was  the  Court's  decision  in  the  Gideon  case? 

3.  How  did  the  Court's  interpretation  of  the  Constitution  diffe 
in  the  cases  of  Gideon  and  Betts? 

4.  -    Why  was  a  new  trial  ordered  for  Gideon  when  it  had  not  been 

ordered  for  Betts?  - 

5.  What  do  the  cases  of  Betts  and  Gideon  show  about  the  Court's 
use  of  dissenting  opinions? 


J1 
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STUDENT  WORKSHEET 
The  Court's  Use  of  Dissent 

1.  Check  each  of  the  following  items  that  are  true  statements 
about  judicial  dissent  or  dissenting . opinions  coming  from  the 
Supreme  Court.     Be  prepared  to  explain  your  answers. 

a.  A  dissenting  Justice  usually  is  viewed  as  a  trouble- 
maker  by  the  majority  on  the  Court. 
_-    b.  The  dissenting  Justice  interpreted  the  Constitution 
in  a  different  way  from  the  majority. 

c.  A  dissenting  opinion  is  a  way  of  telling  other 
—  Justices  that  "they  are  wrong." 

  d.  A  dissenter  is  voting  "NO"  mainly  to  register  a 

protest. 

e.  A  Justice  writes  a  dissenting  opinion  in_  hopes  of 

"  changing  the  vote  of  other  Justices  on  the  case  in 

question. 

f .  a  dissenting  opinion  is  written  in  the  hopes  of 
influencing  contemporaries  off  the  court. 

g.  A  dissenter  is  trying  to  get  prisoners  out  of  jail. 

h.  A  dissenting  opinion  is  written  in  hopes  of  changing 
future  decisions. 

i.  A  dissenting  opinion  vetoes  the  majority  decision. 

j .  Most  dissenting  opinions  eventually  become  grounds 
~     ~~  for  changes  in  the  Court's  interpretation  of  the 

Constitution. 

2.  List  two  purposes  of  a  dissenting  opinion. 

a .    


b. 


3.     Dissenting  opinions  sometime r     hape  the  meaning  of  the  Con- 
stitution.    Present  two  exam:      3  in  support  of  this  idea. 


12 


What  is  the  main  idea  of  the  excerpt  from  Justice  Black's 
opinion  in  the  Gideon  case?       (See  page  428.) 


Compare  Justice  Black's  opinion  in  the 

Gideon 

case  to  his 

dissenting  opinion  in  the  Betts  case. 

How  is 

it  similar? 

Compare  Justice.  Black's  opinion  in  the  Gideon  case  to  the 
majority  opinion  ih  the  Betts  case.     How  is  it  different? 
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LESSON   PLAN  AND  NOTES  FOR  TEACHERS 
IV-12.    The  Court's  Use  of  Dissent 

Preview  of  Main  Points 

This  lesson  deals  with  the  importance  and  purposes  of 

HcTlion1ofgi963       The  lesson  also  iilustrates 
judicial  interpretation  of  the  Constitution. 

Connection  to  Textbooks 

The  uses  of  dissenting  opinions  are  not  discussed  in  typi- 
cal  American  government  and  history  textbooks..  Most  history  text 
ESvisIIS  little  or  no  mention  of  any  dissenting  opinions.  This 
books  make  ^"^/J  n°u__iement  American  government  textbook 
chapterrSn^edlral'LriiircSurts.     It  can  be  used  with  Ameri- 
can history  textbook  sections  about  the  Warren  Court. 

Objectives 

Students  are  expected  to:  :  — 

1.  know  the  purposes  of  a  dissenting  opinion; 

2.  know  that  a  responsible  dissenting  opinion  may,  in  time, 
become  a  majority  decision; 

3.  note  similarities  and  differences  in  the .setts  case  and  the 
Gideon,  case; 

4.  identify  the  constitutional  issues  of  the  Betts  and  Gideon 
cases; 

5.  explain  the  constitutional  bases  of  the  Betts  and  Gideon 
cases ; 

6       explain  the  use  of  a  dissenting  opinion  in  the  overturning 
*     of  the  Betts  decision  in  the  Gideon  case. 
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Suggestions  For  Teaching  The. Lesson 

Qpenin^-The  Lesson 

•  Ask  students  to  speculate  about  the  meaning  and  uses  of  a 
dissenting  opinion. 

m    Preview  the  main  points  of  the  , lesson  for  students. 

Developing  The  Lesson 

•  Have  students  read  each  of  the  three  sections  of  this  les- 
son.    They  should  respond  to  the  review  questions  at  the 
end  of  each  section  before  moving  on  to  the  'next  section. 

•  You  might  have  students  discuss  each  section  of  the  lesson. 
You  may  wish  to  have  students .discuss  these  section  review 
questions  in  small  groups  of  five  or  six  students.     Or  you 
might  wish  to  hold  a  discussion  involving  all  class  members 
An  alternative  is  to_  have  students  use  the  review  questions 
only  as  a  "self -check"  about  their  understanding  of  each 
section  of  the  lesson. 

Coneluding-Tfae  Lesson 

o     Have  students  complete  the  Worksheet  at  the  end  of  the  s 
lesson.     This  is  an  application  lesson . .that  tests  student 
comprehension  of  the  idea  of  a  dissenting  .opinion.  It 
also  checks  their  understanding  of  how  a  dissenting  opin- 
ion in  one  case   (Betts-  v.  Brady)   influenced  a.  majority 
opinion  in  a  later  case  (Gideon  v.  Wainwright) . 

•  You  might  have  students  hand  in  the  Worksheet  and  grade  it 
as  a  formal  test.     Or  you  might  have  students  exchange  Work 
sheets  and  evaluate  one  another's  responses.     Another  alter 
native  is  to  conduct  a  class  discussion  about  the  items  on 
the  Worksheet. 


Suggested,  Readings 

Barth,  Alan.     Prophets  With  Honor:     Great  Dissents  and  Great 

Dlssenters^fcrLJ:he  Supreme  Court  (New  York:     Random  House , 
Vintage  Books,  1974). 

This  Book  is  an  interesting  and  lively  account  of  the  uses 
of  dissenting  opinions.     Dramatic  cases  and  personalities  are 
featured. 
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Lewis, _ Anthony .     Gideon's^  Trumpet-  (New  York:     Bantam  Books, 
1964)  . 

This  is  the  story  of  the  case  of  Gideon  v.  Wainwright. 


Suggested  Films 

JUSTICE  UNDER  LAW:      THE  GIDEON  CASE 

In  the  Gideon  case,  the  defendant  was  tried  and  con- 
victed without  legal  counsel.     The  film  shows  how  Gideon,  in 
prison,  communicated  with  state  and  federal  legislative  bod- 
ies to  obtain. legal  representation,  arid  how  the  Bill  of 
Rights  and  Oliver  Wendall  Holmes'   interpretations  guided  the 
Supreme  Court  decision  in  the  case.     From  OUR  LIVING  BILL  OF 
RIGHTS  series,  Encyclopedia  Britannica  Educational  Corp., 
1966,   22  minutes. 

THE  RIGHT  TO  LEGAL  COUNSEL 

The  '^1963  Gideon  V;   Wainwright  decision  requiring  that 
indigent  defendants  accused  of  serious  crimes  must  be  offered 
counsel  overruled  an  earlier  decision  in  Betts  v.  Brady. 
When  tried  with  adequate  legal  representation,   the  defendant, 
Gideon,  was  acquitted.     BFA  Educational  Media,   1968,  15 
minutes. 

JUSTICE  BLACK  AND  THE  BILL  OF  RIGHTS 

Supreme  Court  Justice  Black  explains  his  views  on  inter- 
preting the  constitution,  freedom  of  speech,  freedom  of  assem- 
bly, and  the  rights  of  the  accused.     He  also  answers  reporters1 
questions  on  the  philosophy  of  the  Bill  of  Rights  in  relation 

to  current  issues  of  law,  irorality,  freedom  of  speech  and  

civil  rights »     Columbia  Broadcasting  System;   BFA  Educational 
Media,   1968,   32  minutes. 
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IV-13.      CONSTITUTIONAL  RIGHTS   IN  A  TIME  OF  CRISIS ,  1941-1945 


Oh  December  7*  1941,  Japanese  aircraft  attacked  Pearl 
Harbor  in  Hawaii.     The  surprised  defenders  suffered  a  crush- 
ing defeat.     Five  American  battleships  and  three  cruisers 
were  disabled  or  destroyed,  and  2, 355  members  of  the  American 
armed  services  were  killed.     Another  1,17  8  were  wounded. 

President  Roosevelt  denounced  the  "sneak  attack"  and 
Congress  declared  war  on  Japan*    A  few  days  later  Germany  and 
Italy  also  declared  war  on  the  United  States.     Thus,  Ameri- 
cans entered  World  War  II. 

Within  three  months ,   the  Japanese  overran  most  of  south- 
east Asia,   including  the  American  territories  of  Guam  and  the 
Philippine  Islands.     Americans  feared  a  Japanese  invasion  of 
Hawaii,  or  even  California. 

General  J.  L.  DeWitt  was  responsible  for  defending  the 
Pacific  *Cpast  against  enemy  attack.     He  feared  that  112,000 
persons  of  Japanese  ancestry,  who  lived  in  the  west  coast 
states,  might  be  a  threat  to ^national  security.     So  General 
DeWitt  recommended  that  these  people  be  sent  away  from  the 
region. 


Suspension  of  Constitutional  Rights 

Among  the  people  of  Japanese  ancestry ,  who  lived  in  the 
coastal  region,  were  more  than  75,000  American  citizens.  Many 
of  these  citizens  had  been  born  and  raised  in  the  United 
States.     Most  had  never  seen  Japan  and  spoke  only  English. 
They  considered  themselves  to  be  Americans,  and  they  pro- 
claimed loyalty  only  to  the  USA.     Secretary  of  War  Henry 
Stimson  thought  otherwise.     He  urged  President  Roosevelt  to 
take  action  to  prevent  Japanese  Americans  from  helping  Japan's 
war  effort. 


Ofi  February-  19,   1942,   the  President  issued  Executive 
Order  #9066 .     It  gave  authority  to  military  commanders  to  es- 
tablish special  zones  in  territory  threatened  by  enemy  attack. 
The  military  commanders  were  given  power  to  decide  who  could 
come ,  go ,  or  remain  in  the  special  military  areas .     The  Presi- 
dent issued  this  Executive  Order  on  his  authority,  under  the 
Constitution,  as  commander  in  chief  of  the  nation's  armed 
forces .  ^ 

On^^darcE-2,  General  BeWitt:  established  Military  Areas 
#1  and  #2  in  the  western  part  of  the  United  States; 

On  J4ar        1 ;  Congress  passed  a  law  in  support  of  the 
President 9 s  Executive  Order  and  the  subsequent  actions  of 
General  DeWitt. 
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On  March  24 >  General  DeWitt  proclaimed  a  curfew  between 
the  hours  of  8:00  P.M.  and  6:00  A.M.  for  all  persons  of  Japa- 
nese ancestry-  living  within  Military  Area  #1,  which  comprised 
the  entire  Pacific  coastal  region; 

On  May  9,  General  DeWitt  ordered  the  exclusion  from 
Military  Area  #1  of  all  persons  of  Japanese  background.  r  This 
included  thousands  of  U.S.  citizens ,  who  were  born  on  American 
soil.     The  attitudes,  beliefs  and  behavior  of  these  people 
were  thoroughly  American.     Most  of  them  would  have  felt  out 
of  place  in  Japan. 

The  Japanese  Americans  were  sent  to  Relocation  Centers- 
far  from  the  coastal  region — which  were  nothing  less  than  con- 
centration camps..    In  effect^  more  than  75,000  American  citi- 
zens ,  who  had  broken  no  laws ,  were  placed  in  jail  without  a 
trial. 

They  could  take  with  them  only,  what  they  could .carry. 
Their  bank  accounts  had  been  frozen  by  government  order  on 
December  8,   1941,   so  they  were  without  funds.     To  raisecash, 
they  had  to  sell  what  they  could .     Other  Americans  and  local 
governments  took  advantage  of  this,  offering  to  buy  posses- 
sions and  property  at  prices  w&y  below,  their  value .  Most 
possessions  and  property  lost  in  this  way  could  never  be 
restored. 


Constitutional  Issues 

It  seemed  that  more  than  75,000  American  citizens  had 
been  denied  their  constitutional  rights  of  "due  process"  by 
military  commanders,  who  acted  under  authority  granted  by  the 
President  and  Congress .     The  Fifth  Amendment  says  "No  person 
shall  be.-,  .deprived  of  life,   liberty,  or  property,  without 
due  process  of  law. ..."     Article  I,   Section  9y  of  the  Consti- 
tution grants  the  privilege  of  the  writ  of  habeas  corpus . 
This  is  a  written  court  order  issued  to  inquire  whether a 
person  is  lawfully  imprisoned  or  detained .     The  writ  demands 
that  the  persons  holding  the  prisoner  justify  his  or  her  de- 
tention or  release  the  person. 

Had  the  constitutional  rights  of  Japanese  Americans  been 
taken  away?     The  Supreme  Court  finally  was  asked  to  rule  on  the 
legality  of  holding  thousands  of  American  citizens  in  detention 
camps  solely  because  of  their  ancestry.     Would  the  Court  over- 
turn military  actions  sanctioned  by  the  President  and  Congress? 

Three  notable  cases  involving  the  constitutional  rights 
of  Japanese  Americans  came  before  the  Supreme  Court.  They 
were: 

(1)  Hixabayashi-  v.  United  States-  (1943) 

( 2 )  Korefratsu  V.   United  States^ (1 9.4 4 ) 

(3)  Ex-par te  -Endo  (1944)  *  ° 
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The  Hirabayashi  Case 

 ^-^L^FbSrin^h/SnSlilterinrhJI  Sullen. 

SpX^He  hldloS^nSthLf  to  suggest  disloyalty  to  the  United 
States . 

Backaround  to  the  Case.     Hirabayashi  was  arrested  *nd";  con- 
vie  teagf5raf!5if^  ot  General  DeWitt's  curfew  order  and  failing 
to  roister l|  a  control  station  in  preparation  for  transportation 
to  a  detention  camp. 

The  Decision.     The  Court  voted  unanimously  to  uphold  the 
curfew  law  placed  on  "Japanese ..Americans"  lxvxng  in .^1^|||a^|a 
#1       The  Court  said  this  was  an  appropriate  use^by  the  President 
and  Congress  of  war  powers  provided  in  the  Constitution.  The 
Court  also  held  that  the  curfew  order  did  not  violate  the  Fifth 
Amendment. 

Speaking  for  the  Court,  Chief  Justice  Stone  said  discrimina- 
tor! based  only  upon  race  was  "odious     to  a  free  people  whose 
Institution!  are  founded  upon ' the  doctrine  of  equality  ^  How- 
ever,  in  this  case,   said  Stone,  consideration  of  race  was  neces 
sary  to  protect  national  security  m  time  of  war. 

The  eourt  only  ruled  on  the  legality  of  the  curfew  order. 
It  avoided  tS  larger  issue  of  the  legality  of  holding  American 
citizens  in  detention  centers. 


The  Korematsu  Case 

Fred  Korematsu  was  born  and  raised  in  Oakland,  California. 
He  could  only  read  and  .write  English.     He  had  never  visited  oapan 
and  knew  little  or  nothing  about  the  Japanese  way  of  life, 

Backaround  to  the  Case.     Korematsu  had  a  good  as  a  

welder"  in  IShigyagd.     He  was  in  love  with  a  white  gir.    anu  .oped 
5  marry  her.     Thus,  Korematsu  tried  to  avoid  transport tx»-;  to 
a  detention  center,  which  would  take  him  far  away  from  us  job 
and  lady  friend.     The  FBI  caught  up  with  Korematsu,  who  vas 
arrested  and  convicted  of  violating  orders  of  the  commanders  uf 
Military  Area  #1. 

The  Decision.     By  a  6-3  vote,   the  Court  upheld  tM     r  de- 
l-hat excluded  Americans  of  Japanese  ancestry  from  the  *  a. 
cotstafregion.     The  needs  of  national  security  in  a  txmo  of 
c?ili5  justified  the  "exclusion  orders."     The  war  power    or  r.,v. 
?reltdent  and  Congress,  provided  by  the  Constitution,  ***  the 
legal  basis  for  the  majority  decision. 

Justice  Black,  admitted  that  the  "exclusion  orders"   led  :..:> 

'4 
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severe  hardships  endured  by  citizens _ of  Japanese  ancestry.  "But 
hardships  are  a  part  of  war;"  said  Black,   "and  war  is  an  ag- 
gregation of  hardships." 

Justice  Black  maintained  that  Korematsu  had  not  been  "ex- 
cluded" primarily  because  of  his  race,  but  because  of _ the . require- 
ments of  military  security.     The  majority  ruling  really  did  not 
say  whether  or  not  the  relocation  of  Japanese-Americans  was  con- 
stitutional.    Rather,   the  Court  side-stepped  that  touchy  issue,, 
emphasizing  instead  that  the  nation  faced  a  time  of  national  crisis 

Dissenting  Opinions.     Three  Justices  —Murphy,   Jackson  and 
Roberts  — disagreed  with  the  majority.     Justice  Roberts  thought 
it  a  plain  "case  of  convicting  a  citizen  as  punishment  for  not' 
submitting  to  imprisonment  in  a  "concentration  camp  solely  because 
of  his  ancestry,"  without  evidence  concerning  his  loyalty  to  the 
United  States.  1 

Justice 'Murphy  said  that  the  "exclusion  orders"  violated 
the  right  of  citizens  to  Hdue  process  of  law,"  Furthermore, 
Murphy  claimed  that  the  decision  of  the  Court's  majority  was 
"legalization  of  racism.     Racial  discrimination  in  any  form  and 
in  any  degree  has  no  justifiable  part  whatever  in  our  democratic 
way  of  life .  " 

Murphy  admitted  that  the  argument  of  military  necessity 
carried  weight,  but  he  insisted  at  the  same  time  that  the  claim 
of  military  necessity  must  "subject  itself  to  the  judicial  pro- 
cess" to  determine  "whether  the  deprivation  is  reasonably  related 
to  a  public  danger  that  is  so   "immediate,  imminent,   and  impend- 
ing '    .    .    •    . 11 

Finally,  Murphy,  concluded  that  "Individuals  must  not  be 
left  impoverished  in  their  constitutional  rights  on  a  plea  of 
military  necessity  that  has  neither  substance  nor  support." 


The  Endo  Caae 

Mitsuye.Endo  was  dismissed  from  her  civil  service  job  in 
California  and  ordered  to  a  relocation  center .     She  had  never 
attended  a  Japanese  language  school  and  could  neither  read  nor 
write  Japanese.     She  was  a  United  States  citizen  with  a  brother 
serving  in  the  U.S.  Army.     Her  family  did  not  even  subscribe  to 
a  Japanese  language  newspaper. 

Background  to  the  Case.     Miss  Endo1 s  attorney  filed  a  writ 
of  habeas  corpus  on  her  behalf;  contending  that  the  War  Reloca- 
tion Authority  had  no  right  to  detain  a  loyal  American  citizen, 
who  was  innocent  of  all  the  various  allegations  that  the  Army  had 
used  to  justify  evacuation. 
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The  Pec is ion .     The  Supreme  Court  ruled  unanimously  that  . 
Mitsuye  Endo  "should  be  given  her  liberty."     The  Japanese  :Ameri- 
can  woman,.  wh6se  loyalty  to  the  United  States  had  been -clearly 
established,   should  be  released  from  custory. 

Justice  Douglas  said,   "Loyalty  is  a  matter  of  "the  heart 
and  mind,   not  of  race,   creed  or  color.    .    .    . " 

Justice  Murphy  added,    "I  am  of  the  view  that  detention  'in 
Relocation  Centers  of  persons  of  Japanese  ancestry  regardless  _ 
of  loyalty  is  not  only  unauthorized  by  Congress  or  the  Executive, 
but  is  another  example  of  the  unconstitutional  resort  _  tb  racism 
inherent  in  the  entire  evacuation  program.    .    .    .     Racial  3isy_ 
crimination  of  this  nature  bears  no  reasonable  relation  tb  mili- 
tary necessity  and  is  utterly  foreign  to  the  ideals  aiid.  tradi- 
t-j^o  0f  the  American  people."  / 

ortiy  after  the  Cburt's  decision  in, the  Endo /case,  Major 
■ ratt,    (commander  of  Military  Area  #1  at  tha^t  time)  or- 
«i  -md  to  the  '-exclusion  orders"  that  had  resulted  in  the 
.on  of  people  such  as  Korematsu  and.  Endo.     Most  of  the 
•  nesti  Americans"  were  free  to  return  home.  f/ 

Co n ~-l £u t i o nal  Significance 

■       _  ;' 
The  Court  had  not  used  the  Constitution  to  protect  panese- 
Americans  from  abusive  treatment  during  World  War  II.     There  was 
interference  with  civil  liberties  in  the  name  of  a  wartime  emer- 
gency-    The  Supreme  Court  allowed  the  executive,  and  legislative 
branches  of  government  to  engage  in  behavior  that  surely  would 
have  been  found  unconstitutional  in  peacetime./ 

The  Court  avoided  a  significant  constitutional  question  in 
the  cases  6f  Hirabayashi,  Korematsu  and  Endo.     Can  military 
authorities  —  supported  by  acts  of  the  President  and  Congress  — 
detain  citizens    (outside  of  a  combat  zone) ,  who  are  charged 
with  no  crime,   on  grounds  of  defending  the  nation  during  wartime? 

By  avoiding  this  question,   the  Court  allowed  a  dangerous 
precedent  to  be  set  by  Executive  and  Legislative  actions  that 
sanctioned  the  Relocation  Centers  during  World  War  II.     A  pre- 
cedent was  established  in  support  of  evacuation  and  detention  of- 
an  unpopular  minority  during  time  of  war.     Will  this  precedent  be 
used  in  the  future  to  deny  constitutional  rights  to  certain  groups 
of  citizens  during  a  national  crisis?  I  . 

Afterward 

A  government  commission  formed  to  .investigate  wartime 
espionage  reported  that  there  wa?  no  evidence  of  disloyal  be- 
havior among  the  "Japanese-Americans"  on  the  west  coast.  ^Not 
one  Japanese-American  was  found  to  be  a  spy  for  Japan  during 

*     44  j  ■ 


iv-13 


440 


World  War  ii',   even  though  many  of  -them  were  jailed  as  sus- 
pected spies i     in  addition,  one  of  the  best  fighting . units  of 
the  U;S-  Army  in'  Europe  was  made  up  of  Japanese  Americans. 
They  proved  their  loyalty  fay  fighting  for  their  country  even 
though  their  families  had  been  jailed  without  "due  process  of 
law." 


After  release  from  the  detention  camps,  most  Japanese 
Americans  returned  to  the  Pacific  eoast.     They  began  again, 
settling  ih  cities  and  starting  new  farms.     Legal  actions 
were  initiated  to  get  back  their  lost  property.     In  1948,  Con- 
gffcess  agreed  to  pay  for  some  of  it,  giving  the  Japanese  Ameri- 
cans less  than  ten  cents  for  each  dollar  they  had  lost.  This 
vjas  the  only  admission  by  Congress  that  it  had  - done  any  wrong, 
to  the  Japanese  Americans  during  the  war.     It  was  a  very  small 
way  of  saying,   "We're  sorry!" 

In  19  80 ,  Congress  re-opened  investigations  into  'the 
treatment  of  Japanese  Americans  during  World  War  II .  Congress 
created  the  Commission  on  Wartime  Relocation  and  Internment 
of  Civilians-     After  nearly  three  years  of  careful  examination 
of  th<g,  evidence  >  which  [included  testimony  from  -750  witnesses , 
the  Commission  issued  a  repor/t  on  February  25,   1983.  The 
report  concluded:     "A  grave  injustice  was  done  to  American 
citizens  and  resident  aliens  fef  Japanese  ancestry  who,  with- 
out individual  review  or  any  probative  evidence  against  them, 
were  excluded,  removed  and  detained  by  the  United  States  dur- 
ing World  War  II." 


Reviewing  Main  Ideas  and  Facts 

1.  Why  were  Americans  of  Japanese  ancestry  sent  to  Relocation 
Centers? 

2.  What  legal  authority  for  evacuating  and  detaining  Japanese 
Americans  was  provided  by  the  President  and  Congress? 

3;.     What  constitutional  issues  wer.e  raised  by  evacuation  and 
detention  of  Japanese  Americans  during  World  War  II? 

4.  What  was  the.  constitutional  issue  addressed  by  the  .Supreme 
Court  ih  each' of  these  cases? 

'  a.     H±ra:bayashi-^v^  JUnated  Estates 

b.  Korematsu        United  States 

c .  Ex-par^te.  En<3o 

5 .  What  was  the  Court's  decision  in  each  of  these  cases? 

a.  Hirabayashi  v.  United  States  / 

b .  Koreraatitu^-  UniteJ^feates  / 


c .     Ex  parte  Endo 
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6.  What  constitutional  issue  did  the  Court  avoid? 

7.  What  is  the  continuing  cons titutional  significance  of  the 
treatment  of  Japanese  Americans  during  World  War  II? 

Interpreting  and  Appraising  Judicial  Opinions 

1.  What  are  the  main  ideas  of  the  dissenting  opinions  in  the' 
Korematsu  case  by  Justices  Roberts  and  Murphy? 

2.  Following  is  an  excerpt  from  Justice  Jackson^ s  dissent  ih 
the  Korematsu  case.     What  is  the  main  idea  of  this  excerpt 

A  military  order ,  however  unconstitutional/  : 
is  not  apt  to  last  longer  than  the  military  emer- 
gency. ...     But  once  a  judicial  opinion  rational- 
izes such  an  order  to  show  that  it  conforms  to  the 
Constitution. . .the  Court  for  all  time  has  validat- 
ed the  principle  of  racial  discrimination  in  crimi- 
nal procedures  and  of  transplanting  American  citi- 
zens.    The  principle  then  lies  about  like  a  loaded 
,/  weapon  ready  for  the  hand  of  any  authority  that 
J       can  bring  forward  a  plausible  claim  of  an  urgent 
ne<ed . 

3.  Do  you  agree  with  the  decisions  of  the  Court  in  the  cases 
of  Hirabayashi,  Korematsu  and  Endo?  Explain. 

4.  Do  you  agree  with  the  dissenting  opinions  of  Justices 
Murphyf  Roberts  and  Jackson? 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


IV-13.     Constitutional  Rights  in  a  Time  of  Crisis /  1941-1945 


Preview- o £  Ma 1 n~  go i nts 

This  lesson  describes  the  abridgement  of  the  constitu- 
tional rights  of  Japanese  Americans  during  World  War  IJ .  It 
shows  the  effects  of  a  national  crisis  on  the  constitutional 
rights  of  an  unpopular  minority  group;     Basic  questions  about 
civil  liberties  and  rights  are  raised.     The  lesson  highlights 
cons titutionai  issues  raised  by  actions  of  the  President/  Con- 
gress and  Courts. 

Connection:  tO-JPextbiaoics 

Most  American  government  textbooks  say  little  or  nothing 
about  the  suspension  of  civil  liberties  of  Japanese  Americans 
during  World  War JII.     American  history  texts  mention  this 
event,  but  do  hot  probe  it  to  examine  the  profduhd  constitu- 
tional issues.     Thus ,  the  lesson,  can  be  used  to  provide  a 
detailed  study  of  a  significant  event  in  American  constitu- 
tional history.     The  lesson  can  be  used  with  chapters  on  civil 
liberties  in  African  government  textbooks .     Of  course,  it  can 
be  used  in  connection  with  chapters  about  World  War  II  in 
American  history  textbooks. 

Objectives 

Students  are  expected  to: 

1.  know  about  the  Executive  Order  and  federal  law  that  estab — 
lished  the  authority  of  military  commanders  to  abridge 

the  constitutional  rights  of  Japanese  Americans ; 

2.  identify  reasons  used  to  justify  the  Executive  Order  and 
federal  law  that  led  to  the  evacuation  and  detention  of 
Japanese  Americans; 


3.     know  the  constitutional  issues  raised  by  the  evacuation 

and  detention  of  Japanese  Americans; 

■> 

4 •     know  the  issues  and  decisions  involved  in  three  Supreme 
Court  cases :      ( a )  Hirabayashi  v. -  United  States /    (b)  Kore- 
matsu  v.  United  Statee  and   (c)  Expar£e— Endo; 

5.     know  the  main  ideas  of  the  dissenting  opinions  in  the 
Korematsu  case; 
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6.  explain  how.  thk  governinent  actions  toward  Japanese  Ameri- 
cans in  World  War  II  shaped  the  meaning  of  the  Constitu- 
tion; 

7.  interpret  and  appraise  the  judicial  opinions  in  the  cases 
of  Hirabayashi,  Korematsu  and  Endo. 


Suggestions  for  Teaching  the  Lesson 

Opening  the  Lesson 

•  Preview  the  main  parts  of  the  lesson  for  students. 

•  Explain  how  this  lesson  is  connected  to  the  material 
they  are  studying  in  the  textbook. 

Developing  the  Lesson 

i         

•  Have  students  read  this  case  study.     Then  ask  them  to 
respond  to  the  review  questions  at  the  end  of  the  lesson. 

•  Conduct  a  discussion  of  the  r^yiew  questions .     The  pur- 
pose is  to  make  sure  that  students    mderstand  the  main 
ideas  and  facts  of  this  lesson. 

•  Have  students  respond  to  the  questions  involving  inter- 
pretation and.  appraisal  of  judicial  opinions  in  the 
cases  of  Hirabayashi,  korematsu  and  Endo. 

•  Pay  special  attention  to  the  dissenting  opinions  of 
Justices  Murphy  and  Jackson.     Ask  students  to  agree  or 
disagree  with  the  main  ideas  of  these  dissenting  opinions 

Concluding  the  Lesson 

•  Ask  students  to  identify  the ^continuing  constitutional 
significance  of  the  events  in  this  case  study  about 
Japanese  Americans  in  World  War  II.     Ask  them  to_ explain 
what  Justice  Jackson  meant  when  he  referred  to  the _ 
Court's,  decision  in  the  Korematsu  case  as  a  "loaded 
weapon . n 

m    Ask  students  to  speculate  about. situations  in.the  future 
tha4:  might  prompt  a  governmental  response  similar  to  the 
actions  directed,  toward  Japanese  Americans  in  World  War 
II.     What  might  happen  in  the  future  to  occasion  similar 
treatment  of  an  unpopular  minority  group?     How  might  the 
rights  of  all  citizens  be  guarded  against  such  a  possi- 
bility?   Ask  students  to -tell  what  they  would  do  as  a  // 
member  of  a  minority  group  facing  suspension  of  consti- 
tutional rights.     Ask  them  how  they  would  respond  to 
such  a  possibility  as  a  member  of  the  majority. 
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•  It  has  been  said  that  "tyranny  can  be  practiced  by  a 
majority  against  a  rninority, "     Ask  students  this  ques- 
tion:    Is  the  treatment  of  Japanese  Americans  during 
World  War  II  an  example  of  tyranny  of  the  majority? 

•  Conclude  the  lesson  by  pointing  out  that  a  true  democ- 
racy Is  more  than  rule  by  the  majority.     It  also  in- 
volves protection  of  the  rights  and  freedoms  of 
minorities  i 

•  Read  this  quote  by  the  British  historian,  Lord  Acton: 
"The  TOst  certain  test  by  which  we  judge  whether  a 
country  Is  really  free  is  the  amount  of  security  enjoyed 
by  minorities i"     Ask  students  to  discuss  Acton's  idea 
with  reference  to  the  issues  raised  by  this  lesson. 


Sta^geat  ed  _^tead  1 1 :  is. 

Bosworth,  Allan  R.     America's  Concentration  Camps   (New  York: 
W.  W.  Norton  &  Company ,   Inc . ,  1967). 

This  book  tells  the  story  of  the  Japanese  Americans  dur- 
ing World  War  II,  It  is  easy  to  read.  It  includes  discussion 
of  the  main  constitutional  issues  and  court  cases  discussed  in 
this  lesson. 

Murphy ,  Paul  L .     Con^txtutioiV-in-  Crisis-Times^ -  1918-1969 
(New  York:     Harper  &  Row,  Publishers/  1972) . 

This  is  an  excellent  discussion  of  constitutional  dev- 
elopment. Chapter  7  deals  with  constitutional  issues  during 
World  War  II." 

Commission  on  Wartime  Relocation  arid  Internment  of  Civilians. 

Personal  Justice  Denied  (Washington ,  D.C.:  U.S.  Govern- 
ment Printing  Office,  1983) . 


This  is  a  report  about  the  internment  of  Americans  of 
Japanese  ancestry  during  World  War  I_  .     It  is  based  on  testi- 
mony from  75  0  witnesses  and  a  study  of  documents. 


Suggestec.  :11ms 


RIGHTS,   WRONGS  AND  THE  FIRST  AMENDMENT 

The  film  uses  such  events  as  the  Palmer  Raids  of  World 
War  I,  forced  relocation  of  Japanese  Americans  in_World__War 
11/  hearings  of  the  Cold  War,  conspiracy  trials  of  the  Vietnam 
con-Mict,  and  the  Watergate  invasions  of  privacy  to  trace  the 
history  of  freedom  of  speech,  freedom  of  the  press  and  freedom 
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of  assembly  in  the  U.S.     It  dramatizes  the  difficulties  of  _■ 
integrating  personal  freedom  with  legitimate  national  security 
heeds.     Stuting  Educational  Films ,  1974 ,   27  minutes. 


THE  CONSTITUTION  AND  MILITARY  POWER 

The  film  dramatizes  the  story  of  a  U.S.  citizen. of 
Japanese  ancestry  who  tries  to  avoid  detention  and  relocation 
during  World  War  II.     The  film  follows  his  suit  through  the 
courts  and  also  summarizes  a  previous  related  court  decision 
of  1866,  Milligan  Ex  Parte.    _F re*  DECISICfl:     THE  CONSTITUTION 
IN  ACTION  series.  National  Educational  Television,   1959,  29 
minutes,  black  and  white. 
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IV-14.      THE  LIMITS  OF  PRESIDENTIAL  POWER:      TRUMAN'S  DECISION 
TO  SEIZE  THE  STEEL  MILLS 


Separation  of  powers  is  a  major  principle  of  American 
government.     Under  the  Constitution,  Congress  is.  to  make  laws, 
the  President  is  to  carry  out:  laws  and  the  courts  are  to  in- 
terpret them. 

Of  course  this  separation  is  not  complete.  The  system 

of  checks,  and  balances  means  each  branch  of  government  shares 
to  some  degree  in  the  job  of  the  others.     The  President  may, 
for  example,  veto  bills  passed  by  Congress.     Still,   the  idea 
of  separation  of  powers  is  to  prevent  the  same  branch  from 
making,  enforcing  and  interpreting  the  laws. 

President  Harry  Truman  tested  the  limits  of  presidential 
power  under  the • Constitution  with  an  order  for  the  federal 
government  to  take  control  of  the  nation's  steel  mills.  Tru- 
man's order  led  to  a  major  Supreme  Court  decision  oh  the  ex- 
tent of  presidential  power. 


Background  of  the,  Case^ 

in  the  spring  of  1952 ,  President  Harry  Truman  faces  a 
difficult  problem.     The  United  States  v/as  in  the  middle  ci 
the  Korean  War,   and  the  nation^ s  steel  workers  were  about  to 
go  on  strike.     Truman  and  his  advisors  feared  a  long  strike 
could  bring  disaster.     American  troops  in  Korea  might  run 
short  of  badly  needed  ammunition  and  weapons. 

The  President  actec    forcefully.     On  April  8,  a  few  hours 
before  the  strike  was  to  start,  Truman  issued  Executive  Order 
10340.     This  directed  Seci    .ary  of  Commerce  Charles  Sawyer  to 
take  control  of  the  nation's  steel  mills  and  keep  them  run- 
ning.    The  steel -companies  accepted  the  order  but  moved  to 
fight  Truman 1 s  action  in  court. 

Taking  control  of  the  steel  mills  was  not  the  only  al- 
ternative open  to  Truman.     The  President  had  another  way  to 
deal  with  the  strike.     He  chose  hot  to  use  it. 

In  1947  Congress  had  passed  the  Taft-Hartley  Act.  Under 
this  law,   the  President  could  get  a  court  order  delaying  the 
strike  for  80  days.     During  this  "cooling  off"  perr'.od,  the 
union  of  steel  workers  and  the  steel  mill  owners  would  try  to 
settle  their  differences. 

Truman  disliked  the  Taft-Hartley  Act.     He  thought  it  was 
anti-labor.     H«b  had  vetoed  it  in  1947,  but  Congress  overrode 
his  veto.     He  had  never  used  the  law  and  would  not  do  so  in 
the  steel  strike.     Instead,   the  President  issued  Executive 
Order  1034  0  seizing  the  steel  mills. 
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The  steel  companies  quickly  challenged  Truman 1 s  action 
in  the  federal  district  court  in  Washington^  D.C;     Within  a 
few  days,  the  Supreme  Court  stepped  in  to  settle  the  conflict. 
The  case  was  called"  Youngs town -Sheet  and  Tube  Company  v. 
Sawyer . 


Constitutional  Issue 

President  Truman's  order  was  a  remarkable  assertion  of 
presidential  power.     The  President  was  not  carrying  out  or 
acting  under  a  law  passed  by  Congress.     There  was;  no  law  au- 
thorizing a  President  to  seize  private  property  such  as  the 
steel  mills.     By  his  order,  President  Truman  was,  in  effect, 
making  law — a  job  reserved  for  Congress  by  Article  I  of  the 
Constitution. 

Had  the  President  overstepped  the  constitutional  bound- 
ary that  separated  the  legislative  and  executive  branches? 
Or  did  the  Constitution  give  Truman  powers  to  protect  the  na- 
tion in  times  of  national  emergency? 

Arguments 

The  steel  companies  argued  that  the  President's  order 
was  clearly  unconstitutional.     They  said  neither  the  Consti- 
tution nor  existing  laws  gave  him  authority  to  seize  private 
property.     In  addition,  procedures  set  by  Congress  in  the 
Taft-Hartley  Act  were  already  available  to  handle  the  strike. 
Thus,  they  claimed  the  President  had  exceeded  his  constitu-  • 
tional  authority. 

The  President  argued  that  his  authority,  as  chief  execu- 
tive under  Article  II  of  the  Constitution,  gave  him  power  to 
keep  steel  production  going  in  a  national  emergency .     In  ad- 
dition,  he  argued  that  his  power  as  commander-in-chief  allowed 
him  to  take  actions  necessary  to  protect  the  lives  of  Ameri- 
can troops.     This  included  making  sure  there  was  enough  steel 
to  produce  weapons. 

The— Dec  i^s  don 

Truman  lost  the  argument.     On  June  2,  the  Supreme  Court 
ruled  6-3  against  the  President.     The  majority  of  the  Court 
held  that  Truman' s  seizure  of  the  steel  mills  was  an  unconsti- 
tutional exercise  of  power . 

Justice  Hugo  t.  Black  wrote  the  majority  opinion.  Black 
said  the  President  had  no  power  under  the  Constitution  as 
chief  executive  or  commander-in-chief  to  seize  private  property 
unless  Congress  authorized  the  seizure.     The  power  to  authorize 
such  action,  said  Black,  belonged  to  congress  not  to  the 
President. 
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Black  noted  that  in  writing  the  194  7  Taft-Hartley  Act 
Congress  had  considered  letting  Presidents  seize  plants  in 
case  of  a  strike  but  rejected  the  idea.     Thus,  by  his  execu- 
tive order  Trujaan  had  attempted  to  make  his  own  law.     But  the 
Constitution,  Black  said,  did  not  permit  this.     The  Constitu- 
tion limited  the  President  "to  the  recommending  of  laws  he 
thinks  wise  and  the  vetoing  of  laws  he  thinks  bad." 

Justice  William  0.  Douglas  concurred.     Douglas  said  he 
was  shocked  by  the  "legislative  nature  of  the  action  taken  by 
the  President." 


Three  justices  issued  a  strong  dissent.     They  argued 
that  in  a  grave  national  crisis,   such  as  the  Korean  War,  the 
President  must  be  allowed  to  exercise  unusual  powers.  Chief 
Justice  Vinson  wrote,   "Those  who  suggest  that  this  is  a  case 
involving  extraordinary  powers  should  be  mindful  that  these 
are  extraordinary  times . 11     Vinson  added  that  Truman 1  s  actions 
were  in  the  tradition  of  extraordinary  actions  taken  by  Presi- 
dents like  Lincoln,  Cleveland,  Wilson  and  Franklin  Roosevelt 
during  times  of  crisis. 


Significance  of  the-  Decision 

The  immediate  result  of  the  Youngs town  decision  was  to 
require  the  government  to  return  the  steel  mills  to  their 
owners.     Truman  promptly  complied  with  the  Courtis  ruling 
even  though  he  strongly  disagreed  with  it.     The  steel  strike 

went  ahead  and  lasted  for  53  days.     Truman  never  used  the  

Taft-Hartley  Act  to  intervene.     The  President  did  claim  that 
in  the  summer  and  fall  of  1952  there  were  some  shortages  of 
ammunition  as  a  result  of  the  strike. 

Truman  later  wrote  that  the  Court's  decision  "was  a 
deep  disappointment  to  me."     He  added ,    "1  think  Chief  Justice 
Vinson's  dissenting  opinion  hit  the  nail  right  on  the  head, 
and  I  am  sure  that  someday  his  view  will  come  to  be  recognized 
as  the  correct  one." 

The  President  had  every  reason  to  be  disappointed .  The 
Youngs town  case  was  one  of  the  rare  instances  when  the  Supreme 
Court  flatly  told  a  President  he  had  overstepped  the  limits  of 
his  constitutional  power . 

In  this  decision,   the  Court  clearly  established  that 
there  are  limits  on  the  powers  a  President  can    3erive  from 
the  Constitution — even  in  a  national  emergency.     For  nearly 
twenty  years  presidential  power  had  been  growing  because  of 
a  series  of  crises  including  the  Great  Depression  and  World 
War  iii     The  Youngs town  decision  had  the  effect  of  slowing 
down  this  steady  growth  of  the  emergency  powers  of  the 
Presidency. 

■  ■ 
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This  case  shows  how  a  strong  President  tried  to  expand 
the  powers  of  the  Presidency,     The  case  also  shows _ how  the  . 
Supreme  Court  can  act  to  preserve  the  separation  of  powers  in 
our  system. 


Reviewing  the  Case 

1.  Describe  the  events  leading  to  the  case. 

2.  Why  did  President  Truman  not  want  to  use  the  Taft-Hartley 
Act  to  settle  the  steel  strike? 

3.  What  was  the  issue  in  the  Youngs town  case?     What  were  the 
arguments  on  each  side? 

4.  What  did  the  Court  decide? 

5.  What  reasons  did  the  majority  give  for  its  decision? 

6.  What  position  did  Chief  Justice  Vinson  take  in  his  dissent 
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IV-14.     The  Limits  of  Presidential  Power:     Truman's  Decision 
to  Seize  the  Steel  Mills 


ew_6f^Main_PQihts 


In  the  case  of  Y6ortgstown^-Siieet_  S  Tube  v._  Sawyer- — often 
known  as  the  steel  seizure  case — the  Supreme  Court  struck 
down  President  Truman's  Executive  Order  to  seize  the  nation's 
steel  mills  in  order  to  prevent  a  strike  during  the  Korean 
War.     The  case  involved  the  principle  of  separation  of  powers 
with  the  Court  ruling  that  the  President  had  no  power  under 
the  Constitution  to  seize  private  property  unless  Congress 
authorized  the  seizure « 


Connection  to  Textbooks 

This  lesson  can  be  used  with  government  textbook  mater- 
ial on  separation  of  powers ,  the  powers  of.  the  President  or 
the  powers  of  Congress.     The  lesson  could  enrich  history  text 
discussions  of  separation  of  powers,  the  Truman  Presidency  or 
the  growth  of  presidential  power. 


Objectives 


1.  explain  the  circumstances  leading  up  to  the  Youngs town 
case; 

2.  identify  the  key  participants  and  constitutional  issues 
involved  in  the  Youngs town  case; 

3.  identify  the  arguments  presented  by  both  sides  in  the 
case; 


4.  explain  the  immediate  impact  of  the  Court's  decision; 

5.  explain  the  longer-term  significance  of  the  Court's 
decision; 

6.  use  information  in  the  case  to  make  a  judgment  about  the 
Court's  decision. 


Students  are  expected  to: 
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Suggestions  for  Teaching  the  Lesson 

-Opening'  the  Lesson 

•  Explain  to  students  how  the  lesson  is  connected  to 
their  textbook  material.-    Review  briefly  the  meaning 
of  separation  of  powers. 

Developing  the „ Lesson 

•  Have  students  read  the  case. study  and  complete  the  ques- 
tions under  "Reviewing  the  Case-" 

Concluding  the  Lesson 

•  Conduct  a  discussion  which  gives  students  an  opportunity 
to  make  judgments  about  the  Court 1 s  decision.  Prompt 
the  discussion  by  asking  students  these  questions: 

— Do  they .agree  with  the  majority  opinion  or  with  the 
dissent?  Why? 

—What  could  be  the  consequences  of  letting  Presidents 
expand  their  power  as  they  saw  fit? 

— On  the  other  hand,  what  Height  be  the  consequences  of 
limiting  a  President's  ability  to  act  forcefully  to 
cope  with  national  emergencies? 


Suggested  Reading 

Marcus,  Maeva .     Truman  ..and  the_St&ei_  Seizure  -Case :     The  Limits 
of  presidential-^ower   (New  York:     Columbia  University 
Press,   1977) . 

This  book  is  a  case  study  about  the  constitutional  sig- 
nificance of  President  Truman's  decision  to  have  the  federal 
government  take  over  the  steel  mills  during  a  national  emer- 
gency.    The  aifthor  examines  events  leading,  ho  Truman's  deci- 
sion,  the  Supreme  Court  decision  that . disallowed  the  Presi- 
dents action  and  the  legal  and  social  consequences  of  the 
Court's  decision. 
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JV-15.      YOU  BE  THE  JUDGE;      CAMARA  Vv    THE  MUNICIPAL  COURT  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 


How  do  Supreme  Court  Justices  arrive  at  their  decisions? 
What  factors  do  they  consider  when  they  decide  a  case? 

In  major  decisions  Justices  Usually  take  four  factors 
into  account:      (1)   the  facts  of  the  case,    (2)   the  Constitu- 
tion,   (3)  precedents  or  earlier  court  decisions  in,  similar, 
cases  and   (4)   the  arguments  presented  by  attorneys'  for  both 
sides  in  the  case.  ,vC* 

You  will  use  these  four^  factors  to  decide  an  actual  case 
as  Supreme  Court  Justices  do£:*  The  •  case  involves  building  in-? 
specters,  an  angry  tenant,  the  4th  Amendment,  and  a  conflict 
between  a  government's  duty  to  promote  public  health  and  an 
individual 1 s* right  to  privacy.     These  issues  came  before  the 
Supreme  court  in  the  case  of  Camara  v.  The  Municipal  Court  of 
the  City  and  County  of  San  Francisco. 

Facts  of  the  Case 


Supreme  Court  Justices  have  no  fact  finding  authority 
as  trial  court  judges  do.     Rather,   they  use  the  facts  as 
taken  from  the  trial  court  record  to  decide  whether  some  ac- 
tion or  law  violated  the  Constitution  or  to  interpret  the 
meaning  of  a  federal  law. 

Thus,  Justices  must  know  the  facts  to  reach  a  decision. 
Here  are  the  facts  of  the  Camara  case  for  you  to  consider,  as 
the  Justices  did. 

Refusing  an.  Inspection .     Roland  Camara  lived  on  the 
ground  floor  of  a  three-story  apartment  building  in  San  Fran- 
cisco.    Camara  rented  part  of  the  ground  floor  primarily  for 
use  as  a  bookstore,  but  he  also  lived  in  the  rear  of  the 
store. 

i?art_  ill  of  the  San  Francisco  Municipal  Code  required 
che  Department  of  Public  Health  to  inspect  all  apartment 
houses  every  year.     On  November  6,  1963,   Inspector  Nail  went 
to  the  premises  to  make  the  required  inspection.     Nail  re- 
quested permission  4  to  enter  Camara 1 s  apartment.     Camara  re- 
fused to  -et.him  ih. 

•*  j  ?_ 

Inspector  Nail  returned , on  November  8,  1963,  and  again 
requested  permission  to  enter  and  inspect.5    Camara  refused 
again.  .  -t 

Action  Against  Camara.     The  San  Francisco  eode  did  not 
permit  forced  entry  rn  such  situations  or  provide  ways  for 
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inspectors  to  t-^lain  a  search  warrant.     Thus ,  Camara  was  

mail 3d  a  notice  to . appear  in  the  District  Attorney ' s  office 
to  explain  his  actions .     Camara  did  not  appear  and  for  a 
third  time  refused  to  let  inspectors  enter  his  apartment. 

Camara  was  then  arrested  and  charged  with  a  violation 
of  the  Municipal  Housing , Code.     He  responded  to  the  complaint 
against  him  in  Municipal ' Court  by  arguing  that  the  part  of 
the  housing  code  involved  was  unconstitutional.     Camara  lost 
his  case  in  several- lower  appeals  courts.     Finally,  in  1967 
the  Supreme  Court  heard  the  case. 

The  issue  that  came  to  the  Supreme  Court  was:     Did  the 
San  Francisco  building  officials  have  the  right  to  inspect 
eamara'B  residence  without  a  search  warrant?    Or  were  such 
Inspections  a  violation  of  Camara ' s  4th  Amendment  rights 
against  "unreasonable  searches  and  seizures  ? 

The  Constitution 

The  Camara  case  involved  the  meaning  of  the  4th  Amend- 
ment protection  against  "unreasonable  searches  and  seizures." 
That  Amendment  says : 

The  right  of  the  people  to         secure  in  their  per- 
sons ,_  houses,   papers  *  and  e  :  i  <e      ,  against  unrea- 
sonable searches  and  seizurv       shall  not  be  vio- 
lated, and  no  warrants  shall  issue,  but  upon  prob- 
able cause,   supported  by  path  or  affirmation,  and 
particularly  describing  the  place  to  be  searched, 
and  the  persons  cr  things  to  be  seized'. 
""**\ 

Over  the  years ."unreasonable  searches  and  seizures"  had 
been  defined*  by  the  Supreme  Court  to  mean  any  search  by  police 
officers  of  persons  accused  of  crime  without  a  proper  warrant. 
The  only  exceptions  were  for  moving  vehicles  or  searches  tak- 
ing place  during  ah  arrest  itself. 

The  .Camara  case,  however,  presented  a  different  consti- 
tutional question.     What  about  routine  fi^^and  health  inspec- 
tions of  buildings  by*  city  officials  like  those  in  San  Fran- 
lcisco?    These  so-called  "administrative  searches"  normally 
did  not  involve  criminal  prosecutions.     Their  purpose  was  to 
promote  public  health  and  safety.  : 

Did  the  4th  Amendment  also  ippiy  to  such  inspections?" 
Did  the  ban  against  "unreasonable  searches  and  Seizures"  re- 
quire public  health  or  fire  officials  to  obtain  a  search 
warrant  to  conduct  inspections?     Or  did  the  4th  Amendment 
protections  apply  only  in  criminal  cases  where  people  were 
accused  of  a  crime? 


4G3  . 
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Precedent 

To  help_~Nanswer  these  questions  the  Justices  would  look  to 
precedents,,  the  decisions  of  earlier  courts  in  similar  type  cases. 
How  did  earlier  courts  interpret  the  meaning  of  the  4th  Amendment? 

The  key  precedent  was  the  case, of  Frank  v.  Maryland   (1959)  • 
Aaron  D.  Frank'  was' a  homeowner  in  Baltimore,  Maryland.     A  health 
inspector  found  evidence  of  rats  in  the  area  of  Frank's  home. 
This  finding  could  be  considered  probable  cause  for  searching  his 
home.     The  inspector  requested  entry  to  Frank's  home..  ;>He  did  not 
have  a  search  warrant..     Frank  denied  entry  claiming^he  was  pro- 
jected -by -the  4th  Amendment.  ^ 

The  Supreme  Court,  ruled  .against  Frank".     In  the  Frank  case, 
the  Court  linked  the  4th  Amendment  to  the  5th  Amendment 1 s  ban 
against  forcing  d  person  "in  any  criminal  case  to  be  a  witness  a- 
geinst  himself."     It  ruled  that  the  main  purpose  of"  the  4th  Amend- 
ment was  to  protect  individuals  from  arbitrary  searches  conducted 
as  part  of  a  criminal  investigation.     Since  the  Frank  search  was 
for  the  purpose  of  inspecting  for  rats  and  no  criminal  charges 
were  involved,   a  search  warrant  was  not ^needed. 

Thus ,   the  Frank  case  set  a  key  precedent.     The  4th  Amend- 
ment did  not  require  city  officials  to  obtain  a  search  warrant 
for  inspections  made  as  part  of  fire  and  health  inspections. 
The  4th  Amendment  only  protected  people  against  "unreasonable" 
searches  where  the  'purpose  of  the  search  was  to  find  evidence 
for  a  criminal  investigation. 

The  Frank  precedent  meant  that  if  the  Justices  deciding  the 
Camara  case  were  to  rule  a*  search  warrant  was  required  for  health 
and  fire  inspections ,  .they  would  over-turn  the  Frank  case  of  1959. 
That  is ,  they  would  be  deciding  that  the  earlier  Court's  inter- 
pretation of  the  Constitution  in  the  Frank  case  was  wrong.  They 
would  i>e  saying  that  the  4th  Amendment  protections  applied  to 
people  whether  or  not; they  were"  accused  of  crime. 

Arguments  By  Attorneys  i 

Lawyers  foj^  the  two  sides  in  a  Supreme  Court  case  present 
oral  argument.s  and* file  briefs   (written  arguments)  with  the  court. 
Justices  consider. these ;arguments  as  they  try  to  apply  the  Con- 
stitution  and  precedents  to  the  case.     You  should'let  them  help 
you  decide. 

*  "  ■     _-     L  f  -  - 

Arguments J'or-Gamara .     The  lawyers  for  Camara  argued  the  _  . 
precedent  set^y  the*  pase  of  Frank  v.  Maryland  should  be  overruled. 
Camara 1 s  lawyers  interpreted  the  4th  Amendment  as  a  broad  protec- 
tion against  invasion'  ^of  privacy  by  government  off  i  ^uch  as 


IV-15 


455 


the  Sari  Francisco . inspector .     They  argued      .e. Frank  decision  had 
wrongly  tied  the  4th  Amendment  protection  against  unreasonable 
searches  and  seizure  to  the  5th  Amendment; 

Camara's  lawyers  cited  numerous  precedents  to  demonstrate 
that  the  4th  Amendment  protection  was  much  broader.     They  pointed 
out  that  in  Mapp  y.  Ohio   (1961)   the  Court  had  found  tKe  provisions 
of  the  4th  arid  5th  Amendments  were  each  "complementary  to,  al- 
though not  dependent  upon,   that  of  the  other.," 

Arguments  For  San  Francisco.     The  lawyers  for  San  Francisco 
and  the  state  of  California  argued  that,   "the  issue  in  the  case  was 
the  right  of  a : local  community  to  enact  ordinances  requiring  the 
occupant  of  a  residence  to  submit  to  routine,  duly  authorized 
health,  inspections ,  without  a  warrant."     They  claimed  that  tfie 
reasoning  in  Frank  v.  -Maryland  was  consistent  with  this  view. 

 In  addition,   they  claimed  there  were  obvious  differences 

between  a  health  inspection  and  a  search  for  criminal  evidence. 
Each  should  be  subject  to  different  standards.     Thus ,  as  long  as 
inspection  procedure^  were  reasonable,  as  they  were  in  San  Fran- 
cisco, there  was  no  need  for  a  search  warrant.     Indeed,  they 
argued  that  requiring  a  search  warrant  would  give  no  more  pro- 
tection against  inspection  and  could  even  lessen  a  person's  pri- 
vacy if  ah  inspector  used  a  warrant  at  an  inconvenient  time. 

Amicus— Curiae -Briefs .  In' important  cases,  the  Supreme  Court 

allows  parties  not  involved  directly  in  the  case,  but  with  an 

interest  in  its  outcome,   to  also  file  briefs.     These  are  called 

ami  das -curiae-  —  friends  of  the  Court  —  briefs. 

Three  groups  filed  amicus  curiae  briefs  in  support  of  Camara. 
One  was  an  organization  called  Homeowners  in  Opposition  to  Housing 
Authoritarianism.     They  argued  that  it  was-  impossible  to  actually 
distinguish  inspections  for  the  public  welfare  and  searches  for 
criminal  activity.     Thus ,   search  warrants  should  be  required  for  - 
both.  - 

Two  amicus  curiae  briefs  were  filed  in  support  of  Francis- 
co.    One  was  by  the  Commonwealth  of  Massachusetts .     The  sachu- 
setts  group  argued  that  search  warrants . were  a  concept  which  "be- 
long uniquely  to  criminal  law."     So  many  inspections  were  carried 
but  that  if  warrants  were  required,   j'udges^who  h^df  to  issue  them 
would  simply  ^>e  acting  as  rubber  stamps,  for  inspectors. 

You  Decide 

As  Justices  of  the  Supreme  Court  do,  you  have'  now  examined 
the  facts  -,   the  Constitution,  the  precedents  and  the  arguments  re- 
lated to  the  case  of  ^^ajnara  v*   The  Municipal  Court  of  the  City  and 
County  of  San  Francisco.^pw  it  is  time  for  you  to  make  a  decision . 

'  /  '       '         .       .  v 

•        \  dr.  -  .  -  . 

ERIC 


IV-15 


456 


To  make  a  decision  follow  these  steps. 

(1)   Select  the  side  you  would  rule  for. 

(a)   Rule  for  Camara  and  overturn  the  Frank  case.     This  means 
requiring  city  inspectors  to  obtain  a  warrant  to  enter 
and  inspect  private  residences  if  the  person  refuses  to 
let  them  in. 

Meaning  of  the  Constitution.     This  ruling  would  be  a 
■    broad  interpretation  of  protections  offered  by  the  4th 
Amendment.     You  would  be  interpreting  the  4th  Amendment's 
ban  on  "unreasonable  searches  and  seizures"  to  be  in- 
dependent of  the  5th  Amendment  and  to  cover  inspections 
for  public  safety  as  well  as  criminal  investigations. 


(b)   Rule-f or-San  Eranci sea  and  uphold  the  Fr^ 
This  means  allowing  city  of f icials _ to  eni 


case . 

towing  city  of f icials _ to  ent . -  and  inspect 
private  residences,   such  as  Camara 's,  without  a  search 
warrant . 


Meaning  of  the  Constitution.     This  ruling  would,  be  a 
narrow  interpretation  of  protections  offered  by  the  4th 
Amendment.     You  would  be  interpreting  the  4th  Amendment's 
ban  on  "unreasonable  searches  and  seizures*  to  be  linked 
to  the  5th  Amendment.     Thus ,   the  4th  Amendment  protection 
would  only  apply  in  criminal  cases. 


(2)     identify  and  briefly  list 


your  choice  for 


these  groups:  city  inspectors r- the  owners -of-aparfanent  build 
ings/   local  judges. 


(3)     Prepare  an  "opinion"  by  listing  the  reasons  for  your  choice, 
Explain  in  your  opinion  how  your  decision  relates  to  the 
Frank  case. 


4  4 


IV-15 


457 


THE  SUPREME  COURT  DECIDES 

The  Supreme  Court  ruled    (6-3)    in  favor  of  Cama.ca .     Thus , 
the  Court  overturned  Frank- v^  Maryland . 

The  Majority  Opinion.     Justice  White  wrote  the  majority 
opinion.     He  said  that  the  purpose  of  the  4th  Amendment  was 
to  protect  individuals  from  arbitrary  searches  of  their  homes. 
"A  search  oif  private  property  without  proper  consent  is  'un- 
reasonable'  unless  it  has  been  authorized  by  a  valid  search 
warrant." 

White  declared  that  general  inspections  to  enforce 
health  and  safety  code:;  did  not  require  search  warrants.  But 
if  a  search  is  refused,   the  city  must  secure  a  warrant.     Thus , 
the  Court  set  forth  a  broad  interpretation  of  the  4th  Amend- 
ment.    It  held  that  an  individual  does  not  have  to  be  sus- 
pected of  a  crime  to  be  covered  by  the  4th  Amendment. 

Justice  White  drove  home  his  point  by  stating: 

The  final  justification  suggested  for  warrant- 
less administr  tive  searches  is  that  the  public  in- 
terest demand;  such  a  rule... .     But  we  1    "nk  this 
argument  misses  t:  a  mark.     The  question        not,  at 
this  stage  at  i^astA  whether  these  insf       .ions  may 
be  made,   but  whether  they  may  be  made  ^     ..iv  a 
warrant.  ...     Tlje  question  is.  not  whether  the  pub- 
lic interest  justifies    the  type  of  search  in  que.: 

k?^  whether  t!ie  _  uthority  fc9_  search  should 
be  evidenced  by  a  warrant,  which  in_ turn  depends 
in  part  upon  whether  the  burden  of  obtaining  a  war- 
rant is  likely  to  frustrate  the  governmental  pur- 
pose behind  the  search. ...     It  has  nowhere  been  ar- 
gued that  fire,   health,   and  housing  code  inspection 
programs"  could  not  achieve  their  goals  within  the 
confines  of  a  reasonable  search  warrant  requirement. 

A  Di.33enti.ng— Q^inion .     Not  all  the  justices  agreed; 
Justice  Tom  Clark  wrote  a  dissenting  opinion.     He  argued  that 
the  4th  Amendment  did  not  guarantee  complete  individual  pri- 
vacy.    It  forbid  only  "unreasonable"  searches.     For  over  150 
years,   he  noted,   courts  have  allowed  municipalities  the  right 
to  inspect  without  a  warrant* 

eiark  believed  that  thousands  of  inspections  would 
be  denied.     He  argued  that  since  the  majority  held  that  war- 
rants must  be  obtained  after  a  refusal  of  entry,  warrants 
would  be  needed  for  nearly  every  inspection.     Warrants  would 
have  to  be  printed  up  in  pads  of  a  thousand  or  more — with 
space  for  the  street  number  to  be  inserted—and  issued  by 
judges  in  broadcast  fashion.     This  degrades  the  "search  warrant. 
He  would  have  had  the  Court  uphold  Frank  v.  Maryland . 

d  {:  - 
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LESSON  PLAN   aMn  MOTES  FOR  TEACHERS 

IV-15.    You  Be  the  Judge:     gamara  v.   The  Municipal  Court  of  the 
City  and  County  of  San  Francisco 

Preview  o^Mairt  Points 

This  lesson  focuses  on  how  the  Supreme  Court  actually  makes 
decisions!  ^Students   (working  ||d|vudally  or^^^ 
decide  the  Supreme  Court  case  of  ^tmara  ^  ■  The  Mug^  s 

HI  Supfeil  eoSt  iPtualiy  decided  the  case  by  exanxmng  excerpts 
from  the  Court's  opinion. 

Connection  to  Textbooks 

This  Jes-on  can  be  used  with  government  textbook  material 
Ttiis  ies.  in  oa..  _  a  Riahts  or  the  Supreme  eourt. 

IIS  fimlii > mdrm^^flm* 

Rights  or  tne  oupi:m-       .  ~~-*~u~a  fhan  i-pvtbooks  are 

look  at  ;,-sw  judicial  decisions  are  reached  than  textoooics 

able  to  do. 

Objectives 

Students  are  expected  to: 
i;     identify  the  facts  and  constitutional  issue  in  the  Camap  case; 

o  »  iudament  about  the  constitutionality  of  actions  of 

:-'aSo  city  officials  and  interpret  the  meaning  of  the 
4?S  kmSdment's  ban  on  "unreasonable  searches  and  seizures  ; 

3.  give  their  own  decisions  and  reasoning  about  the  Camara  case; 

4.  identify  reasons  presented  in  the  majority  and  minority 
opinions; 

5.  compare  that  reasoning  with  their  own   (group)   reasoning;  . 

6.  develop  a  greater  understanding  of  the  process  of  judicial 
decision-making. 
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Suggestions  For_Teaching  The  Lesson 

This  lesson  can  be  used  as  an  "in-depth"  study  accompanying 
the  textbook  discussions  of  the  Bill  of  Rights,  the  judicial  pro- 
cess or  the  Supreme  Court. 

Opening  The  Lesson 

•  Preview  the  main  part  of  the  lesson  for  students. 

•  Explain  how  this -lesson  is  connected  the  the  material  they 
have  just  studied  in  the  textbook. 

Developing -The-  Lesson 

•  Have  students  read  the  case  study.     Do  not  distribute  the 
separate  sheet  titled  "The  Supreme  Court  Decides." 

•  Ha       xt  .  .i-ntii  complete  "You  Decide"  located  at  the  end  of 
tl'.+s  re~jL*ii:i~r .     Students  may,*'  complete  "You  Decide"  working 
individual 3 y  or  in  small  groups. 

©     If  students  are  to  work  in  small  groups  ,   divide  the  class 
ii-tc  groups  of  five  or  seven   (or  any  uneven ,  manageable 
number).     Have  the  groups  quickly  choose  a  Chief  Justice 
to  lead  the  discussion  and  to  report  their  decision  to  the 
class  later.      (You  may  want  to  appoint  the  Chief  Justice  to 
save  time.     One  quick  way  to  make  the  select Lon  is  to  have 
students  appoint  the  one  whose  birthday  comes  last  in  the 
year,   the  youngest  member,   ate  J     The  group  should  discuss 
and  decide  the  case.     You  may  need  to  remind  them  to  pay 
attention  to  the  facts,   the  Coiv  uitution ,   the  precedent,  and 
the  lawyers'   arguments.     They  should  also  agree  on  their 
rease-v-       If  this  is  not  possible  in  some  groups/  one  or 
more  o':  .-.he  students  may  offer  a  minority  opinion. 

•  Have  the  "Chief  Justice"  of  each  group  report  briefly  on  the 
group's  decision.    .Reasons  should  be    presented  in  support 
of  the  decision.     Allow  any  minority  opinions  to  be  given 
also. 

Concluding  The  Lesson 

•  Hand  out  the  page  titled  "The  Supreme  Court  Decides ."  After 
students  have  read  it,   conduct  a  brief  discussion  of  the 
following  questions. 

1.  What  was  the  majority  decision? 

2.  What  reason  (s)   did  the  justices  give  for  their  decision?  (. 


3.  What  reason  (s)_  did  tho  mino.  .ty  justices  give  for 
their  dissent? 

4.  With  which  side  did  your  group*s  decision  agree? 

5.  Were  your  reasons  similar  to  the  Court's? 

Alt-:  ;  ^ly,  you_may  wish  to  omit  the  group  discussions. 

You  xristead  conclude  the  lesson  with  a  discussion  of 

these  questions  based  on  students1   individual  answers  to 
"You  Decide. " 
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CHAPTER  V 


LANDMARK  CASES  OF  THE  SUPREME  COURT 
Over  view  for  Teachers 


This  chapter  includes  20  short  lessons ,  which  treat 
landmark  decisions  of  the  Supreme  Court ;     These  lessons  are 
intended  as  brief  summaries  or  digests  not  as  in-depth  case- 
stud  ies .     Each  lesson  concisely  presents  che  background , 
issue  and  decisipn.of  a  landmark  case;     The  constitutional 
bases  and  sign  if icanpe  of  each  decision  is  highlighted . 

These  lessons  can  help  enlarge  upon  the  capsule  comments 
about  landmark  cases  often  found   in  textbooks.     They  may  be 
used  directly  with _ students  or  as  reference  material  for  your 
own  lectures  and  discussions. 

Each  lesson' contains  a  worksheet ,   to  guide  analysis 
of  the  case  by  students.     You  may  have  students  read  the 
entire  lessonf  complete  the  worksheet  and  discuss  their 
responses . 

Alternatively,   you  may  blank  out  the  section  of  the 
lesson  entitled  "The  Decision"  and  d  is tribute  only  the  first 
parts  c      the  lesson.     After  reading  about  the  facts  of  the 
case  and  the  constitutional  issue  involved ,   students  could 
reach  their  own  decision  on  tivevcase.     Students  could  then 
compare  th^ir  decision  with  the  Court's  ruli^      .3  described 
in  the  lesson  and  complete  the  worksheet  acjc     .^nying  the 
lesson. 

The  cases  included  in  this  chapter  do  not,  of  cour  se , 
comprise  an  exhaustive  list  of  significant  Supreme  Court 
decisions.     At  the  same  time,  every  case  here  qualifies  as 
a  landmark  decision.     The  cases  included  in  this  chapter 
come  from  two  sources: 


(1)   John  Garraty,  ed.z  Quarreis-Tbat  Have -Shaped -  the 
Constitution    (New  York:      Harper  &  Row,   Publxsher s ,   1962 ) ; 
and   (2)   Duane  Lockard  and  Walter  Murphy,  Basic  Cases  in 
Constitutional  Law   (New  York:     Macmillan  Publishing  e6. , 
1980) .     Both  volumes  include  discussion  of  a  small  number 
of  Supreme  Court  cases,  which  in  the  opinion  of  experts,  are 
landmarks  in  constitutional  development • 

Garraty  believes  that  knowledge  of  these  landmark  cases 
should  be  an  integral  part  of  the  education  of  citizens..  He 
argue  s :     "To  try  to  under  stand  the  modern  Constitution  with- 
out a  knowledge  of  these  judicial  landmarks  would  be  like 
tryiirr  tc  understand  Christianity  without  the  Bible,    (p.viii)  • 
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of  -Lessons  in  Chapter  V 

Mar  bur  y  v .   Mad i so n  (1803) 
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Munn  v.    Illinois  (1877) 
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Plessy  v.   Ferguson  (1896) 

V-10 . 
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Muller  v.   Oregon  (1908) 
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V-13  . 
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Corp.    (1936 ) 
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Gideon  v.  Wainwr  ight   (1963 ) 
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Reynolds  v.    Sims  (1964) 
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V-  19. 

Heart  of  Atlanta  Motel  v.   United  States  (1964) 

V-20. 

United  States  v.   Nixon  (1974) 
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V-l.      MARBURY  V.    MADISON  (1803) 

in  the  election  of  1800 ,   the  United  States  ha^  iujs 
first  change  of  political  party  in  the  Presidency.     Repui)j  i  - 
can  Thomas  Jefferson  defeated  Federalist  John  Adams .  The 
Federalists  greatly  feared   that  the  new  government  would  r.  >in 
the  country.     However ,   there  was  one  thing  they  could  do  to 
ensure   their  continuing  influence  in  the  national  government. 
They  coul  i  see  to  it  that  the  courts  were  filled  with  loyal 
Federalists.     Accord ingly ,  Congress  created  new  circuit  cbilrts 
ior  16  judges    (later  repealed)   and  authorized  President  Adams 
to  appoint  as  many  justices  of  'he  peace  for   the  District  of 
Columbia  as  he  thought  necessary. 

fcate  at  night  on  his  last  day  in  office ,  Adams  signed 
the  commissions  for  the  new  circuit  court  judges  and  42 
justices  of  the  peace.     But  the  next  day  Jaines;  Madison,  the 
hew  Secretary  of  State,   found   that  William  Marbury's  commission 
as  justice  of  the  peace  had  somehow  not  been  delivered.  Presi- 
dent Jefferson  instructed  Madison  not  to  deliver   it._     Mar  bury 
then  applied  to  the  Supreme  Court  for  a  writ  of  mandamus  — 
a  court  order  directing  Madison  to  deliver   his  commission. 


The  Constitutional  Issue 

The  case  nearly,  created  a  constitutional  crisis  in  the 
new  government.     If  the  Court  ordered  delivery  of  Marbury's 
commission,   President  Jefferson  mig*  t  refuse  to  obey  the 
order.     The  Courts  struggling  to  establish  its  authority  as 
an  equal  branch  of  government  with  Congress  and  the  President, 
had  no  w^y  to  enforce  the  order..     Yet  if  the  Court  did  i>\/t 
issue  the  writ,    it  would  be  publically  admitting  its  lack  of 
-power . 


The  Decis ion 

Chief  Justice  John  Marshall  wrote  the  unanimous  opinion 
of  the  Cour t . _  Mar bur y  was  due  his  commission,  Marshall  stated. 
However ,   the  Court  had  no  power  to  order  the  delivery  because 
the  portion  of  the  Judiciary  Act  of  1789  giving  the  Court 
j  ur  i  sdic ticn  over   the  matter  was  uncons titu  t ional . 

This  was  the  first  time  that  an  act  of  Congress  was  de- 
clared unconstitutional  by  the  Supreme  Court.     Marshall  ar- 
gued that  the  Constitution  was  the  supreme  law  and  the  Court 
had  the  authority  and  duty  to  strike  down  .any  law  in  conflict 
with  the  Constitution. 

This  decision  avoided  a  direct  confrontation  with  Presi- 
dent Jefferson.     Since  it  was  favorable  to  Jefferson  on  the 


-----  -  j=  i 4-i  *  r^crsion  4\idde  rejection  by  the 

immediate  P??»£-.?*  SJiibll"  £h  a  technical  way  the  Conrt 

President  virtually  WgJ^fgfi  L  ruling  it  had  no  poKer 
had  ^^^^^nfTarbury  s  commission.     But  in  thTbroader 
senre^lt'hadlnL^ef  its  power  through  it.  Claim  of  judicial 
review. 

The  Marburv  decision  provided  the  constitutional  base 

-    1 "        IT  ^,,rfi.  oower  of  judicial  review  over  the 
for .the  Supreme  Court  s  |owj?  or  3  fc>     This  ie  the  . 

Jour1?'!  power  lo  Review  laws  pasted  by  ContfreSJ.and  actions 
r?  ihl  President  and  declare  invalid  those-  it  fi*A*  m  con- 
fliSS  with  theeonstitution.  The  Coorfe'.  decision  laid  the 
flict  wirn  h    supreme  Court  evantUally  developed 

fSS  S  t?Si?  eiaibranch  of  the  national  government.  Full 
acceptance  of  judicial  review,  however,   had  to  aw.it  the  post- 
Civil  War  period. 

WORKSHEET:      MARBURY  V.   MADISON  (1803) 
1.     What  was  William  Mafbury's  complaint?  .  


Wha 


t  did  he  want  the  Supreme  Court  to  do  about  it? 


3.  What  constitutional  dilemma  was  created  by  Marbury's  case: 

a.  Any  decision  would  maKfi  it  too  easy  for  Pr-^si- 
  *  dents  to  issue  writs  of  mandamus. 

b  The  Court  wanted  to  maintain  its  authority,  but 

  *  there  seemed  to  be  no  decision  that  would  allow 

that  to  happen. 

c  The  Court  feared  Congress  would  ignore  its  decision 
  *  and    lot  enforce  the  writ  of  mandamus. 

4.  Did  the  Count's  decision  foice  Madison  to  give  Marbury  his 
commission?   -   

5.  What  did  John  Marshall' s  opinion  say  about  the  Court's 
power?      


V-l 


465 


6.     Which. of  the  following  aire  correct  statements  about  the  effects 
of  this  decision  on  the  American  Government? 

a.  It  has  allowed  Congress  to  dominate  the  other  two 
branches. 

b.  It  has  provided  the  basis  for  judicial  review  of 
~          Congressional  Acts. 

  c.     It  has  made  the  Presidency  stronger. 


It  has  increased  'the  power  of  the  Supreme  Court. 
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LESSON   PLAN  AND  NOTES  FOR  TEACHERS 


V-:.         Marbury  v.     ladison  (1803) 

Preview  of  Main  P 

This  lesson  is  a  digest  of  one  of  the  most  significant 
Supreme  Court  decisions  in  American  history .     The  decision  de- 
clared,  for  the  first  time,  an  act  of  Congress  as  unconstitu- 
tional.    The  decision  established  the  Court's  power  of  judicial 
review. 

Connection  to  Textbooks 


The  case  was  the  first  of  several  in  which  the  Court  es- 
tablished the  principle  that  national  law  was?  in  all  instances 
the  supreme  law.     The  digest  could  be  used  to  reinforce  study  of 
Marbury  v.  Madison  in  government  or  history  textbooks.     It  can 
also  be  used  to  supplement  textbook  discussions  of  judicial 
review. 

/ 

'  Objectives   "  \ 

Students  are  expected  to: 

1.  kn'-v  how  the  *  ssue  in  the  case  arose; 

2.  e::v^ii'"  the  d- lemma  faced  by  the  Supreme  Court  in  deciding 

the  ~a&s;  * 

3.  identify  how  the  decision  established  the  Court's  power  of 
judicial  review  over  the  actions  of  the  national  government? 

4.  explain  the  significance  of  the  decision. 

~"  -  W 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Tell  students  they  are  to  analyze  a  Supreme  Court  case  that 
laid  the  foundation  for  the  Supreme  Court  developing  into  a 
co-equal  branch  of  government  with  Congress  and  the  President 

•  Explain  that  the  case  also  illustrates  two  features  about  the 
Supreme  Court:      (1)  cases  over  seemingly  minor  issues  can 
have  very  significant  results  and   (2)   the  Court  cannot  depend 
simply  on  its  constitutional  authority  but  often  must  act  in 
ways  that  avoid  direct  confrontation  with  the  other  branches 
of  government. 
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Developing  The  Lesson 

#  Have  the  students  read  the  digest  of  the  case. 

e    Ask  students  to  use  the  worksheet/  which  follows  the  digest 

ito  analyze  the  case. 
0    After  students  complete  the  worksheet,  conduct  a  discussion 

about  it. 

0    Be  .certain  that  students  comprehend  the  issue,   the  decision 
and  the % significance  of  the  decision. 

Note:     The  Court  ruled  a  portion  of  the  Judiciary^Act  un- 
constitutional because  it  gave  the  .Supreme  Court  original' 
j-urdLsdiction  ip  *:he  issuing  of  writs  to  officers  of  the 
federal  government.  _  Marshall  pointed  out,  however,  that 
Article  III  of  the  Constitution  spelled  out  precisely  the 
Supreme  Court's  original  jurisdiction  and  it  did  ;not 
mention  issuing. such  writs.     Rather ,   the  Constitution  ,  ^ 
said  that  on  all  matters  not  mentioned  in  the  Constitution 
the  Court  would  have  only  appellate  jurisdiction.  Since 
Congress  cannot  change  what  the  Constitution  says,  the 

 port  ion  of  the  '  Jud  4  r  i  a  i  y'A'cf  g  iving  the  Court-  authority  to 

issue  a  writ  was  /  in  violation  of  the  Constitution  and  un- 
constitutional. 

Cone  *.  i ? ' ,  ing  The  Lesson 

•  The  lesson  concludes  by    —  ving  tnat,   "full  acceptance"  of 
judicial  review  had  to  await  the  post  Civil  War  period. 
You  might  point  out  to  students  that  the  Court  did  not 
exercise  judicial  review  over  an  act  of  Congress  again  un- 
til 54  years  later  in  the  Dred  Scott  case   (1857)  .  And, 

as  it  turned  out  the  Court  way;  bitterly  attacked  for  its 
ruling  in  that  case.     Hence,   before  the  186^ 's  Americans 
looked  fully  as  much  to  Congress,   the  President  and  J 
national  statesman  a-:  they  did  to  the  Supreme  Court"  for- 
authoritative  interpretations  of  the  meaning  of  the 
Constitution.     During  this  period  Congressional  debate  - 
was  a  major  source  of  constitutional  interpretation  arid 
it  was  generally  assumed  that  "the  people  of  the  United./ 
States  could  make  the  final  interpretation  of  the  Constitu- 
tion themselves  through  the  politically  responsible  depart- 
ments or  through  amendments . ■'* 

*Alfred  H.  Kelly  and  Winfred  A.  Harbison,  The  American 
Constitution   (5th  ed.)    (*Jew  York:     W.W.  Nor-ton  &  .Company, 
Inc. ,   1976) ,  p.  213. 
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By  the  late. 1800 *s,  however /.  this  theory  of  constitutional 
interpretation  was  replaced  fcty.  the  r>i  incigle  of  judicial 
review, first  established,  in  Mar  bury  v^  Madison,  Since-, 
Max bur?  several rt hundred  state  laws  arid  approximately  100 

federal  laws  have  been  declared  unconstitutional  by  the  

Smpr erne  Court.     This  number   is_  sraaill  relative  to  the  total 
number  of  laws  passed,   but  deklaringya  law  null  and  void 
may  stop  a_  long  line  of'  similar-  legislation. 

Point  o.Qjt  £a  ,the  class' ;  that  in  his  opinion  Mar  shall  said: 
"ft  law  that  is  repugnant  to  .the  Constitution  is  void..'"' 

Ask  students* why  that-  quote  illustrates  the  idea  of 
judicial  review- 


Sag  gBSted_SeBding_ 


Garraty, 

(New  York^ 


John*A.    (ed.)  •  Quarrel  That  Shaped  the  Constitution 

Publishers,  1964)  . 


Harper  and  R 


This  book  cpntains  16  chapters  providing  interesting  , 
descriptions  of  16  landmark  Supreme  Court  decisions,  including 
Mar  bury  _v^  Madison ,    .The  chapters  would  be  readable  by  most 
high  schaol  students. 


Suggested  Film 
Decision  for  .Justice 

The  film- pre sents  a  dramatic  reenactment  of  John  Marshall's 
contribution  to-  the  establishment  of  the  Supreme  Court  as  the 
ultimate  interpreter  of  the  Constitution .     No  distributor 
noted,   1955/   27  minutes,   black  and  white. 
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V-2.     MC  ;CULLOCH  V.    MARYLAND    (1819)         *  ^  ' 

Congress  chartered   the  Second  Bank  of  the  United  States 
in  1816  to  provide  a   sound  national  currency.     Butjthe  bank 
»?as  vary  unpopular   In  many  states.     Maryland  levied  a  tax.  on 
all  banks  not  chartered  by  the  state.     McCulloch,   the  cashier 
of  the  Baltimore  branch  of  #  the  Bank  of  the  United  States  refused 
to  pay  the  tax.     Maryland  sued  McCulloch  and  won'  in  the  Maty- 
land  courts. 

Officials  of  the  national  bank  appealed   the  Maryland 
court's  decision  to  the  U.S.   Supreme  Court.     They  claimed 
the  state  tax  was  unconstitutional  interference  with  the 
federally  chartered  bank.     Maryland  argued  that  Congress  went 
beyond  Its  powers  when  it  chartered  the  bank.     The  state  claimed 
it  had  the  power  to  tax  the  bank* 

The  Constitutional  Issue 

The  Constitution  did  not  expressly  give  Congress;  the 
power  to  charter   a  national  bank.     However,  Article  I,  Section  8 , 
Clause  18  did  grant  Congress  the  power  to  "make  ail  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  power  s   .   .    .    . "     Did  this  "necessary  and  proper" 
clause  mean  Congress  could  only  do  those  few  things  which  were 
indispensable  for  carrying  out  its  listed,  or  delegated,  powers? 
Or  did  it  mean  Congress  could  do  nearly  anthlng  it  wanted,  such 
as  chartering  a  national  bank,   to  carry  out  Its  delegated  powers? 

In  addition,  did  states  have  the  power  to  tax  the  operation 
of  a  national  bank?    Which  was  supreme,  national  law  or  state 
law? 

The  Decision 

In  an  unanimous  decision,  the  Court  upheld  the  power  of 
Congress  to  create  a  national  bank.  John  Marshall  wrote  that 
it  was  not  necessary  for  the  Constitution  to  expressly s author- 
ize Congress  to  establish  a  bank.  The  power  to  do  so  was  im- 
pliedNfrom  Congre sS 'N^xpr e ssly  listed  money  .powers  pertaining 
to  taxing,   spending  aT}d  the  like. 

\  -i  *  ■  >  ._."_*■■ 

At  the  same  tiitfe,   the  Court  ruled  that  the  states  could 
not  tax  the  bank'..    Marshall  declared   that  allowing  states  to 
tax  part  of  the  national  government  would  inter  fere  with 
national  supremacy.      "The  power  to  tax  involves  the; power  to 
destroy   .    .  ^    . "  " 

Thus,   the  Court  established  two  important  constitutional 
principles.     ^he  first,   the  implied  powers  doctrine,   said  the 
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"necessary  and  proper  clause"  of  the  Constitution  should  be 
interpreted  broadly  to  let  Congress  choose  whatever  means  it 
wanted  to  carry  put  the  powers  the  Constitution  expressly 
gave  it.     Marshall  wrote,   "Let  the  end  be  legitimate,  let 
it.be  within  the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate  •    .    .    .  which  are  not  prohibited  .   .  . 
are . constitutional. "     Today,  nearly  all  bills  passed  by 
Congress  are  based  to  some  extent  on  the  "necessary  and 
proper "  clause . 

The  second  principle,  nati onal  supremacy,   forbids  the 
states  to  intrude  into  the  constitutional  operations  of  the 
national  government.     The  Court's  decision  let  the  young 
national  government  expand  to  meet  the  demands  of  a  growing 
nation.     Thus,   it  allowed  the  Constitution  to  become  a  "living 
document . " 

WORKSHEET:     MC  CULLOCH  V.   MARYLAND  (1819) 
1.      Why  did  the  State  of  Maryland  sue  McCulloch? 


2.     Who  had  created  the  Second  Bank  of  the  United  States? 


3.  What  did  the  "necessary  and  proper"  clause  have  to  do 
with  .the  issue  in  this  case? 

___  a.  Maryland  claimed  it  had  the  "necessary  and 

proper"  authority  under  Article  I  to  tax  the 
national  bank  set  up  by. Congress. 

b.  The  national  government  claimed  Congress  had 
~     —        authority  under   the  "necessary  and  proper 

clause"  to  create  a  bank  even  though  such  a 
bank  -was  not  mentioned  in  the  Constitution. 

 c.  McCulloch  claimed  the  "necessary  and  proper" 

clause  gave  the  Supreme  Court  the  power  to 
decide  the  case. 

4.  Which  side  won  the  decision?  

5.  What  two  constitutional  principles  were  established  by 
the  Cour  t " s  decision? 

(a)  -  -    
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6,     Which  of  these  statements  is  correct  about  the  Supreme 
Court's  decision?     Be  prepared  to  defend  your  answers. 

  a.  Article  I,  Section  8,  Clause  18,  U.S.  Constitu- 
tion gives  Congress  the  power  to  do  more,  than 
what  is  specifically  said  in  the  Constitution. 

  b.  The  additional  powers,   beyond  those  listed,  are 

called  reserved  powers. 

  c.  The  national  government "s  powers  may  -not  be 

limited  by  a  -state  government's  action* 

  d.  A  state,   such  as  Maryland,   is  the  final  judge 

over  what  takes  place  within  its  boundaries. 


si 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


V-2.         McCulloch  v.  Maryland  (1819) 

Preview  of  Mai£u  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case. 
The  case  established  two  key  constitutional  principles:      (1)  the 
doctrine  of  implied  powers  and   (2)   the  idea  of  national  supremacy. 

Connection  to  Textbooks 

The  McCulloch  case  could  be  used  with  government  textbook 
discussions  of  the  powers  of  Congress,   the  development  of. the  Con- 
stitution or  the  Supreme  Court.     It  could  be  used  to  supplement 
history  textbook  discussions  of  the  Monroe  Presidency  or  the  growth 
of  national  power. 

Objectives 

Students  are  expected  to: 


1.  know  how  the  issue  in  the  case  arose? 

2.  identify  the  role  of  the  "necessary  and  proper"  clause  in  the 
case; 

3.  explain  the  two  constitutional  principles--  implied  powers 
and  national  supremacy  —  established  by  the  decision; 

4.  identify  the  long-term  effect  of  the  decision  on  the  growth 
of  the  national  government. 

Suggestions- For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Tell  students  they  are  going  to  analyze  a  supreme  Court 
decision  that  allowed  the  national  government  to  develop 
its  powers  to  meet  the  country's  needs. 

Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  case* 

•  Ask  students  to  use  the  worksheet,  which  follows  the  di- 
gest ;  to  analyze  the  case. 
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•  After  students  complete  the  worksheet,  conduct  a  discus- 
sion about  it.  ' 

•  Be  certain  the  students  comprehend  the  key  rqie  of  the 
"necessary  and  proper  clause"  in  the  case  and  tfie  effect 
of  the  case  on  the  growth ' of  national  government  powers. 

Concluding  The  Lesson 

©  Tell  the  class  that  John  Marshall*  ttho  wrote" this  ^pinion , 
took  part  in  many  great  Supreme  Court  decisions  including 
the  landmark  case  of  Mar bury  v.  Madison,     Yet  a  leading 
Constitutional  scholar  has  said  that  McCulloch  v.  Maryland 
"is  by  almost  any  reckoning  the  greatest  decision  John 
Marshall  ever  handed  down."     Ask  Students:     Why  would  a 
scholar  make  that  statement?    What  was  so  important  about 
the  case? 

Suggested_Read  ing 

Garraty,  John  A.    (ed.J     Quarrels  That  Have  Shaped  The 

Constitution   (New  YoFkl     Harper  and  Row,  Publishers, 
1964). 


Chapter  3  of  this  book,  pages  49-61,  includes  a  very 
interesting  discussion  of  the  McCulloch  v.  Maryland  case. 
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V-3.  DARTMOUTH  COLLEGE  V. .WOODWARD  (1819) 

Dartmouth  College  was  established  originally  by  a  charter 
from  King  George  III.     After  the  United  States  was  formed,  the 
agreement  with  the  King  became  an  agreement  with  the  state  of 
New  Hampshire.  :  In  1816  that  state's  legislature  passed  several 
alSts  to  the  college's  charter.     The  effect  was  to  change 
the  private  college  into  a  state  university. 

Alumni  and  other  friends  of  Dartmouth  College  objected. 
They  believed  the. state  legislature  should  not  be  allowed  to 
destroy  the  private  nature  of  their  college  by  turning  it  into 
f Sublicly  controlled  institution..  Besides,  this  'would  change 
the  functioning  of  the  college  as  its  founder  had  intended. 

Daniel  Webster,  arguing  for  the  college  trustees,  main- 
tained that  the  legislature  had  violated  Article  I,   Section  10, 
of  the  Constitution,  which  provides  that  "No  state  shall  .    •    •  „ 
pass  any  .    .    •   law  impairing  the  obligation  of  contracts   ..    .  . 
In  an  earlier  case,   the  Supreme  Court  had  ruled  that  a  land 
grant  is  a  contract.     Webster  now  argued  that    a  grant  of  cor 
porate  powers  and  privileges  is  as  much  a  contract  as  a  grant  of 
land. " 

The  Constitut-iohal  Issue 

is  a  charter  a  contract?     Did  the-  Constitution's  contract 
clause  protect  private  corporate  charters,  such  as  Dartmouth  s. 

The  Decision 

The -Court  decided  5-1  for  Dartmouth  College      Chief  Justice 
John  Marlhall  wrote  the  opinion,  which  held  that  the  charter  of 
a  private  corporation  was  a  contract.     Thus,   the  state  legislature 
was  forbidden  by  the  U.S.  Constitution  to  change  it. 

The  decision  was  important  in  increasing  the  power  of  the 
national  government  relative  to  the  states.     First,   it  stated  _ 
that  the  U.S.  Supreme  Court  could  invalidate  state  laws  when  it 
fou^d  those  laws  to  be  unconstitutional.     Further,  along  with 
Fletcher  v.   Peck   (1810),  it  was  the  beginning  of  restrictions  up- 
on state  legislatures  with  regard  to  corporations.     The  national 
government  would  not  allow  state  legislatures  to  void  or  change 
charters . 

The  Dartmouth  decision  did  not  draw  much  attention  from  the 
press  at  the  time.     Yet  it  was  one  of  the  early  Court's  important 
decisions?    The  nation  was  young  and  business  corporations  were 
just  forming:     The  Court's  decision  gave  business  corporations 
security  against  legislative  interference. 
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Such  security  was  important  to  investors  who  might  put 
money  into  new  corporations  and  thus  help  them  get  started.  In- 
vestors could  be  sure  that  rights  given  them  by  one  state ^ legis- 
lature would  not  be  taken  away  on  the  whims  of  future  legisla- 
tors.    This  greatly  encouraged  the  development  of  railroad  and^ 
insurance  corporations,  which  played  a  key  role  in  the  country's 
economic  development. 

WORKSHEET:     DARTMOUTH  COLLEGE  V.   WOODWARD  (1819) 

1.     In  this  case,  who  was  complaining  about  a  violation  of 
contract? 


2       what  did  Article  1,  Section  10  of  the  Constitution  have  to 
do  with  the  complaint  in  this  case?     Select  correct  answers 
among  the  following  statements.     Be  prepared  to  explain  your 
answers . 

a.  Dartmouth  argued  that  a  charter  is  a  contract.  There- 
  fore,   the  legislature  could  not  overturn  the  terms  of 

that  charter. 

b.  The  trustees  of  the  College  believed  the  legislature 
  had  violated  their  contract  with  New  Hampshire. 

c.  The  legislature  believed  they  could  amend  charters 
granted  by  earlier  legislatures. 

3.     Did  the  decision  in  this  casa  favor: 

 a.  Dartmouth  College  trustees 

b.  New  Hampshire  legislature 


4.     What  rights  were  gained  by  the  winners  in  this  case? 


5.     How  was  the  Constitution  used  to  support  the  decision  in  this 
case?     Hint:     What  meaning  did  the  Court  give  to  charter? 


Which  of  the.  following  are  correct  statements  about  the 
effects  of  this  decision  on  America? 

a.  it  increased  the  power  of  the  states. 

b.  It  encouraged  , the  growth  of  business  organizations. 

c.  State  legislatures  may  control  business  to  a  great 
~~  extent  by  changing  bad  charters. 

d.  It  increased  the  power  of  the  national  government  over 
—  the  states.  /}«  .-♦ 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

V-3.         n^tmouth  College  v.  Woodward  (1819) 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
invoXvISr^rSontgct  clause  in  Section  ^gfth. 

a  state  legislature. 
Connection  to  Textbooks 

national  government  over  the  state?,     a=  l«»n  coma 
hIiorrVtSI00KtIl^faimonetne1e0arlf Jearfo?  th.  Supreme  Court 
or  the  growth  of  the  American  economy. 

Objecti ves 

Students  are  expected  to: 
1.     know  how  the  issue  in  the  case  arose; 

explain  the  connection  of  this  issue  to  the  "contract  clause 
of  the  constitution; 

identify  the  rights  Won  and  lost  by  contending  parties; 

,    .     ^  iSoiet  of  the  decision  on  the  growth  of  national 
S£tt2*&eg£ ^nfth^development  of  commerce  in  the 
United  States. 

suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson" 

.    <P*ii  students  that  they  are  to  analyze  a  Supreme  Court 
*     case  that  helped  spur  Ihe  growth  of  American  commerce 
and  industry  when  the  nation  was  young. 


If 


2. 

3. 
4. 
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Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  Dartmouth  College 
case; 

•  ftsk  students  to  use  the  worksheet,  which  follows  the  digest , 
to  analyze  the  case. 

•  After  students  complete  the  worksheet,  conduct  a  discus- 
sion about  iti 

•  Be  certain  students  understand  the  meaning  of  contract, 
the  issue  surrounding  the  Dartmouth  contract  and  the  sig- 
nificance of  the  Court's  decision. 

Co  nc luding-The - Lesson 

•  Ask  students  to  give  several  examples  of  contracts  in 
daily  life.     Ask  them  why  keeping  a  contract  is  important. 

•  Tell  students  that  in  182GZ  a  year  after  the  Dartmouth 
decision,   the  nation's  leading  magazine  said  of  the  case, 
"Perhaps  no  judicial  proceedings  in  this  country  ever  in- 
volved more  important  consequences . "     Ask  students  to 
explain  why  the  magazine  might  come  to  such  a  conclusion. 


Suggested  Reading 

Current,  Richard,   "The  Dartmouth  College  ease, "in  J.  Garraty 
(ed)     Quarrels-That-Have  Shaped-the -Constitution     (New  York: 
Harper  Torchbooks ,   19  75),  pp.  15-30. 
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V-4.  GIBBONS  V.   OGDEN  (1824) 

In  1807,  Robert  Fulton  made  the  first  successful  steamboat 
run  from  New  York  City  to  Albany.     The  New  York  legislature  soon 
gave  Fulton  and  a  partner  exclusive  rights  to  navigate  the  waters 
of  New  York  state.     They,   in  turn,   sold  to  Aaron  Ogden  the  right 
to  operate  between  New  York  City  and  the  New  Jersey  shore. 

Meanwhile,  Thomas  Gibbons  secured  a  coasting  license  from 
the  U.S.  Congress  to  run  two  steamships  between  New.  York  and 
New  Jersey-     Competition  between  Gibbons  and  Ogden  became  fierce . 
Finally  Ogden  petitioned  the  New  York  courts  to  order  Gibbons  to 
discontinue  his  business.     They  did  so  and  Gibbons  appealed  the 
New  York  Court's  decision  to  the  Supreme  Court. 

Gibbons  argued  that  under  the  Constitution  Congress  had 
complete  power  to  regulate  commerce.     Therefore,  his  federal 
license  to  operate  steamboats  was  valid.     Ogden  countered  that 
the  commerce  power  applied  only  to  "transportation  and  sale"  of 
goods,  not  to  navigation.     Navigation  was  left  to  the  states  to 
regulate.     Therefore,   his  New  York  license  was  valid. 

The.  Constitutional  Issue 

The  case  raised  two  key  issues.     First,  what  did  "commerce11 
include?     Did  Congress  have  the  power  under  the  commerce  clause 
(Article  I,   Section ,8)   to  regulate  navigation?     Second,  was  that 
power  exclusive  or  did  the  states  also  have  power  to  regulate 
interstate  commerce  within  their  boundaries? 

The  ^Decision 

The  Court  ruled  for  Gibbons.     In  doing  so,   it  defined 
commerce  broadly.     Commerce  is  more  than  traffic,   the  Court  said. 
It  included  all  kinds  of  business  and  trade  "between  nations  and 
parts  of  nations    (the  states)"  including  navigation. 

The  Court  also  ruled  that,   should  a  state  law  regulating 
commerce  interfere  with  a  federal  law,   the  federal  law  was  al- 
ways supreme.     This  was  why  the  New  York  law  giving  Ogden  his 
license  was  invalid.     The  New  York  law ( interfered  with  the  federal 
coasting  law  under  which  Gibbons  got  his  license. 

The  Court,   however,   left  open  the  second  issue  involved  ln^ 
the  case.     Thus,   the  court  did  not  resolve  the  question  of  whether 
states  could  regulate  areas  of  commerce  Congress  had  not  regulated 
Nor  did  the  Court  decide  whether  the  states  could  regulate  com- 
merce simultaneously  with  Congress.     These  issues  would  have  to 
be  settled  over  the  next  several  decades  in  many  additional  rul- 
ings by  the  Court. 


The  Gibbons  case,   however ,   set  a  basic  precedent.  The 
Court's  decision  began  a. vast  expansion  of  federal  control.  It 
paved  the  way  for  later  federal  regulation  of  transportation/ 
communications,  buying  and  selling  and  manufacturing.     In  the 
Twentieth  Century,  for  example,   the  Court. has  said  that  a  farmer 
may  be  fined  under  the  "commerce . clause"  for  producing  a  small 
amount  of  wheat  for  his  own  use  in  violation  of  the  quota  set 
by  the  Department  of  Agriculture.     Little  economic  activity  re- 
mains outside  the  regulatory  power  of  Congress  today. 

WORKSHEET:      GIBBONS  V.   OGDEN  (1824) 

i.     Where  did  Aaron  Ogden  get  his  license  to  operate  steamboats? 


2.     where  did  Thomas  Gibbons  get  his  license  to  operate  steam- 
boats? ==__  .  

3-     Why  did  Ogdon  petition  the  New  York  Courts?  .  


4.     Why  did  Gibbons  appeal  the  decision  of  the  New  YorJc  Courts 
to  the  Supreme  Court?  -    _     ._  .  _.  .  


5.  How  did  Gibbons  use  the  "commerce  clause"  of  the  Constitution 
to  support  his  position? 

a.     He  claimed  that  the  clause  gave  the  President  author- 
~  ity  to  invalidate  all  state  licenses. 

  b.     He  claimed  that  the  clause  gave  Congress  power  to 

'        "  regulate  navigation  and  hence  grant  his  license. 

  c.     He  claimed  that  the  cl^se  allowed  the  Supreme  Court 

to  issue  the  necessary  licenses. 

6 .  Who  won  the  case?  

7.  How  did  the  Court  define  commerce  in  this  decision? 


8.     Which  of  the  following  are  correct  statements  about  the  out- 
come of  this  case? 

  a.     Congress  may  regulate  any  matter  that  affects  inter- 

~  state  commerce. 

b.     Congress 1  power  over  commerce  stops  at  the  state  line. 

  c.     Federal  laws  regulating  commerce  are  supreme  over 

"       "  state  laws,   should  they  conflict. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
V-4;        Gibbons  v.  Ogden  (1824) 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
that  set  the  precedent  for  the  expansion  of  Congress'  power  over 
commerce.     The  Court  interpreted  commerce  broadly  and  ruled 
cohere!  included  not  only  navigation,  but  all  forms  of  commerce, 
trade  and  business. 

Connection  to  Textbooks-  - 

The  Gibbons  case,  along  with  McCulloch  v..  Maryland,  was  one 
of  two  landmark  cases  that  greatly  e^anded  .the  powers  of  the 
new  national  government  at  the  expense  of  the  states. __Thxs  les- 
son could  be  Ssed  to  reinforce  government  textbooks '_orxef  treat- 
ments of  the  case  or  to  supplement  history  text  discussions  ot 
the  growth  of  the  American  economy     and  federal  power  during  the 
era  of  Chief  Justice  Marshall. 

Objectives 

Students  are  expected  to: 

1.  know  how  the  issue  in  this  case  arose; 

2.  explain  the  connection  of  this  case  to  the  "commerce  clause" 

3.  identify  the  constitutional  issues  settled  by  this  case  and 
those  left  unsettled; 

4.  explain  the  impact  of  the  decision  on  the  growth  of  Congress1 
power  over  commerce. 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Tell  students  that  they  are  to  analyze  a  Supreme  Court  case 
that  helped  greatly  expand  the  powers  of  the  national  govern 
ment. 

Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  Gibbons  case. 

•  Ask  students  to  use  the  worksheet,  which  follows  the  di- 
gest, to  analyze  the  case. 
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•  After  students  complete  the  worksheet,  conduct  a  dis- 
cussion about  it. 

•  Be  certain'  that  students  comprehend  the  issue,   the  de- 
cision, the  constitutional  basis  of  the  decision  and  the 
constitutional  significance  of  the  decision. 

Concluding  The  Lesson 

»     Point  out  to  the  class  that  John. Marshall1 s  decision 
in  the  Gibbons  case  has  been  called  "the  emancipation 
proclamation  of  American  commerce."     Ask  students  to 
explain  what  this  statement  means ,  given  their  know- 
ledge of  the  decision. 


Suggested  Reading  > 

Dangerfield,  Geo.  ie,   "The  Steamboat  ease**  in  J.  Garraty  (ed.) 

Quarrels  That      ,ve-  Shaped  The-Gonstitution   (New  York:  Harper 
Torchbooks,      974) ,   pp.   49-62.  " 
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CHARLES  RIVER  BRIDGE  V; .  WARREN  BRIDGE  (1837) 


In  1828/  the  state  government  of  Massachusetts  granted  a 
charter  for  construction  of  a  bridge  across  the  Charles  River  to 
connect  Boston  with  Cambridge;"    This  new  bridge  --'The  Warren/ 
Bridge  —  was  to  be  Built  near  an  older  bridge,   the  Charles  River 
Bridge.,     Owners  of  the  Charles  River  Bridge  Company  said  that  their 
charter,  which  had  been  granted  in  1785,  gave  them  the  right  to  pre- 
vent construction  of  a  hew  bridge.     They  claimed  the  hew  bridge 
could  cause  them  a  great  loss  of  profits  from  tolls  paid  by  users 
of  their  bridge. 

Owners" of  the  Charles  River  Bridge  Company  argued  that  crea- 
tion of  the  Warren  Bridge  Company  violated  their  charter,  which 
thereby  violated  the  "contract  clause"  of  the  United  States  Consti-  - 
tution.     They  pointed  to  the  Supreme  Court  decision  in  Dartmouth 
College  v;  Woodward,  1819,  which  seemed  to  support  their  argument 
that  the  terms  of  a  contract  should  not  be  violated.     They  complained 
that  the  Warren  Bridge  Company  should  not  be  allowed  to  compete 
with  them;  " 


Should  a  contract  granted  by  a  state  government  be  interpreted 
so  as  to  stop  the  state  from  granting  another  charter  to  build  new 
public  facilities  that  would  meet  important  public  needs? 


The  court  decided  against  the  Charles  River  Bridge  Company.1 
The  vote  was  5-2.     Chief  Justice  Roger  Taney  wrote  the  majority  opin- 
ion, which  emphasized  that  public  charters  must  be  interpreted  so  as 
to  give  the  benefit  to  public  and  community  needs .     Thus ,   the  state 
of  Massachusetts  had  the  right,  under  the  Constitution,  to  charter 
the  building  of  a  bridge  that  would  compete  with  another  bridge  it 
had  contracted  for  earlier. 

Chief  Justice  Taney  was  not  ignoring  the  "contract  clause"  in 
Article  I,  Section  10  of  the  Constitution,  which  says  that  "No  state 
shall   .   .    .  pass   (any)   law  impairing  the  Obligation  of  Contracts . " 
He  believed  in  private  property  rights  and  the  sanctity  of  contracts . 
However ,  he  opposed  interpretation  of  a  contract  so  as  to  infringe 
upon  the  rights  or  needs  of  the  public.     The  contract  granted  to  the s 
Charles  River  Bridge  Company  did  not  say  specifically  that  no  other 
company  could  build  a  bridge  nearby -Thus,  Taney  and  the  majority 
of  the  Court  would  not  allow  the  contract  to  be  interpreted  so  as  to 
give  exclusive  rights  to  the  older  and  established  Charles  River 
Bridge  Company . 

The  decision  in  this  case  opposed  business  monopolies  when  they 
seemed  to  hurt  the  public.     Private  businesses  were  encouraged  to 
compete  freely  with  one  another.    .There  was  support  for  the  right  of 
state,  governments  to  decide,  under  the  Tenth  Amendment,  whether  or 
not  to  grant  new  charters  to  build  new  facilities  to  serve  the 
public,   such  as  highwayshr^gilroads  and  bridges. 


itiona  1  Issue 
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WORKSHEET:     CHARLES  RIVER  BRIDGE .V.   WARREN  BRIDGE  (1837) 

In  this  case,  who  was  complaining  about  violation  of  a 
contract?  -         :  :  -  -  -  ■  ■  ■--  -  :-  


What  did  the  "contract  clause"  of  the_ Constitution  have 
to  do  with  the  complaint, in  this  case?     Select  correct 
answers  among  the  following  statements.     Be  prepared  to 
explain  your  answers. 

  a.     The  "contract  clause"  says  that  rid  state  govern- 
ment has  the  right  to  pass  a  law  overturning 
the  terms  of  a  contract, made  with  a  private 
business.     The  Charles  River  Bridge  Company  ar- 
gued that  the  state  of  Massachusetts  violated 
this  part  of  the  Constitution. 

:   b.     Owners  of  the  Warren  Bridge  believed  that  the 

state  of  Massachusetts  had  violated  their  con- 
tract with  the  Charles  River  Bridge  Company ^ 

  c.     Owners  of  the  Charles  River  "Bridge  believed 

they  had  a  contract  that  banned  construction  of 
any  other  bridge  near  to  their  bridge. 

Did  the  decision  in  this  case  favor  the  owners  of  the 
Charles  River  Bridge  or  the  Warren  Bridge?    -   

What  rights  were  gained  by  the  winners  in  this  case? 


How  was  the  Constitution  used  to  support  the  decision  in 
this  case?     (Clue:     How  did  the  majority  interpret  the 
meaning  of  the  "contract  clause"  of  the  Constitution?) 

 ;  t  


Which  of  the  following  are  correct  statements  about  the 
effects  of  this  decision  on  Americans?     4®  prepared  to 
explain  your  answers. 

  a.     Competition  between  businesses  was  encouraged. 

  b.     The  right  of  state  governments  to  make  certain 

kinds  of  decisions  was  supported. 

-_     .   c.     The  growth  of  transportation  facilities  used  by 
the  public  was  encouraged. 

 '    d.     Property  rights  in  contracts  were  weakened. 
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LESSON  PLAN  AND  NOTESyFOR  TEACHERS 

:  \  ' 

V-5.        Charles  River  Br.idge  v .  Warren  Bridge  (1837) 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case. 
The  emphasis  is  on  the  Courtis  interpretation  of  the  "contract 
clause"  t_  which  enlarged  competition  between  businesses  providing 

public  facilities.     Th£  way  was  opened  for  state  governments  to  

encourage  extensive  development  of  bridges ,  highways  and  railroads . 

Connec^xo^td [  Textbooks  • 

The  Charles  River  Bridge  Case\ exemplifies  the  Jacksonian 
point  of  view  in  a  Supreme  Court  .Decision.     It. was  the  first  major 

decision  of  the  court  under  Chief  Justice  Roger  Taney,  a  protege  

of  President  Jackson,     Thus,   this  case  might  be  used  in  conjunction 
with  American  history  textbook  chapters,  on  the  Jackson  Era.  The 
leading  textbooks  tend  to  overload  this  landmark  case  in  constitu- 
tional development/ J) 

Objectives 

Students  are  expected  to:  \ 

1.  know  how  the  issue  in  this  case  arose; 

2.  explain  the  connection  of  this  issue  to  the  "contract  clause" 
of  the  Constitution; 

3.  identify  rights  that  were  won  and  lost  by  contending  parties; 

4.  explain  the  effects  of  the  decision  in  this  case  bn  states' 
rights,  competition  between  businesses ,  development  of  public 
facilities  and  property  rights. 

Suggestions  For  Teaching  The  Lesson  N 

Opening  The  Lesson 

•  Tell  students  that  they  are  to  analyze  a  Supreme  Court  case 
that  reflected  certain  ideals  of  Jacksonian  Democracy,  such 
as  free  enterprise,  states1  rights  and  public  needs. 

Developing  The  Lesson 

•  Have  students  read  the,  digest  of  the  Charles  River  Bridge 
Case. 
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Ask;  students  to  use  the  worksheet,  which  follows  the  digest, 
to  analyze  the  case. 

After  students  complete  the  worksheet,  conduct  a  discussion 
about  iti 

Be  certain  that  students  comprehend  the  issue,  the  decision, 
the  constitutional  basis  of  the  decision  and  the  constitu- 
tional significance  of  the  decision. 


Concluding  -The-^esson 

«    Focus  attention  on  the  "contract  clause"  of  the  Constitution 
in  Article  I,  Section  10.     Emphasize  that  ehief  Justice 
Taney  was  not  disregarding  the  "contract  clause"  in  this 
decision.     Rather,  he  argued  that, ;in  this  instance,  the 
contract  did  not  say  precisely  that  the  Charles  River  Bridge 
Company  had  a  monopoly. 

•    Read  the  following  quotation  from  Justice  Taney's  opinion 
in  this  case: 

if  a  contract  on  that  subject  can  be  gathered 
from  the  charter,  it  must  be  by  implication,  and 
cannot  be  found  in  the  words  used  ....  In 
charters  of  this  description,  no  rights  are  taken 
from  the  public,  or  given  to  the  corporation,  be- 
yond those  which  the  words  of  the  'charter,  by 
their  natural  and  proper  construction,  purport 
to  convey . 

Ask  students  to  explain  Tandy's  reasoning  by  answering  this 
question:     Why  did  Taney  be x^. eve  that  the  Charles  River 
Bridge  Company  could  not  use  the  "contract  clause"  as  an 
argument  in  behalf  of  their  claim  in  this  case? 

m    Ask  students  to  discuss  this  question:     How  did  the  decision 
in  this  case  support  Jacksonian  values  such  as  free  enter- 
prise,  states1  rights  and  the  rights  of  common  people? 

Suggested  Reading 

Following  is  an  interesting  case  study  of  the  Charles  River 
Bridge  case  written  fay  an  eminent  historian,  Henry  Graff.  It 
appears  in  a  book  about  16  -landmark"  Supreme  Court  ..decisions . 

Garraty,  John  A.    (ed.).     Quarrels  That  Shaped  the  Constitution 
(New  York:     Harper  and  Row,  Publishers,  1964),  pp.  62-76. 
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V-6.         DRED  SCOTT  V.    SANDFORD  (1857) 

When  it  was  written  in  1787  the  Constitution,  in  effect, 
permitted  slavery. _  Several  of  the  Founding  Fathers  owned  slaves. 
Others  were  opposed  to  slavery. 

The  problem  of  how  to  deal  with  slavery  was  a  hotly  con- 
tested issue  during  the  Constitutional  Convention,  and  it  con- 
tinued to  be  a  problem  that  plagued  the  new  nation.     By  the 
1850 1 s  slavery  was  forbidden  in  some  states  and  protected  in 
others . 

In  1834,  Dred  Scott,  a  black" slave,  was  taken  by  his  mas- 
ter to  Rock  Island,   Illinois,  where  slavery  was  prohibited  by 

law.     He  was  later  taken .into  the  Wisconsin  Territory,  another  

area  in  which  slavery. had  been  forbidden.     Scott  was  then  brought 
back  to  Missouri,  a  slave,  state.     Scott  brought  suit  against 
his  master  claiming  that  he  was  a  free  man  because  he  had  re- 
sided in  areas  where  slavery  was  forbidden. 

The  Constitutional-Xsgxie 

The  case  involved  two  basic  issues .     First,  was  Scott,  as 
a  black  slave,  a  citizen  under  the  Constitution  and  thus  entitled 
to  sue  ::or  his  freedom? 

Second,  by  living  on  free  soil  did  Scott  gain  the  right  to 
freedom  which  Missouri  had  to  respect?     This  question  involved 
a  larger  issue.     Was  the  Missouri  Compromise,  which. had  made 
the  territory  of  Wisconsin  free  soil,  constitutional? 

The  Decision 

By  a  7  to  2  vote,  the  Court  ruled  against  Scott.  The 
Cburt  said  that  under  the  Constitution  slaves  or  the  descen- 
dants of  slaves  could  neither  become  citizens  of  the  United 
States  nor  be  entitled  to  the  rights  and  privileges  of  citizen- 
ship.    Thus ,  Scott  must  remain  a  slave.     Chief  Justice  Roger 
Taney  wrote  that  slaves ,   "are  not  included  and  werVnot  intend- 
ed to  be  included  under  the  word  .'citizens '   in  the  Constitution. " 

The  Court  then  went  a  step  beyond  the  question  of  Scott's 
status .     It  ruled  that  the  Missouri  Compromise,  a  law  passed  by 
Congress  banning  slavery  in  certain  territories,  was  unconsti- 
tutional .     Taney  said  that  Congress  had  ho  power  to  declare 
certain  territories   "free"  of  slavery.     To  do  so,   said  Taney, 
would  deprive  slave-owning  citizens ,  who  came  into  such  a  "free11 
territory,  of  their  property   (i .e .   slaves) .     According  to  Taney, 
this  was  a  violation  of  the  5th  Amendment  ban  against  depriving 
citizens  of  property  without  due  process  of  law. 

The  Dred  Scott_ decision  failed  completely  to  help  settle 
the  slavery  issue.    _It  enraged  many  Americans  and  worsened;  the 
division  between  "slave  states"  and  "free  states.11     As  a  result, 
the  decision  contributed  to  the  coming  of  the  Civil  War. 
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The_Civil  War  finally  ended  slavery,  and  the  13th  Amend- 
ment  (1865)  made  it  unconstitutional.     The  14th  Amendment  (1868) 
gave  blacks,  citizenship.     Thus ,   the  bred" Scott  decision  was 
overturned  by  amending  the  Constitution. 


WORKSHEET:     DRED  SCOTT  V.  SANDFORD  (1857) 
1.     What  question  did  Dred  Scott  bring  to  the  Supreme  Court? 


2.     What  facts  made  Scott  think  he  could  sue  for  his  freedom? 


3,  Did  the  Court  rule  for  or  against  Scott?    - 

4,  Which  of  the  following  statements  explain  the  Court's  ruling 
in  the  Dred  Scott  case?  - 

  a.     Under  *  the  Constitution  slaves  could  not  be, citizens. 

b.     Slavery  was  to  be  prohibited  in  all  new  territories. 

  c.     The  13th  Amendment  ending  slavery  was  unconstitu4- 

tional. 

  d.     congress  had  no  constitutional  authority  to  ban 

slave.-y  in  territories  like  Wisconsin. 

5,  Why  did  the  Court  rule  that  the  Missouri  Compromise  was  un- 
constitutional?    (Clue:     How  did  the  Court  interpret  the 
5th  Amendment?)     —   


6.     Which  of  the  following  Amendments  eventually  overturned  the 
Dred  Scott  decision?     Explain  what  each  Amendment  you  choose 
did. 

  a.     the  10th  Amendment 

  b.     the  13th  Amendment 

  e.     the  14th  Amendment 


d#     the  17th  Amendment 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

Dred  Scott  v.   Sandford  (1857) 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
on  the  status  of  blacks  under  the  Constitution.     In  this  famous 
case,   the  Court  ruled  that  blacks  were  not  and  could  not  be- 
come citizens  pi  the  United  States.     The  Court  also  ruled  the 
Missouri  Compromise  of  1820,  which  had  banned  slavery  in  the 
territories ,  was  unconstitutional . 

Connection  to  Textbooks 

This  lesson  could  supplement  history  textbook  material  on 
the. causes  of  the  Civil  War  and . the  abolition  of  slavery.  It 
.would  ^strengthen  government  textbook  material  on  the  powers  of 
the  Supreme  Court  or  the  civil  rights  movement. 

Objectives 

Students  are  expected  to: 

1.  know  how  the  issue  in  the  case  arose; 

2.  identify  the  Court's  two'  rulings  in  the  case; 

3.  explain  the  relationship  of  the  5th  Amendment  to  the  Court's 
rulings  on.,  the  Missouri  compromise; 

4.  explain  the  effects  of  the  decision  on  blacks  and  the  onset 
of  the  Civil  War; 

5.  identify. two  constitutional  amendments  that  overturned  the 
decision. 

•> 

Suggestions  -  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Tell  students ; they  are  going  to  analyze  a  case  thought" 
by  many  to  be  the  most  ill-considered  decision  in  the 
history  of  the  Supreme  Court. 

Developing  The  Lessc 

•  Have  students  read  the  digest 'of  the  ise. 


Ask  students  to  use  the  worksheet,  which  follows  the 
digest  to  analyze  the  case ; 

After  students  complete  the  worksheet,   conduct  a  dis- 
cus s  ion  about  i t . 

Be  certain  students  understand  that  the  Court  dealt  with 
two  distinct  issues  in  the  case.      (1)   ebuid  blacks  be- 
citizens  under  the  constitution?     (2)   Could  Congress 
ban  slavery  in  the  territories?  - 

Concluding  The  Lesson 

Tell  the  class  that  one  scholar  has  concluded  that, 
"all  in  all,   the  Dred  Scott  decision  did  the  Court  pro- 
found and  lasting  harm. "     Ask  why  someone  might  arrive 
at  such  a  judgment?     How  could  the  decision  harm  the 
Court? 

(Note:     The  decision  damaged  the  prestige  and  authority 
of  the  Supreme  Court  by  dividing  the  country  and  helping 
to  bring  on  the  Civil  War.     In  addition,  as  attitudes 
toward  blacks  became  more  enlightened ,  the  Court's  rul-  . 
ing  was  seen  as  embarrassing  to  a  democratic  nation. ) 


Suggested  Reading 

Catton,  Bruce .     "The  Dred  Scott  Case,"     in  J.  Garraty  (ed.j, 
Quarrels  That  Have  Shaped  The  Constitution   (New  York: 
Harper  and  Row,  Publishers,  1964)  ,  pp.  77-89 . 


Fehrenbacher ,  Don .     The-^xed-  Soot t— Case:     I^ts  -Si^ni£icance-^n 
American-Law - &  Politics   (New  York:     Oxford  University 
Press,   1978) . 
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V-7.         EX  PARTE  MILLIGAN    (18  66) 

 In  1864,  Lambdin  P-  Milligan  was  arrested  by  the  general 

in  command  of  the  military  district  of  Indiana.     The  Civil  War 
sti3l  raged  in  other  parts  of  the  country.     Federal,  agents  al- 
ledged  they  had  collected  evidence  of  a  conspiracy  by  Milligan. 
and  others  to  release  and  arm  rebel  prisoners  so  they  could  take 
part  in  an  invasion  of  Indiana  by  Confederate  troops. 

_  Milligan  was  brought  before  a  special  military  court  in- 
stead of  the  regular  civil  courts  that  were  still  operating  in 
Indiana.     The  military  court  convicted  Milligan  of  conspiracy 
and  sentenced  him  to  death. 

Early  in  the  Civil  War,   President  Lincoln  had  put  huge 
sections  of  the  country  under  military  rule  and  replaced  civil- 
ian trial's  with  military  courts  for  those  accused  of  insurrec- 
tion.    Lincoln  also  suspended  the  ^rit-Qt- habeas  corpus  in 
such  situations .     This  is  a  court  order  to  an  official  who  has 
a  person  in  custody  to  bring  the  prisoner  to  court  and  explain 
why  the  person  isbeing  detained.     This  is  a  basic  civil  lib- 
terty  that  prevents  arbitrary  arrest. 

Article  I,   Section  9  of  the  Constitution  says,  "The 
privilege  of  the  writ  of  habeas  corpus  shall-  not  be  suspended, 
unless  when  in  cases  of _ rebellion _ or . invasion  the  public  safety 
may_require  it."     Lincoln  believed  his  order,   later  confirmed 
by  Congress,  was  necessary  to  preserve  the  union. 

Milligan  applied  to  a  civilian  court  in  Indiana  for  a 
writ  ofLJiakeas  r:oxpus.     He  claimed  his  conviction  was  unconsti- 
.  tutional  and  asked  for  his  right  to  a  trial  by  jury  in  a  civil- 
ian court.     The  issue  came  before  the  Supreme  Court  in  1866. 

The  Constitutional  Issue 

Mil_liganfs  guilt  or  innocence  was  not  in  question.  The 
issue  before  the  Court  was  clear.     Could  the  government  in  war- 
time suspend  citizens'   constitutional  rights  and  set  up  mili- 
tary courts  in  areas   (1)  which  were  free  from  invasion  or  re- 
bellion and   (2)   in  which  the  civilian  courts  were  still  operat- 
ing? 

Tfce_  Decision 

\    The  Court  answered  this  question  with  a  strong  "no. 11  The 
Court  ruled  that  suspending  the  right  of  habeas  corpus  and  try- 
ing civilians  in  military  courts  when  civilian  courts  still 
operated  violated  the  Constitution. 

In  its  opinion^   the  Court  declared  that  the  civilian  courts 
had  been  open  in  Indiana  and  that  the  state^was  far  removed  from 
the  battle  zone .     Thus,  neither  the  President  nor  Congress  could 
legally  deny  to  ah  accused  person  a  civilian  trial  by  jury  and 
due  process  of  law,  as  guaranteed  by  the  Constitution.' 

*  The  Milligan  decision  represented  a  great  victory  for  Amer- 
ican civil  liberties  in  times  of  war  or  internal  turmoil.  The 
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Court  upheld  the  idea  of  civilian  control  over  the  military  even 
in  times  of  great  stress  and  emergency.    And. it  reaffirmed  that 
the  right  of  citizens  to  due  process  of  law  remains  absolute  as 
long  as  civilian  courts  are  operating. 

WORKSHEET:     fix  PARTE  MILLIGAN  (1866) 
1.     Why  was  Milligan  arrested?     


2.     Who  arrested  and  tried  Milligan? 


3.     What  is  a  writ  of  habeas  corpus? 


4.     In  this  case,  what  was  Milligan1  s  complaint? 


5.     What  does  Article  I,  Section  9  of  the  Constitution  Have  to 
do  with  Milligari's  complaint? 

a.  Milligan  based  his  request  for  a  .trial  by  jury  on  this 
provis  ion .  TRUE  FALSE 

b.  The  Secretary  of  War  closed  civilian  courts  under  this 
provision.  TRUE  FALSE 

c.  Lincoln  based  his  order  suspending  habeas  corpus  on 
this  provision.  TRUR  FALSE 

6  .     Who  won  the  case?   .  -  _  -  

7.   .  How  was  the  Constitution^used  to  support  the  decision  in  this 
case?  -  (Clue:     How  did  the  Court  interpret  that  part  of 
Article  I,  Section  9,  Clause  2  which  says  the  writ  of  habeas 
-  corpus  may  be  suspended  when  .   .    .  public  safety  demands 
it?)    j   •   :  .  


ERLC 


8.     Which  of  the  following  are  correct  statements  about  the 
effects  of  this  decision?     Be  prepared  to  explain  your 


answers . 


a#  The  wri-t^of  habeas-corpus  may  not  be  suspended  unless 
an  emergency  is  great  enough  to  close  the  civilian 
courts . 

b.  Congress  and  the  President,  acting  together,  may  set 
up  military  tribunals  in  non-war  areas  even  if  the 
regular  courts  are  open . 

The  principle  of  civilian  control  over  the  military 
was  upheld.  £jH  I 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
Ex  parte  Milligan  (1866) 

Preview  of  Main  Points 

This_ lesson  is  a  digest  of  a. landmark  Supreme  Court  case 
in  the  field  of  civil  liberties.     The  Court  ruled  that  neither 
President  nor  Congress  had  the  authority  to  suspend  the  right 
of  habeas  corpus  or  replace  civilian  courts  with  military- courts 
while  civilian  courts  were  still  in  operation. 

Connection  to  Textbooks 

This  lesson  could  be  used  to  supplement. history  textbook 
material  6n° the  Civil  War  and  President  Lincoln's  decisions 
during  that  crisis*     The  lesson  would  compliment  government 
text  discussions  of  civil  liberties ,  due  process  of  law  and 
the  writ  of  habeas  corpus. 


Objectives 

Students  are  expected  to: ' 

1.  know  how  the  issue  in  this  case  arose; 

2.  define  the  meaning  of  writ  of  habeas  corpus; 

3.  identify  the  role  of  Article  I,   Section  9  of  the  Constitu- 
tion in  the  case ; 

4.  explain  the  constitutional  basis  of  the  Court's  decision; 

5.  identify  the  significance  of  the  decision  for  civil  liberties. 

Suggestion^- Far -Teaching  The-  Lesson 

Opening  The  Lesson 

•  Tell'  students  they  are  to  analyze  a  famous  .Civil  War  case 
that  reaffirmed  two  essential  princ iples  of  American  civil 
liberties :      (1)   the  right  of  civilians  to  due  process  of 
law  free  from  military  interference  and   (2)   the  idea  of 
civilian  control  of  the  military. 

Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  case. 
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•  Ask  students  to  use  the  worksheet,  which  follows  the 
digest;  to  analyze  the  case. 

•  After  students  complete  the  worksheet,  conduct  a  dis- 
cussion about  it. 

•  Be  certain  that  students  comprehend. the  role  of  Article  I, 
Section  9,  Clause  2  of  the  Constitution  in  the  case/ 

Concluding  Tha-  Lesson 

•  Have  students  read  the  5th  Amendment   (guaranteeing,  "due 
process  of  law")   and  the  7th  Amendment   (guaranteeing  the 

right  to  a  trial  by  jury)_.  Ask  how  President  Lincoln's 

order  might  have  violated  those  Amendments.     Ask  why 
Lincoln  issued  such  an  order. 

•  Inform  the  class  that  one  scholar   (the  historian  Allan 
Nevins)   has  stated  that,   HThe  heart  of  this  decision 
(Ex  parte  Milligan)   is  the  heart  of  the  difference  be- 
tween the  United  States  of  America  and  Nazi  Germany  or 
Communist  Russia," 

Ask  studerjts:     What  does  this  statement  mean?     How  does 
the  court's  decision  in  Ex  parte  Milligan,  relate  to  the 
difference  between  the  United.  States  and  Russia?  Do- 
•    they  agree  or  disagree  with  this  statement?  Why? 

•  You  might  want  to  inform  students  that  the  Court's  de-  •  , 
cision  in  Ex  parte-  Milligan  still  stands  as  precedent 
today.     There  have  been  no  further  efforts  to  suspend 

the  writ  of  habeas  -corpus  in  the  continental  United 
States  since  Lincoln's  order  during  the  Civil  War.  How- 
ever, after  the  attack  on  Pearl  Harbor  in  1941,  Presi- 
dent Franklin  Delano  Roosevelt  put  the  Hawaiian  Islands 
under  martial  law.     He  replaced  all  civil  courts  with 
military  courts.     In  Duncan  v.  Kahanamoku   (19.46)  .the 
Supreme  Court  ruled  FDR's  action  was  unconstitutional. 


Suggested  Reading 

Nevins,  Allan.'    "The  Case  of  the  Copperhead  Conspirator," 

in  J.  Garraty  (ed» ) ,  Quarrels  That  Have ^Shaped- the -Consti- 
tution    (New  York:     Harper  Torchbooks,  1964).  pp*  90-108. 
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Murin  y.   Illinois  was  this  first  of  a  famous  group  of  cases 
usually  called  the  "Granger  cases ." .   These  cases  resulted  from 
the  rapid  growth  of  manufacturing  and  transportation  companies 
after  the  Civil  War   (1860-1865) . 

Many  of  these  companies ,  particularly  the  railroads  and 
operators  of  huge  grain  warehouses,  began  to  abuse  the  nearly 
complete  control  they  had  over  the  hauling  and  storage  of  farm 
products/  especially  grain.     The  railroads  and  grain  warehouses 
charged  farmers  very  high  prices  and  often  tried  to  cheat  them. 
By  the  1870,s,   things  had  become  so  bad  that  one  newspaper,  the 
Chicago  Tribune,  called  the  grain  warehouses  "blood  sucking 
insects. " 

In  response  to  such  conditions,  a  large,  politically  pow- 
erful farm  group,   the  Grange,     developed.     Farmers  in  the  Gran- 
ger Movement  influenced  state  legislatures  in  the  midwest  to  pass 
numerous  laws  subjecting  railroads,  warehouses  and  other  public 
utilities  to.  sharp  regulation  of  prices  charged  for  hauling 
freight  and  storing  grain. 

The  railroads  and  grain  warehousers  fought  the  state  regu- 
lation of  their  businesses  in  the  courts.     They  claimed  the  so- 
called  "granger  laws"  passed  by  state  legislatures  violated  the 
Constitution  in  three  ways:     (1)   they  infringed  on  Congress1 
right  to  regulate  interstate  commerce,    (2)   they  violated  the 
Constitution 1 s  prohibition  against  interfering  with  contracts  and 
(3)    they  violated  the  14th  Amendment  by  depriving  businesses  of 
their  liberty  and  property  without  due  process  of  law. 

The  Constitutional  Issue 

The  Munn  case  posed  a  clear  and  important  question  for  a 
nation  with  rapidly  developing  industries.     Did  the  Constitution 
permit  a  state  to  regulate  privately-owned  businesses? 

The  Decision 

The  Court  ruled  7  to  2  for  the  states.     It  said  the  Illinois 
state  legislature  could  validly  fix  maximum  rates  for  the  storage 
of  grain  at  Chicago  and  other  places  in  the  state.     Chief  Justice 
Morrison  R.  Waite  wrote  the  majority  opinion.     Waite  set  forth  a 
doctrine  that  both  Congress  and  state  legislatures  use  today  to 
regulate  many  private  business  activities .     This  is  the  doctrine 
of  "business  affected  with  public  interest." 

Waite  said  that  when  business  "has  public  consequence  and 
affect (sj   the  community  at  large". it  is  a  "business  affected  with 
a  public  interest;"     Under  the  Constitution  the  states  can  regu- 
late such  businesses  and  the  owner  of  such  a  business ."must  sub- 
mit to  be  controlled  by  the  public  for  the  common  good." 

The  Court's  decision  established  the  power  of  government 
to  regulate  businesses  other  than  public  utilities.     Today  Congress 
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and  state  legislatures  exercise  tremendous  regulatory  powers. 
In  a  single  recent  year,  for  example,   the  federal  government  ' 
alone  issued  7,900  new  regulations;     The  constitutional  basis 
for  much  of  this  activity  comes  directly  from  the  Court's 
decision  in  Munn-  v  ^  - 1 1  i  i  npis- . 

WORKSHEET:     MUNN  V.    ILLINOIS  (1877) 

1.     How_did  the  railroads  and  warehousers  abuse  their  power  in 
dealing  with  farmers?       _.  _. 


2.  What  was  the  Grange?  J      -  - 

3.  "Granger  laws"  were: 

a.     laws  regulating  the  activities  of  the  Grange 
.         b.     laws  regulating  the  activities  of  railroads  and  ware- 
~  housers     _  _  _ 
  c.     laws  establishing  the  Grange 

4.  The  railroads  and  Warehousers  claimed  laws  regulating  their 
activities  violated  the  Constitution  because: 

a.   ^  -  a  

b.      

c .   -'-  -   ;  .  

5.  What  was  the  Court's  decision?    -  _  -   _  -  


6.     What  is  the  doctrine  of  a  "business  affected  with  a  public 
in teres  t ? "  


7.     Which  of  the.  following  are  correct  statements  about  the* 
effects  of  this  decision  on  Americans?     Be  prepared  to 
explain  your  answers. 

  a.  The  Grange  was  discredited. 

b.  The  power  of  government  to  regulate  private  business 
"    ~  was  established. 

  c.  The  railroads  continued  to  expand  and  dominate  national 

transportation . 

d.  The  precedent  was  set  for  today's  extensive  government 
~~~  regulation  of  economic  activities  - 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
V-8 .        Munn  v-   Illinois  (1873) 
Preview  of  Main  Points 


This  lesson  is  a. digest  of  a  landmark  Supreme  Court  case 
dealing  with .government  regulation  of  business.     The  Court  held 
a  state  could  regulate  private  business  and  set  the  precedent 
for  government  regulation  of  business  that  prevails  today. 

Connection  to  Textbooks 


The  Munn  ease  could  be  used  in  conjunction  with  history 
textbook  chapters  on  the  post  Civil  War  expansion  of  business, 
and  commerce.     The  lesson  could  supplement  government  textbook 
discussions  of  government  regulation  of  the  economy  and  business. 


Objectives 

Students, are  expected  to: 

1.     know  how  the  issue  in  the  case  arose; 

identify  the  role  of  the  Grange  and  "Granger  laws"  in 
development  of  the  case; 

3.  know  the  constitutional  arguments  in  the  catse; 

4.  explain  the  place  of  the  doctrine  of  "business  affected 
with  a  public  interest"  in  the  decision;  ; 

5.  identify  the  effect  of  the.  decision  on  government  regula- 
tion of  business. 

Suggestions^Jox -Teaching  The  Lesson 

Qpenin^The  Lesson 

•    Tell  students  they  are  to  analyze  a  Supreme  Court  case 
that  established  the  power  of  government' to  regulate 
privately-owned  businesses . 


V-8 


497 


Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  Munn  case. 

•  Ask  students  to  use. the  worksheet,  which  follows  the 
digest,   to  analyze  the  case. 

•  After  students  complete  the  worksheet,  conduct  a  dis- 
cussion about  it. 

•  Be  certain  students  understand  the  doctrine  of  "business 
affected  with  a  public  interest." 

Concluding  The  Lesson 

•  Inform  students  that  today  government  regulates  a  great 
many  aspects  of  business  and  industry.     In  1980,  for 
example,   the  Federal  Register . (which  includes  all  pro- 
posed and  final  regulatxons  of  the  federal  government) 
totaled  74,120  pages.     Ask  students  if  they  think  govern- 
ment regulation  of  business  is  necessary?    Ask  them  to 
explain  the  significance  of  the  Munn  decision  for  such 
regulation. 


Suggested^  Reading 

Magrath,  C.  Peter,   "The  Case  of  the  Unscrupulous  Warehouseman, " 
in  j.  Garraty   (ed. )   Quarrels  That  Have  Shaped  The  Constitution 
(New  York:     Harper  Torchbooks ,   1964),  pp.   109-128 . 
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V-9.  PLESSY  V.   FERGUSON    (189  6) 

After  the. Civil  War   (1865) /   slavery  was  no  longer  legal. 
However ,  prejudices  against  blacks  remained  strongr.  Southern 
states  began  to  pass  "Jim_ Crow"  laws,  to  keep  black  people, 
separated  from  whites.     This  landmark  case  arose  as  a. deli- 
berate test  of  one  such. .law  in  Louisiana  by  a  group  of  black 
leaders  who  formed  a  Citizens1  Committee  to  test  the  consti- 
tutionality of  the  Separate  Car  Law. 

Acting  for  the  Citizens1  Committee,  Homer  Plessy,  a 
Louisiana  resident  who  was  one-eighth  black,  bought  a  first- 
class  ticket  on  a  train  in  Louisiana.     Plessy  took  a  seat  in 
the  coach  reserved  "for  whites  only, "  ignoring  the  car  marked 
"for  coloreds  only. "     When  Plessy  refused  to  move  to  the  coach  ' 
reserved  for  "coloreds , "  he  was  arrested.     He  had  violated  the 
Louisiana  law  requiring  separate  railroad  accommodations  for 
blacks  and  whites. 

The  Citizens'  Committee  and  Plessy  claimed  the  Louisi- 
ana law  denied  him  "equal  protection  of  the  law"  as  provided 
in  the  14th  Amendment;     Plessy's  lawyers  also  claimed  the  law 
violated  the  13th  Amendment  ban  on  slavery  by  destroying  the 
legal  equality  of  the  races  and,  in  effect,  reintroducing 
slavery. 

The  Constitutional  Issue 

Did  a  state  law  requiring  segregation  of  the  races 
violate  the  13th  Amendment  ban  on  slavery  or  the  14th  Amend- 
ment guarantee  of  equal  protection  of  the  laws  for  all  citizens? 

The  Decision 

^y_ari  ^  to  1  vote  the  Supreme  Court  ruled  against  Plessy. 
The  Court  held  that  the  equal  Protection  of  the  laws  clause 
of  the  14th  Amendment  allowed  a  state  to  provide  "separate _L 
§ut  equal"  facilities  for  blacks.  _^stice  Henry^Brown  wrote 
that  the  purpose  of  the  14th  Amendment  was  H to  enforce  the 
absolute  equality  of  the  two  races  before  the  law,  but  in  the 
nature  of  things  it  could  not  have  been  intended  to  abolish 
distinctions  based  upon  color,  or  to  enforce  social  ...   .  . 
equality. " 

The  Court  also  ruled  the  Louisiana  law  did  not  violate 
the  13th  Amendment  ban  on  slavery.     Brown  said  a  law  "which 
implies  merely  a  legal  distinction  between  the  white  and 
colored  races.  .    .    .  has  no  tendency  to  .   .••  .  reestablish  a 
state  of  involuntary  servitude  (slavery)." 
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The  "separate  but  equal "doctrine  established  by  the 
Court  served  as  a  justification  for  segregation  in  many  states 
for  the  next  half  century.     The  Plessy  decision  reinforced 
state -ordered  segregation,  which  had  become  part  of  daily  life 
in  the  southern  states.     Blacks  were  required  to  use  separate 
toilets ,  water  ^fountains ,   streetcars  and  waiting  rooms  ..  They 
had  to  attend  different  schools  and  were  kept  separate  from 
whites  in  prisons ,  hospitals,   parks ,   theaters  and  other  public 
facilities . 

Legally ,   the  "separate  but  equal"  precedent  set  by  the  

Plessy  decision  affected  the  Supreme  Court  rulings  for  the  next 
50  years.     It  limited  the  Court  to  deciding  whether  facilities 
provided  for  blacks  were  indeed  equa 1 ,   even  though  they  might 
be  separate.     Not  until  1954  did  the  Court  deal  directly  with 
the  more  basic  question  —was  separating  blacks  from  whites 
in  itself  unequal  treatment? 

One  Justice,  John  M.   Harlan,  dissented  in  the  Plessy 
decision.     Harlan  argued  strongly  against  dividing  people  by 
race.     He  declared:     "In  the  eye  of  the  law  there  is  in  this 
country  no  superior,  dominant,  ruling  class  of  citizens.  There 
is  no  caste  here..     Our  Constitution  is  colorblind,  and  neither 
knows  nor  tolerates  classes  among  citizens.   .   ."  Justice 
Harlan's  viewr  was  finally  to  prevail  in  1954,  when  the  Supreme 
eourt  overruled  the  Plessy  decision  -  in  the  case  of  Brown  v. 
Board  of  Education^-Of  Topeka . 


500 


WORKSHEET:     PLESSY  V,   FERGUSON  (1896) 
What  were  11  Jim  Crow"  laws?  


What  law  led  to  Homer  Piessy' s  arrest? 


Who  was  Piessy  acting  for  when  he  refused  to  sit  in  the 
coach  "for  coloreds  only?" 


Which  two  Amendments  did  Piessy  claim  were  violated  by  the 
Louisiana  lav;? 

  a.  the  10th  Amendment  > 

-   b.  the  13th  Amendment 

  c.  the  14th  Amendment 

  d.  the  17th  Amendment 


Did  the  Court  rule  for  Louisiana  or  Piessy; 


What  rights  were  lost  by  blacks  in  this  case? 


Which  statements  describe  the  effect  of  the  "separate  but 
equal  doctrine"  established  by  this  case? 

  a.     Future  Justices  limited  themselves  to  consi- 

~  dering  whether*  separate  facilities  for  blacks 

were  equal . 


bi     States  such  as  Louisiana. were  prevented,  from 
discriminating  effectively  against  blacks • 

c .  Congress  was  given  separate  but  equal  powers 
to  enforce  segregation  laws . 

d.  States  such  as  Louisiana  were  encouraged  to 
pass  more  laws  separating  blacks  and  whites 
in  public  facilities . 


o ,  -J 


V-9 


501 


'  LESSON  PLAN  AND-  NOTES  FOR  TEACHERS  - 
V-9;         Pless-y^y-^  :  Fergu'sbn  (1896) 

Prevxew-Of-Main^oints  -    :        '  ; 

.   This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
dealing  with  civil  rights-     The  Court  upheld  allouisiana  "Jim 
Crow"  law  requiring  the  segregation  of  races  in  public  trans - 
.  portation.     In  so  doing  the  Court  established  the  principle  of 
/'separate  but  equal"  which  served  as  a  precedent  for  segrega- 
tion laws  for  the  next  58  years,  until  the  Court  overruled  the 
Flessy  case  in  Brawn  v.  Board  of  Education   (1954) . 

Connection  to  Textbooks 

  This  lesson  could  be  used  in  conjunction  with  history  text 

book  discussions  of  the  establishment  of  racial  segregation  dur- 
ing the  last  part  of  the  19th  century.     The  lesson  could  also 
be  used  with  government  textbook  discussions  of  civil  rights  or 
the  Supreme  Court. 

Objectives 

Students  are  expected  to: 

1.  know  how  the  issue  in  the  case  arose; 

2.  explain  the  meaning  of  "Jim  Crow"  laws; 

3.  identify  the  relationship  of  the  13th  and  14th  Amendments 
to  the  case; 

4.  identify  the  effect  of  the  "separate  but  equal"  "doctrine 
on  racial  discrimination  and  Supreme  Court  "decision  making. 

Suggestions  For  Teaching  The  Lesson 

Opening  Tfxe_Lesson 

•    Tell  students,  they  are  to  analyze  a  Supreme  Court  case 
that  established  a  precedent  lasting  nearly  60  years  and 
greatly  influencing  race  relations  in  America. 

Developing  The_£es3on 

»     Have  students  read  the  digest  of  the  case. 


•    Ask  students  to  use  the  worksheet,  which  follows  the  di- 
gest,  to  analyze  the  case . 


•  After  students  complete  the  worksheet,  conduct  a  dis- 
cussion about  it. 

•  Be  certain  that  students  comprehend  the  issue,   the  de-. 
cision,   the  constitutional  basis  of  the  decision and  the 
constitutional  significance  of  the  decision.  ^ 

Concluding  The  Issue 

•  Have  students  read  the  14th  Amendment.     Point  out  that  the 

14th .Amendment,  adopted  in  18  68, , seemed  to  guarantee  

equal  rights  for  all  citizens.     However,  during  its  early 
history  this  is  not  how  the  Amendment  was  interpreted  by 
the  Supreme  Court.     Ask  the  class  to  speculate  about  why 
the  Court  would  interpret  the  14th  Amendment  so  narrowly 
that  it  could  be  used  as  a  basis  for  promoting,  rather  than 
ending,  racial  segregation.  ' 

•  After  students  have  considered  this  question,  inform  them 
that  one  reason  is  that  the  Supreme  Court,  as  other 
branches  of  our  government,  is  not  totally  isolated  from  ; 

-  the  social  environment..    In  the, Plessy  decision  the  Court 
was  reflecting  the  prevailing  climate  of  opinion  and  trend 
of  the  times. 


Suggested  Reading 

Woodward,  C.  Vann,   "The  Case  of  the  Louisiana  Traveler,"  in  

J.  Garraty  (ed. )  Quarrels  That  Have  Shaped- The-  Constitution 
(New  York:     Harper  Torchbooks ,   1964),  pp.  145-158. 


V-10 


503 


V-10.         NORTHERN  SECURITIES  COMPANY     ET  AL.   V.   U.S.  (1904) 

_J_.  P.  Morgan,  James  J.   Hill  and  Edward  H.  Harriman  were 
powerful  investment  bankers.     All  desperately  wanted  to  control 
the  three  leading  railroads  that  served  America  between  the 
Great  Lakes  and  the  Pacific  Northwest .     They  battled  fiercely 
on  the  stock  exchange  in  1901  to  gain  control  of  the  railroads. 
None  of  the  three  was  able  to  win.     So  they  shook  hands  and 
joined  together  in  forming  the  Northern  Securities  Company  to  * 
control  the  three  radlroads.     They  chartered  their  company 
under  New  Jersey  laws. 

In  1890,  however,  Congress  had  passed  the  Sherman  Anti- 
Trust  Act  in 'an  effort  tb_  stop  the  growth  of  such  business 
monopolies.     This  law  prbhibited  combinations  Hin  restraint  of 
trade  or  commerce  among  the  several  States   ..."     The  Act 
fell  within  the  power_of  Congress  under  the  ^commerce  clause"  • 
which  had  been  defined  broadly  in  the  Supreme  Court  case 
Gibbons  v>  Ogden .     But  the  Act  was  vague.     what  did  "restraint 
of  trade  and  commerce"  mean? 

The  government,  argued  that  the  Northern  Securities  Com- 
pany was  guilty  of  the  very  thing  the  law  forbad.     It  brought 
transportation  throughout  a  huge  section  of  the  country  under 
the  control  of  one  single  company.     The .Northern  Securities 
Company's  main  argument  was  that  the  federal  government  could 
not  interfere  with,  its  affairs  because  it  was.  merely  a  holding 
company  created  by  a  stock  transaction.     It  was  not  dealing  in 
commerce.     Furthermore ,   the  corporation  was  chartered  legally  ' 
under  New  Jersey  laws.     Interference  with  it  by  the  federal 
government  was  a  violation  of  state  sovereignty  as  protected 
by  the  10th  Amendment. 

The  Constitutional  Issue 

The  Supreme  Court  faced  two  issues  in  this  case.  First 
was  a  specific  legal  question.     Was  the  combination  of  railroads 
as  represented  in  the  Northern  Securities  Company  a  "restraint 
on  trade,  or  commerce"  covered  by  the  Sherman  Anti-Trust  Act? 
Or  was  the  combination. just  a  stock  transaction,  not  commerce? 
If  the  latter/   it  was  legal  under  New  Jersey  law  and  protected 
by  the  10th  Amendment. 

As  often  happens  in  Supreme  Court  cases,   however,  this 
specific  question! represented  a  larger,  more  general  issue . 
Could  the  national  government  regulate  the  activities  of  the 
huge,  powerful  businesses  that  were  developing  in  the  nation? 
A  decision  in  favor  of  the  Northern  Securities  Company  would 
greatly  limit  the*  effectiveness  of  the  Sherman  Anti-Trust  Act  y 
and  the  ability  of  the  government  to  gain  some  control  over 
businesses.  • 
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The  J)ecision 

The  Court  ruled  5  to  4  in  favor  of  the  government  and 
against  the  Northern  Securities  Company.     The  Court  found  that 
the  purpose  "of  the  Company  was  to  eliminate  competition  among 
the  railroads  involved.     Senee,   the  Company  was  "a  combination 
in  restraint  of  interstate  .   .    .  commerce"  and  illegal  under 
the  Sherman  Anti-Trust  Act. v 

Thus,   the  Court  interpreted  the  Act  broadly.  Justice 
John  Haitian  wrote  that  a  combination _ of  businesses,    a  trust, 
did  not  need  to.  be  engaged  directly  in  commerce  to  -violate- 
the  Act.     If  it  restrained  commerce  in  any  way,  it  was  illegal. 

As  to  the  argument  that  the_  Sherman  Act  violated^  state 
sovereignty,  Harlan  said  a  state  law  could  not  confer  immunity 
from  federal  law.     Congress  in  regulating  interstate  commerce 
was  not  subordinate  to  the  states  as  they  exercised  their  • 
power  to  create  corporations.     If  the  national  government  was 
acting  within  its  legitimate  sphere,  such  as  in  regulating 
commerce,  it  was  supreme. 

The  Court's  decision  helped  open  the  way  for  increasing 
government  control  of  trusts  and  monopolies.     The  decision 
was  to  become  a  symbol  of  the  national  government's  constitu- 
tional right  to  control  the  activities  of  businesses.  The 
Court's  ruling  gave  President  Theodore  Roosevelt  the  leverage 
he  needed  to  begin  to  exercise  stricter  control  and  super- 
vision over  the  growing  number  of  corporations  in  the  country. 
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WORKSHEET:     NORTHERN:  SECURITIES  COMPANY     ET  AL.  V,   U.S..  (1904) 

1.     In  this  case,  what  was  the  government's  charge  against  the 
Northern  Securities  Corporation?  *  ^ 


2.  what  did  the  Constitution  have  to  do  with  the  case?  Select 
correct  answers  among  the  following  statements.     Be  prepared 
to  explain  your  answers. 

_____    a.     Congress  had  the  power  to  pass  the  Sherman  Anti-Trust 

Act  because  of  the  commerce  clause  in  the  Constitution. 

  b.     The  Constitution  forbids  the  regulation  of  stock 

transactions  J>f  any  kind. 

  c . *    The  Northern  Securities  Company  argued  it  was  not  en- 

~  gaged  in  commerce  of  any  kind  and  thus  not  subject  to 

federal  government  regulation. 

d.     The  Northern  Securities  Company  argued  that  the  govern- 
~~~    ~  ment  was  violating  the  10th  Amendment  guarantee  of 

state  sovereignty. 

3.  Did  the  decision  in  this  case  favor  the  Northern  Securities 
Company  or  the  United  States  Government? 


4.     What  did  the  winner  gain  from  the  decision  in  this  case? 


5.     How  did  the  Court  clarify  federal-state  relations  in  this 
decision?     (Clue:     What  happens  when  a  national  act  con- 
flicts with  a  state  action?) 


6.     Which. of  the.  following  are  correct  statements  about  the  

effects  of  this  decision?     Be  prepared  to  explain  your  answers 

a.  Railroads  were  given  the  go-ahead  to  expand. 

b.  Holding  companies  and  other  business  combinations  do 
not  need  to  be  directly  in  interstate  commerce  to  be 
subj ect  to  federal  regulation . 

c.  The  federal  government's  right  to  control  business 
~~            was  expanded  greatly. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

V--10.         NortheriilSecur ±£±es- -Company--  _et  al.-^r.  U.S.'  (1904) 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
on  the  power  of  government  over  businesses.     In  a  5  to  4  vote/ 
the  Court  ruid  a  holding  company  created  to  eliminate  com- 
petition between  two  railroad  lines  was  a  combination  in  re- 
straint of  trade  and  therefore  in  violation  of  the  Sherman  Anti 
Trust  Act. 

Connection  to  Textbooks 


This  case.,  listed  by_  scholars  as  one  of  the  handful  of 
cases  which  have  altered  the  structure  of  our  cons  titutional 
history,   is  often  overlooked  in  textbooks •     This  lesson  could 
be  used  in  conjunction  with  discussions  in  history  textbooks 
about  the  development  of  government  regulation  of  business . 
The  lesson  would  supplement  similar  material  in  government 
textbooks,  as  well  as  discussions  about  the  Supreme  Court. 

Objectives  ' 
Students  are  expected  to: 

1.  know  how  the  issue  in  this  case  arose; 

2.  identify  the  place  of  the  Sherman  Anti-Trust  Act  in  the 
case; 

3.  identify  rights  won  and  lost  by  contending  parties; 

4.  explain  the  effects  of  the  decision  on  the  development  of 
government  regulation  of  business . 

Suggestions- For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Tell  students .  that  they  are  .to  analyze  a  Supreme  Court 
case  that  involved  the  power  of  government  to  prevent 
monopolies  and  regulate  business . 

•  Remind  the  class  that  a  monopoly  is  a  business  conditio?! 
marked  by  the  absence  of  competition  and  the  artificial 
fixing  of  prices  for  services  or  commodities .  Monopolies 
may  result  when  businesses  create  conditions  in  which 
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prices  are  controlled  through  such  devices  as  mergers, 
holding  companies  and  conspiracies  to  restrain  trade. 

Developing  The  Lesson 


•  Have  students  read  the  digest  of  the  case. 

•  Ask  students  to  use  the  worksheet,  which  follows  the 
digest,   to  analyze  the  case. 

•  After  students  complete  the  worksheet,  conduct  a 
discussion  about  it. 

0    Be  certain  students  understand  the  key  role  of  the 
Sherman  Anti-Trust  Act  in  the-  case. 

Concluding  The  Lesson 

•  You  might  want  to  inform  the  class  that  although  passed 
in  1890  the  Sherman  An ti -Trust  Act  was  largely  a  "dead 
letter11  until  the  Northern  Securities  decision.  This 
decision  revitalized  the  Sherman  Law,  because  it  broad- 
ened the  definition  of  commerce  and  therefore  increased 
the  type  and  number  of  bus iness  practices  that  could  be 
prosecuted  under  the  law.     After  the  Northern  Securities 
c3?9l  this  government  started  more  than  forty  prosecutions 
under  the  Sherman  Law  during  the  remainder  of  Theodore 
Roosevelt's  term  as  President. 
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V-il.         MULLER  V.   OREGON  (1908) 

At  the  start  of  the  I986^s  state  legislatures  began  pass- 
ing laws  aimed  at  reforming  working  conditions.     The  new  laws 
were  soon  challenged.     As  a  result,   the  Supreme  Court  began  to  " 
face  the  question  of  whether  these  reform  laws  were  constitu- 
tional. 

A  case  that  dramatically  changed  how  the  Supreme  Court 
would  make  decisions  about  such  social  legislation  arose  In 
1907.     In  that  year,  Curt  Muller,  a  Portland,   Oregon  laundry 
owner  was  arrested  for  violating  ah  Oregon  law  setting  a  maxI-: 
mum  10  hour  work  day  for  women  working  in  laundries.  Muller 
challenged  the  law  as  a  violation  of  his  "liberty  to  contract" 
as  guaranteed  by  the  14th  Amendment. 

.  _ Muller1 s  argument  was  that  the  "due  process"  clause  of 
the  14th  Amendment  prevented  the  state  from  interfering  with  his 
liberty  to  enter  into  whatever  contracts  were  necessary  to  run 
a  business ,  including  setting  wages  and  hours  for  workers .  This 
interpretation  of  the  14th  Amendment  had  been  supported  by  the 
Supreme  Court  in  several  earlier  cases. 

Louis  D.   Brandeis,  a  brilliant  lawyer  later  to  become  a 
famous  Supreme  Court  Justice,  argued  the  case  for  Oregon.  Bran- 
deis took  a  startling  new  approach.     He  presented  sociological, 
medical  and  statistical  information  to  show  that  long  hours  of 
hard  labor  had  a  harmful  effect  upon  women's  health.     He  claimed 
the  Court  must  consider  whether  the  Oregon  law  was  a  reasonable 
attempt  to  protect  public  health  and  safety.     A  state  law  might 
be  allowed  to  interfere  with  the  14th  Amendment  guarantee  of 
liberty  of  contract  if  it  could  be  justified  as  protecting  pub- 
lic health  against  real  dangers. 

But  how  could  the  court  decide  when  a  state  law  met  such 
a  standard?     Brandeis  argued  the  Court  could  not  rely  only  on 
legal  precedents  and  the  vague  words  of  the  Constitution  in  such 
cases.     It  also  had  to  consider  relevant  facts  about  social  con- 
ditions that  led  to  the  law. 

The  Constitutional  Issue 

Brandeis  defined  the  Question  before  the  Court.     Did  the 
facts  of  the  situation  j us tify  the  Oregon  law [ s  interference 
with  the  14th  Amendment  guarantee  of  liberty  of  contract? 

Would  the  Court  accept  Brandeis 1   novel  argument  that  it 
should  consider  relevant  social  facts  in  deciding  the  case? 
Or  would  the  Court,  as  in  the  past,  decide  the  case  strictly  in 
terms  of  legal  arguments? 
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The  Decision 

The  Court  accepted  Brandeis 1  argument.  It  ruled  un- 
animously to  uphold  Oregon's  law.  The  factual  evidence  Bran- 
deis supplied  was  convincing.  The  Court  said  in  its  opinion 
that  longer  working  hours  might  harm  women's  ability  to  bear 
children.  Thus,  the  state's  limitation  of  those  hours  was  a 
justified  interference  with  liberty  of  contract  and  properly 
within  the  state's  police  power. 

The  Muller  case  established  that  lawyers  might  use 
social  facts  and  statistics  as  well  as  strictly  legal  argu- 
ments in  the  briefs  they  presented  to  the  Supreme  Court.  A 
brief  is  a  document  given  to  a  court  presenting  a  lawyer's 
argument  in  a  case.  _ 

Today  a  brief  that  contains  substantial  non-legal  data 
is  called  a  Brandeis  brief.     Ever  since  the  Muller  case,  law- 
yers  have  used  relevant  social  data  in  their  arguments  be- 
fore the  Court,  when  the  case  has  warranted  it.     The  Supreme 
Court  also  has  recognized  that  information  about  social  con- 
ditions may  sometimes  be  a  useful  addition  to  legal  prin- 
ciples when  deciding  cases. 
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WORKSHEET:     MULLER  V.   OREGON  (1908) 
Why  was  Carl  Muller  arrested?   


Muller  claimed  the  14th  Amendment  protected  his  right  to: 
 a.     hire  only  white male  workers. 

  b.     make  whatever  contracts  about  working  hours  he 

wanted • 

  c.     vote  in  national  elections  like  any  other  citizen. 

What  was  new  about  Louis  b.   Brandeis'   argument  in  behalf 
of  Oregon? 


Did  Brandeis  argue  that  the  Court  should  ignore  the  Consti- 
tution in  deciding  the  case?  YES  NO 

Explain  your  answer.   


Who  won  the  case? 


What  is  a  Brandeis  brief? 


Which  of  the  follow  are  correct  statements  about  the  effects 
of  this  decision  oh  Americans.     Be  prepared  to  defend  your 
answer. 


a.  Social  problems  may  be  dealt  with  by  special 
legislation. 

b.  Individual  rights  may  be  destroyed  for  the  benefit 
of  the  many. 

c.  Sociological  and  scientific  data,  not  just  the 
law,  may.  be  considered  in  determining  the  mean-  -  — 
ing  of  the  Constitution. 

d.  A  class  of  people  may  receive  special  attention 
from  the  law. 
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LESSON— P-LAN-  AND  NQTES-FQR  TEACHERS 
V-ll.      '  Muller  v.  Oregon  (1908) 

Previa  w~  of - Ma i  n _ Po  ints 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
which  established  the  place  and  use  of  social  and  scientific 
information  in  the  Court's  decisions.     The  Court,  upheld  as 
constitutional  an  Oregon  law  regulating  working  hours  for 
women.     In  so  doing,   it  took  into  consideration  information, 
about  the  effects  of  long  hours  on  women's  health  supplied  by 
Louis  Brandeis,  the  attorney  for  the  state  of  Oregon.  Bran- 
deis  became  eventually  one  of  the  most  distinguished  Justices 
of  the  Supreme  Court. 

Connection  to_Textbook3- 

This  lesson  could  supplement  government  textbook  dis- 
cussions of  the  process  of  Supreme  Court  decision  making.  The 
Muller  case  established  the  role  of  nonlegal  data  in  formal 
arguments  presented  to  the  Court .     In  chapters  about  the  Pro- 
gressive Era,  history  textbooks  mention  various  efforts  to 
enact  social  legislation,   including  Muller  v.  Oregon.  This 
case  may  be  used  to  illustrate  the  questions  involved  in  such 
legislation. 

Objectives 

Students  are  expected  to: 

1.  know  how  the  issue  in  this  case  arose; 

2.  identify  the  place  of  the  l4th  Amendment  in  the  case; 

3.  explain  why  Louis  Brandeis1   argument  for  Oregon  was  a  new. 
approach  to  presenting  a  brief  to  the  Court; 

4.  explain  the  effect  of  this  case  and  the  "Brandeis  brief" 
on  how  the  Court  makes  decisions. 

Suggestions-^or  Teaching  The- Lesson 

Opening  The-^Lessbri    .  j 

m     Tell  students  they  are  going  to  analyze  a  case  that 
established  the  role  of  nonlegal  evidence  in  Supreme 
Court  decision  making. 
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•  Explain  to  students  that  before  this  case  the  legal 
profession  had  developed  no  techniques  whereby  the 
Supreme, Court  could  be  given  social  data  and  informa- 
tion relevant  to  a  case.     As  a  result,  cases  were 
argued  before  the  Court  strictly  in  terms  of  legal 
principles  and  precedents   (the  rulings  of  earlier 
courts  in  similar  type  cases) . 

Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  Muiler-V^— Oregon  case. 

•  Ask  students  to  use  the  worksheet,  which  follows  the 
digest,  to  analyze  the  case . 

•  After  students  complete  the  worksheet,  conduct  a  dis- 
cussion about  it; 

•  Be  certain^ that  ^students  comprehend  the  issue,   the  de- 
cision, the  constitutional  basis  of  the  decision  and  the 
constitutional  significance  of  the  decision. 

Concluding  The  Lesson 

•  Tell  students  that  Brandeis '   brief  contained  only  two 
pages  on  the  legal  principles  involved  in  the  case  and 
over  a  hundred  on  the  medical  effects  of  working  long 
hours  on  women.     Ask  the  class  why  the  Brandeis  brief 
was  considered  so  different. 

•  Tell  students  that  one  newspaper  writer  of  the  time 
called  the  Mulier  case  "unquestionably  one  of  the  momen- 
tous decisions  of  the  Supreme  Court."     Ask  the  students 
to  give  reasons  why  the  writer  would  make  such  a  claim. 
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V-12 .  SCHENCK  V.   UNITED  STATES  (1919) 

During  World  War  I,  Congress  passed  the  Espionage  Act  of 
1917.     This  law  made  it  illegal  to  encourage  insubordination  in 
the  armed  forces  or  to  use  the  mails  to  distribute  materials 
urging  resistance  to  the  government. 

Charles  Schenck,  general  secretary  of  the  Socialist  party 
in  the  United  States,  was  an  outspoken  critic  of  America^ s_ role 
in  the  war.     Schenck  printed  and  mailed  about  15,006  leaflets 
to  men  eligible  to  be  drafted.     The  leaflets  urged  the  men  to 
resist  the  draft  and  condemned  American  participation  in  the  war. 

Schenck  was  arrested  and  convicted  of  violating  the  Es- 
pionage Act  of  1917.     At  his  trial ,  Schenck  claimed  his  First 
Amendment  right  to  free  speech  was  violated.     The.  First  Amend- 
ment t  states :     "Congress  shall  make  no  law  .    *   ..  abridging  the 
freedom  of  speech,  or  of  the  press." 

The  Constitutional  Issue 

The  specific  question  facing,  the  Court  was  clear.  Did 
the  Espionage  Act  of  1917,  under  which  Schenck  was  arrested, 
violate  the  First  Amendment  .protection  against  free  speech? 

\_  The  Schenck  case  also  posed  a  larger  question  about  the 
boundaries  of  free  speech.     For  the  first  time  in  its  history, 
the  Supreme  Court  was  faced  directly  with  the  question  of  whether 
there,  were  times  when  the  government  might  limit  speech. 

The  Decision 

The    Court  decided  against  Schenck  by  a  unanimous  vote. 
Thus,  the  Court  ruled  the  Espionage  Act  of  1 917  did  not  violate 
the  First  Amendment  rights  of  free  speech  and  free  press . 

Justice  Oliver  Wendell  Holmes  wrote  the  Court's  opinion. 
He  set  forth  a  "test"  for  when  government  might  limit  free 
speech.     Holmes  said  that  when  spoken  or  written  words  "create 
a  clear  and  present  danger"  of  bringing  about  evils,  which  Con- 
gress had  the  authority  to  prevent,  the  government  may  limit 
speech.  \ 

Holmes  reasoned  that  during  peacetime  Schenck1 s  ideas 
would  have  been  protected  by  the  First  Amendment.     During  a  war- 
time emergency,  however ,  urging. men  to  resist  the  draft  pre- 
sented a  f clear  and  present  danger"  to  the  nation.     Holmes  de- 
clared: _"When  a  nation  is  at  war,  many  things  that  might  be  said 
in  time  of  peace  are  such  a . hindrance  to  its  efforts  that  their 
utterance  'will  not  be  .    .    .  protected  by  any  constitutional 
right."  \ 
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The  Schenck  decision  was  important  for  several  reasons. 
First,   it  established  the  "clear  and  present  danger"  doctrine. 
This  formula  has*  been  used  "in  many  free  speech  cases  since  that 
time.     In  addition,  the  decision  made  clear  that  certain  speech 
may  be  permissible  in  peacetime  but  not  in  wartime.     Thus,  the 
Schenck  case  established  that  the  First  Amendment  protection  of 
free  speech  is  not  an  absolute  guarantee.     There  are  conditions, 
such  as  those  Holmes  described,  when  speech  may  be-  constrained. 


WORKSHEET:      SCHENCK  V.   UNITED  STATES  (1919) 

1.  The  Espionage  Act  of  1917  prohibited  Americans  from 
traveling  abroad.  TRUE  FALSE 

2.  Why  was  Charles  Schenck  arrested?   


3i     Schenck  argued  he  was  protected  by  the    Amendment. 

4.     What  was  the  Court1 s  decision? 


5.     What  was  the  "clear and  present  danger"  rule? 


6.     Would  Schenck fs  speech  have  been  permitted  during  peace- 
time? Explain. 


7.     Which  of  the  following  are  correct  statements  about  the 
effects  of  this  decision  on  Americans.     Be  prepared  to 
explain  your  answers. 

  a.     Some  limits  were  put  on  the  right  of  free  speech. 


bo     The  right  of  free  speech  was  pro tec ted  against  all 
limits . 

c.  The  Court  developed  a  formula  for  deciding  future 
free  speech  cases • 

d.  The  Court  established  clearly  that  there  was  no 
difference  in  speech  during  times  of  peace  or  war. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

Schenck  v.   United  States  (1919) 

Previ/w  of  Main  Points 

/    This  lesson  is  a  digest  of  a  landmark  Supreme  eourt  case 
oh  the  right  of  free  speech.     The  eourt  ruled  unanimously  that 
speech  may  be  limited  when  it  presents  a  "clear  and  present 
danger"  of  inciting  evils  Congress  has  the  constitutional  au- 
thority to  prevent. 

connection-  to-Textbooks 

 —  ■  V 

This  lesson  could  be  used  in  connection  with  government 
textbook  discussions  of  civil  liberties  and  with  history  text- 
book chapters  oh  the  World  War  I  period. 

Objectives 

Students  are  expected  to: 

1.  know  how  the  issue  in  this  case  arose; 

2.  explain  the,  role  of  the  First  Amendment  in  this  case; 

3.  identify  the  rights  won  and  lost  by  contending* parties ; 

4.  understand  the  meaning  of  the  "clear  and  present  danger" 

•  rule; 

5.  explain  the  significance  of  this  decision  for  the  right 
of  free  speech. 

Suggestions  For  Teaching  The  Lesson 

  Opening  The  Lesson 

•  Write  this  quote  from  Justice  Felix  Frankfurter  on  the 
board:     "Freedom  of  expression  is  the  well-spring  of 
our  civilization. "  ,  Ask  students  what  Frankfurter  means . 
^ter  some  discussion  UP_^Y  reminding  students  that 
freedom  and  democracy  are  not  possible  without  the  free- 
dom to  express  ideas. 

c    Tell  students  that  they  are  to  analyze  a  Supreme  eourt 

case  growing  out  of  World  War  I  that  presented  the  Supreme 
Court  with  its  first  opportunity  to  deal  with  tljese 
questions.     Is  the  right  of  free  speech  absolute  or  can 
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the  government  place,  limits  on  speech?  If  the  govern- 
ment can  limit  speech,  under  what  circumstances  can  it 
do  so? 

Developing  the  Lesson 

•  Have  students  read  the  digest  of  the  Schenck  case. 

•  Ask  students  to  use  the  worksheet,  which  follows  the  digest, 
to  analyze  the  case, 

•  After  students  complete  the  worksheet,  conduct  a  discussion 
about  it. 

•  Be  certain  students  understand  the  "clear  and  present 
danger"  rule  developed  by  Justice  Holmes. 


Concluding  The  Lesson 

•  Discuss   the  "clear  and  present  danger"  rule  with  students. 
Tell  students  that  in  formulating  the  rule  Justice  Holmes 
coined  one  of  the  most  famous  examples  in_Supreme  Court 
history.     Holmes  wrote  that  the  First  Amendment  would,  . 
"not  protect  a  man  .    .    .    (who)   falsely  shout (ed)   fire  in 

a  theater  and  caused  a  panic."     Holmes  then  said: 

The  question  in  every  case  is  whether  the 
words  are  used  in  such  circumstances  and  aire 
of  such  a  nature  as  to  create  a  clear  and ' 
present  danger   that  they  will  bring  about  the 
substantive  evils  that  Congress  has  a  right  to 
prevent. 

•  in  a  famous  .dissent  in  a  subsequent  case   (Aferams , v. 
United-States, *  1919)   Holmes  further  elaborated  his 
position  on  free  speech.     He  argued  that  before  re- 
stricting free  speech  one  should  always  determine 
whether  doing  so  will  serve  the  public  interest,  or 
_d.epiLivje__the  public  of  information  Which,   in  a  democracy, 
it  has  every  right  to_ have,   if  it  is  to  deal  effectively 
with  publljb  issues.     Holmes,  explained,   "the  best  test 
of  truth  is  the  power  of  the  thought-  to  get  itself 
accepted  in  the  competition  of  the  market." 

Conclude  by  pointing  out  to  students  that  Holmes1  "clear 
and  present  danger"  rule  was  one  attempt  by  the  Court  to 
establish  a  test  to. balance  the  right  of  an  individual  'to 
speak  freely  and'  the  society's  right  to  protection. 
Inform  students  that  in  the  years  following  the  Schenck 
case  the  Supreme  Coutt  has  developed  additional  tests  to 
determine  the  permissable  bounds  of  free  speech.  .  For 
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example,  the  "bad  tendency"  rule  holds  that. speech  may 
pe  limited  if  there  is  even  a  possibility  it  might  lead 
to  some  evil.     The  "bad  tendency"  rule-  gives  more 
weight  to  protecting  society's  interests  than  to  the  . 
individual.     The  "clear  and  present  danger"  .rule  gives 
greater  weight  to  protecting  the  individual's  rights.  ( 

Suggested  Readings  m 

Murphy,  Paul.     WorTri  War  I  and  the  Origin  of  Civil  Liberties 
in  the  United-States   (New  YorK:     Norton  Press,  1979) . 

This-  book  contains  numerous  color ful  examples  of  the 
suppression  of  free  expression  during  World  War  I.  See 
pp.  128-132. 
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V-13.       SCHECHTER  POULTRY  CORP.   V.   UNITED  STATES  (1935) 

During  the  early  1930 ' s  President  FDR  fought  the  Great 
Depression  by  proposing  many  economic  recovery  programs. 
The  centerpiece  of  FDR's  efforts  was  the  National  industrial 
Recovery  Act   (NRA)  of  1933.  ,  • 

Under  the  law,  Congress  gave  the  President  authority  to 
approve    codes  of  fair  competition  for  different  industries. 
These  codes  were  drawn  up  by  trade  and  industry  groups  themselves, 
Each  of  the  codes  included  standards  for  minimum  wages  and  hours. 
When  the  President  approved  the  code  for  an^industry,   it  had  the 
force  of  law. 

By  1935  many  .industries  had  started  to  ignWe  NRA  because 
it  appeared  the  Supreme  Court  saw  the  law  as  unconstitutional. 
The  government  decided  to  bring  a  test  case  before  the  Supreme 
eourt.     A  high  Court  ruling  in  favor  of  NRA  codes  would  encourage 
industries  to  accept  the  codes. 

Thus  it  happened^ that  four  brothers  running  a  poultry 
business  became  a  key  test  of  FDR Vs  economic  recovery  program. 
The  Schechter s  bought  live  poultry  from  many  points  out  of 
state  and  sold  it  in  New  York^City,.     The  four  brothers  were 
convicted  by  the  government  of  violating  several  provisions  of 
the  NRA  live  poultry  code  in  order  to  keep  their  prices  below 
those  of  their  competitors.     They  were  also  charged  with  selling 
thousands  of  pounds  of  diseased  chickens  to  a  local  butcher. 
The  Schechter s  appealed  to  the  Supreme  Court.     The  press  called 
the  suit  the  "Sick  Chicken  Case."  . 

The  Constitutional  Issue 

The  case  involved  three  questions:      (1)   was  the  NRA 
justified  because  of  the  economic  crisis  facing  the  nation? , 
(2)  did  the  Constitution  allow  Congress  to  delegate  so  much 

power  to  the  President?     and   (3)  did  the  law  come  under  Congress' 

power  to  regulate  inter  state  commerce? 

The  Decision 

The  NRA  lost  on  all  counts.^  In  a  unanimous  decision 
the  Supreme  Court  ruled  first  that  the  NRA  was  not  justified  by 
the  economic  problems  of  the  nation.     Chief  Justice  Hughes 
wrote  "extraordinary  conditions  do  not  create  or  enlarge 
constitutional  power."  . 

,  L  :  

Second,   the  Court  said  that  under  the  Constitution 
only  Congress  has  power  to  make  laws.     If  Congress  wanted  to 
delegate  any  of  this  power  to  the  President,  It  must  set  clear 
standards  to  guide  the  executive  branch  in  making  detailed 
applications  of^the  general  law.     The  NRA  was  unconstitutional 

/' 


/ 
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because,  in  effect,   it  gave  trade  and. industry  groups  blanket 
power  to  enact  into  law  whatever  provisions  they  wanted. 

Finally,   the  Court  said  that  although  the  Schechter s 
bought  their  poultry  from  many  states  they  processed  and  sold 
it  only  in  New  York.     Thus,  the  Schechter s1  operation  was  a 
local  concern  not  directly  affecting  interstate  commerce  and 
so  beyond  federal  control. 

The  decision  was  at  first  seen  as  devastating  to  FDR's 
New  Deal  economic  recovery  program.     But  by  1937  the  Supreme 
Court  began  upholding  new  laws  passed  to  replace  many  New  Deal 
measures.     The  NRA  was  replaced  by  the  National  Labor  Relation 
Act  of  1935  which  the  Court  upheld  in  1937. 

The  Schechter  case  did  establish  the  principle  that  in 
domestic  affairs  Congress  may  not  delegate  broacj  legislative 
powers  to  the  President  without  clear  standards  to  guide  the 
President.     This  principle  stands  today. 

WORKSHEET:      SCHECHTER  POULTRY  CORP.  V. 
UNITED  STATES  (1935) 

1.     What  was  the  purpose  of  the  National  Industrial  Recovery- 
Act?     


2.     In  Schechter- v^-Urtited  States,  what  was  the  government's 
complaint  against  the  Schechter  brothers?  _  m 


3.  How  was  the  Constitution  invol-^d  in  this  case?  Select 
correct  answers.     Be  prepared  to  explain  your  answers. 

  a.     Congress  based  its  right  to  pass  the  National 

Industrial  Recovery  Act  on  the  commerce  clause . 

  b.     The  Tenth  Amendment  gave  New  York  the  right  to 

regulate  intrastate  commerce. 

-  c.     Congress  is  given  the  lawmaking  power  by  the 

Constitution.     in  this' case,  it  delegated  some 
of  the  power  to  the  President. 



4.  Did  the  decision  in  this  case  favor  the  Schechter  brothers 
or  the  United  States  Government?  m  

5.  What  rights  were  gained  by  the  winners  in  this  case?  - 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 

v-13.       Schechter  Poultry  Corp.  V.  United  States  (1935) 

Preview  of  Main  Points 

This  lesson  is  adigest  of  a  landmark  Supreme  Court  case 
in  which  the  Court  held  key. provisions  of  the  National  , 
Industrial  Recovery  Act_  (NRA)  of  1933  unconstitutional.  The 
Courtruled  that  the  NRA  was  an  excessive  delegation  of  power 
from  Congress  to, the  President. 

Connection  to  Textbooks 

The  Schechter  case  was  a  major  defeat  for  President 
Franklin  Delano  Roosevelt's  New  Deal  program.     The  lesson 
could  be  used  to  supplement  government  text  material  on  the 
powers  of  the  t Presidency,   separation  of  powers  and/or  Congress 1 
commerce  power.     The  lesson  supplements  history  text  discussions 
of  FDR's  New  Deal  and  struggle  with  the  Supreme  Court. 

0bjec£4v^s 

Students  are  expected  to: 

1.  know  how  the  issue  in  this  case  arose; 

2.  explain  the  connection  of  this  case  to  the  principle  of 
separation  of  powers  and  the  commerce  clause; 

3.  identify  the  Court's  ruling  oh  the  three  major  questions 
in  the  case; 

4.  identify  the  significance  of  the  case  for  Congressional- 
Presidential  relations. 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

o  Tell  students  they  are  to  analyze  a  Supreme  Court  case 
that  was  part  of  what  has  been  called  "Black  Monday." 
Oh  Monday,  May  27,  1935  the  Supreme  Court  handed 
President  Franklin  Delano  Roosevelt  three  major  defeats, 
the  most  important  of  which  was  the  Court's  decision  in 
the   "Sick  Chicken"  case. 

Developing  The  Lesson 

•  Have  students  read  the  digest  of  the  case. 

•  Ask  students  to  use  the  worksheet.,  which  follows  the  digest/ 
to  analyze  the  case . 
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•  After  students  complete  the  worksheet  conduct  a 
discussion  about  it. 

•  Be  certain  students  comprehend  the  issue,  the  decision, 
the  constitutional  basis  of  the  decision  and  the 
constitutional  significance  of  the  decision. 

Concluding  The  Lesson 

•  Inform  students  that  after  the  Schechter  decision  FDR 
told  reporters,   "The  implications  of  this  decision  are 
much  more  important  than  any  decision  probably  since  the 
Bred  Scott  'case. "     Point  out  that  FDR's  major  concern  was 
for  the  Court's  narrow  interpretation  of  the  commerce 
power.     "The  big  issue  is  this,"     Roosevelt  said:  "Does 
\this  decision  mean  that  the. United  States  Government  has 
no  control  over  any  national  economic  problem? "  '  Conclude 
by  explaining  that  as  it  turned  out  the  decision  was  only 
a  temporary  setback  for  the  expansion  of  the  federal  . 
government's  power  over  commerce   as  through  the  years 
the  Court  has  continued  to  expand  the  government's  powers 
in  this  area. 


Suggested  Reading  ~* 

Friedal,  Frank,   "The  Sick  Chicken  Case,"     in  J.  Garraty  (ed.) 
Quarrels  That  Have  Shaped  the  Constitution   (New  York:  Harper 
Torchbooks,   1964),  pp.   191-209.  ~ 
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'V-14.      UNITED  STATES  V.   CURTISS-WRIGHT  EXPORT  CORP.  (1536) 

In  1934,  Bolivia  and  Paraguay  were  at  war.     Both  countries 
needed  military  weapons  from  abroad.     American  weapons  makers 
were  eager  to  sell  to  them  because  of  the  Great -Depress ion  at  home. 
At  the  same  time  the  American  public  and  Great  Britain  wanted 
the  United  States  to  help  end  the  war  by  stopping  ail  arms  sales. 

On  May  28,  1934  Congress  passed  a  joint  resolution  giving 
President  Franklin  Delano  Roosevelt  author ity  to  place  an 
embargo  on  selling  weapons  to  Bolivia  and  Paraguay.     The  Presi- 
dent was  to  do  this  if  he  believed  sucru  an  embargo  would  help 
restore  the  peace.     Pour  d§ys  later  FDR^deciared  the  embargo  in 
effect.     Before  long  the  federal  government  indicted  the  Cur tiss- 
Wright  Corporation  for  violating  the  embargo  by  selling  weapons 
to  Bolivia.     Cur tiss-Wr ight  claimed  the  Constitution  did  not 
allow  Congress  to  give  the  President  power  to  declare  an  embargo. 

The - Cons  t  i  iu t  i ona 1 - Is su a 

Was  Congress1   joint  resolution  an  unconstitutional  dele- 
gation of  legislative  power  to  the  executive  branch?  Did 
Congress  have  authority  to  delegate  broad  discretionary  powers 
t6  the  President    in  foreign  affairs? 

The-  Decision  '  . 

The  Supreme  Court  ruled  7  to  1  to  uphold  the  President's 
embargo.     The  Court  distinguished  between  the  powers  exercised 
by  Congress  and  the  President  in  "external"   (foreign)  affairs 
and  "internal"    (domestic)   affairs.     The  Court  said  that  the 
national  government  could  undertake  action  in  foreign  affairs 
that  might  not  be  valid  in  domestic  affairs. 

Writing  for  the  majority  Justice  George  Suther land  reasoned 
that  since  the  United  States  had  existed  as  a  sovereign,  nation 
before  the  adoption  of  the  Constitution  it  had  powers  in  inter- 
national affairs  which  were  neither   implied  nor  listed  in  the 

Constitution.     Thepe  powers  came  from  the  very  fact  that  the  

United  States  existed  in  a  world  of  nations  and  must  have  power s 
to  meet  its  international  responsibilities  like  other  sovereign 
nations.     This  idea  is  called  the  doctrine  of  inherent  powers. 

Further,   the  Court  ruled  that  in  foreign  affairs  Congress 
could  delegate  broad  discretionary  powers  to  the  President. ,  .  This 

was  in  contrast  to  domestic  af fair s  where  Congress  could  only  

delegate  legislative  powers  to  the  President  if  it  also  set  clear 
guidelines  for  using  those  powers. 


The  Cur  tiss-Wr  ight  decision  recognized_tjie  full  responsibility 
of  the  national  government  for  foreign  affairs.     In  so  doing  it 
gave  the  President  the  key  role  and  great  freedom  \in  directing  the  . 
nation's  foreign  affairs.     Justice  Sutherland  wrotfe:      " [T] he 
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President  alone  has  the  power  to  speak  as  a  representative  of 
the  nation."    fie  described  the  President's  power  in  foreign 
affairs  as  "plenary  [complete]   and  exclusive."     The  President 
is  "the  sole  organ  of  the  federal  government  in  . . .  international 
relations; " 

WORKSHEET:     UNITED  STATES  V.   CURTISS-WRIGHT  CORP.  (1936) 

1.     What. events  caused  Congress  to  pass  a  joint  resolution 
regarding  arms  sales?  


2.     What  power  did  the  joint, resolution  delegate  to  the 
President?  !  


3.     Under  the  Constitution,  which  branch  of  the  national 
government  is  to  make  the  laws?  — ,  '  


4.     Which  statement  best  describes  the  key  constitutional  issue 
«  raised  in  the  case: 

  a.     Could  the  legislative  branch  legally  transfer  power 

given  to  it  by  the  Constitution  to  the  executive 
branch? 

  b.     Could  the  Supreme  Court  rule  on  the  constitutionality 

of  issues  in  foreign  affairs? 

c.     Did  the  President  have  constitutional  authority  to 
negotiate  treaties  with  foreign  nations? 

5..   What  was  the  Court's  decision?  -  -  


What  is  the  doctrine  of  inherent  powers? 


7.     Which  of  the  following  are  correct  statements  about  the 
effects  of  this  decision?    Be  prepared  to  explain  your 
answer. 

  a.     The  growth  of  Presidential  power  was  halted. 

-        b.     Congress  could  delegate  whatever  authority  it 
wanted  to  the  President  in  foreign  affairs. 

  c.     The  power  of  the  modern  Presidency  was  increased. 
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LESSON  PLAN  AND  NOTES  FOR- TEACHERS 

V-14 .         United  States  V.  Cur tiss-Wr ight  Corp,  (1936) 
Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  case 
dealing  with  the  powers  of  the  President  in  foreign  affair s . 
The  Court  upheld  a  Congressional  resolution  authorizing  the 
President,   at  his  discretion,   to  embargo  arms  shipments  to 
belligerents  in  a  South  American  war. 

Connection  to  the  Textbooks 

This  lesson  could  be  used  to  supplement  government  text- 
book discussions  of  Constitutional  powers   (enumerated,  implied 
inherent),   the  principle  of  separation  of  powers  and. 
Presidential-Congressional  relations  or  the  powers  of  the 
Presidency.     History  text  discussions  of  the  Roosevelt  presi- 
dency and  the  onset  of  World  War  II  could  be  enriched  with 
this  lesson   (see  "Concluding  the  Lesson"  below) . 

Objectives 

Students  -  ire  expected  to: 

1.  know  how  'the  issue  in  this  case  arose: 

2.  identify  the  delegation  of  authority  from  Congress  to 
the  President  as  the  key  issue  in  the  case; 

3.  explain  the  place  of  the  doctrine  of  "inherent  powers"  in 
the  decision; 

4.  identify  the  effect  of  the  decision  on  the  power  of  the 
President  in  foreign  affairs. 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Briefly  review  the  concept  of  separation  of  powers  by 
asking  students  what  it  means. 

•  Inform  students  that  they  are  to  analyze  a  Supreme 
Court  case  involving  a  question  related  to  the  principle 
of  separation  of  powers.     Explain  that  the  case  involved 
the  powers  of  the  Congress  and  President  in  foreign 
affairs  and  arose  in  the  .uid-lSSO's  as  the  world  was 
heading  toward  the  start  of  World  War  II. 
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•  You  may  wish  to  review  ^he  term  "embargo "  with  students. 
An  embargo  is  an  order  of  government  putting  restrictions 
on  commerce. 

Developing  The  Lesson 

»     Have  students  read  the  digest  of  the  Cur tisi-Wr ight  case, 

%     Ask  the  students  to  use  the  worksheet,  which  follows  the 
digest/   to  analyze  the  case, 

*  After   students  complete  the  worksheet,  conduct  a 
d  i  scu s  s io n  abou t  it. 

+    Be  certain  the  students  understand  the  doctrine  of 
n inherent  power  s. " 

Concluding  The  Lesson 

»     You  might  want  to  inform  students  that  this  decision  had 
important  consequences  for  President  Franklin  Delano 
Roosevelt's  conduct  of  American  foreign  policy  at  the 
start  of  World  War  II.     The  decision  opened  the  way  for 
Congress  to  give  FDR  wide  latitude  in  conducting 
diplomacy  and  aiding  soon-to-become  American  allies  in 
resisting  Hitler 1 s  onslaught.     For  example,   in  1941 
Congress  passed  the  Lend-Lease  Act.     This  law  gave  FDR 
great  discretion  to  distribute  huge  sums  of  money  to 
nations  fighting  against  the  Axis  powers.     Thus,  after 
the  German  invasion  of  Russia^  FDR  used  the  law  to 
send  vital  war  material  to  the  Russian  front  without 
the  delay  of  consulting  Congress.     This  material  played 
an  important  role  in  helping  the  Russians  withstand  the 
.  German  attack . 

Sugges-ted-Read  ing 

Divine,  Robert  A.,   "The  Case  of  the  Smuggled  Bombers," 
in  J.  Garraty   (ed.)   Quarrels  That  Have  Shaped  The 
Constitution   (New  York:     Harper  Torchbooks,  1964), 
pp.  210-221. 


V-15 


V-15.       BROWN  V.   BOARD  OF  EDUCATION  OF  TOPEKA  -  (1954) 


The  14th  Amendment  declares:   "No  state  shall...  deny  to 
any  person  Within  its  jurisdiction  the  equal  protection  of  the _ 
laws."     In  1896  the  Supreme  Court  handed  down  a  landmark  "decision 
on  the  meaning  of  this  "equal  protect ion"  clause .     In  Plessy  v. 
Ferguson  the  Court  ruled. that  the  14th  Amendment  allowed  a  state 
to  segregate  whites,  and  blacks  by  providing  "separate  but  equal" 
facilities  for  blacks. 

For  nearly  sixty  years  this  doctrine  of  "separate  but 
equal"  served  as  a  constitutional  justification  for  segregation 
as  a  way  of  life  in  the  United  States.     Under  this  doctrine 
blacks  were  separated  from  whites  in  schools,  housing,  trans- 
portation and  recreation . 

During  the  1930's,   however ,   blacks  had'  begun  fighting _ to 
desegregate  public  schools — especially  colleges  and  universities 
in  the  South.     The  National  Association  for  the  Advancement 
of  Colored  People   (NAACP)   became  a  leader   in  this  struggle. 
By  the  early  1950 1 s  the  NAACP  was  ready  to  wage,  all  out  war  in 
the  courts  on  segregated  elementary  and  high  schools.  The 
NAACP  started  lawsuits  challenging  segregation  in  five  different 
school  systems  around  the  country.     In  each  case  the  parents  of 
black  school  children  asked  lower  courts  to  strike  down  laws 
requiring  or  permitting  segregated  schools.     Eventually  these 
cases  were  heard  together  by  the  Supreme  Court  as  a  major 
challenge  to  the   "separate  but  equal"  doctrine. 

:  The  case  that  gave  this  challenge. its  name — Brown  v^-Board 

of  Education  of  Topeka — involved  a  family  in  Topeka,  Kansas. 
Mr.   and  Mrs.  Oliver  Brown  sued  the  Topeka  school  board  because 
their  daughter  Linda  was  forced  to  walk  20  blocks  to  an  all 
black  grade  school  instead  of  going  to  an  all-white  school  in 
her  own  neighborhood. 

Thurgood  Marshall,   later  to  become  a  Supreme  Court  Justice, 
represented  the  NAACP.     Marshall  presented  evidence  to  show  that 
separating  black  and  white  students  was  harmful  to  blacks.  He 
argued  that  segregated  schools  were  not  and  could  never  be  equal. 
Such  schools  violated  the  "equal  protection"  guarantee  of  the 
14th  Amendment. 

On  the  other  side,  John  W.  Davis,   a  distinguished  attorney 
and  candidate  for  President  in  1924,   argued  that  the  Eramers . of 
the  14th  Amendment  never   intended  it  to  prevent  segregation  in 
the  nation's  schools.     Further,  he  claimed  that  the  courts  did 
hot  have  the  power  to  tell  the  states  how  to  desegregate  their 
schools. 
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The^  Constitution  al-Xssue 

In  all  f ive  cases  before  the  Supreme  eour t ,   the  lower 
courts  had  ^ound  that  the  separate  black  schools  had  equal  or 
soon  to  be  equal  facilities  as  white  schools.   _Thus,  the 
constitutional  issue  was  clearly  focused  on  the  " separate 
but  equal  doctrine"  itself.     Did  state  suppor ted  segregation 
in  public  schools — even  when  black  and  white  schools  had 
equal  facilities—violate  the  equal  protection  clause  of 
the  ±4th  Amendment? 

On  May  17,   1954  the  Supreme  ?§u?^* unanimously  struck  down 
the  "separate | but  equal"  doctrine  as  an ^unconstitutional 
violation  of  the  14th  Amendment.     The  opinion  was  written 
by  Chief  Justice  Earl  Warren. 

Warren  said  it  was  clear  that  segregation  gave  black 
children  "a  feeling  of  inferiority  as  to  their  status  in 
the  community  that  may  affect  their  hearts  and  minds  in  a 
way  unlikely  to  ever  be  undone . "     Even  if  segregated  schools 
give  blacks  equal . physical  facilities/  Warren  argued,  they 
deprived  students  of  equal  educational  opportunities,  Thus, 
Warren  declared: 

We  conclude  that  in  the  field  of  public  education 
the  doctrine  of  "separate  but  equal"  has  no 
place.     Separate  educational  facilities  are 
, inherently  unequal. 

The  Brown  decision  destroyed  the  constitutional  foundation 
of  all  forms  of  state  supported  cagregation  in  the  United 
States.     At  the  same  time  it  prompced  massive  resistance  to 
school  integration  throughout  many  states.     Resistance  in  turn 
helped  spur  the  growth  of  a  civil  rights  movement.     This  move- 
ment would  eventually  lead  to  the  passage  by  Congress  of  a 
series  of  civil  rights  laws  in  1957,   1960,  1964,   1965  and  1968. 
These  laws  increased  black  political  and  civil  rights. 

Resistance  also  slowed  implementation  of  the  Brown  decision 
in  schools  and  led  to  many  additional  court  cases.     The  first 
one,  known  as  Brown  II ,  came  in  1955  when  the  Supreme  Court 
ordered  school  districts  to  begin  desegregation  "with  all 
deliberate  speed . 11     In  reality  just  the  opposite  often  happened. 
Fifteen  years  after  Brown  only  20  percent  of  black  students  in 
the  south  attended  ^integrated  schools.     Faced  with  continued 
resistance  the  Supreme  Court  ruled  in  1969  that • segregation 
must  end   "at  once. "1    Eventually  lower  federal  court  rulings 
and  the  work  of  thej  federal  government  began  to  change  this 
pattern;     By  1978  40  percent  of  black  and  other  minority  children 
were  attending  integrated  schools  in  the  United  States. 
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WORKSHEET:      BROWN  V.   BOARD  OF  EDUCATION 
OF  TOPEKA  (1954) 


1.     What  doctrine  was  established  in  1896  by  Plessy  v 
Ferguson?  *  _^ 


2.     What  did  the  "equal  protection 11  .  clause  of  the  14th  Amend- 
ment have  to  do  with  the  complaint  in  this  case?  Select 
correct  answers  among  the  following  statements.     Be  prepared 
to  explain  your  answer s . 

-  —    a.     Blacks  claimed  the  "equal  protection"  clause 
prohibited  segr eg a ted  schools . 

  b.     The  NAACP  argued  the  "equal  protection"  elapse 

was  guaranteed  by  the  Plessy  v»  Ferguson  case. 

 c.     In  the  Brown  decision  the  Court  over  turned  the 

meaning  given  the  "equal  protection"  clause  in 
the  case  of  Plessy  v.  Ferguson. 

3.     Which  side  won  the  decision?   -  


4.     What  rights  were  won  by  blacks  in  this  case? 


5#     Which  of  the  following  are  correct  statements  about  the 
effects  of  this  decision  on  America? 

 a.     It  ended  segregation  in  the  schools  immediately. 

--  -    b.     it  led  to  the  passage  of  several  civil  rights  laws. 

-  _  _   e.     It  gave  blacks  a  constitutional  tool  to  continue 
to  fight  segregation . 

6.     One  historian  said:     "The  Court's  decision  in  Brown_v^ 

Board  remains  one  of  the  great_iahdmar ks  in  the  history  of 
American  liberty."     Why  could  the  historian  make  such  a 
claim?     Do  you  agree  -  or  disagree?     Explain . 
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LESSON  -PLAN  AND  NOTES  FOR  TEACHERS 

V-15.       Brown  v^JBaard  of  Education  of  Topeka   (19  54) 


Preview  of— Main -Bo in ts 

This  lesson -is  a  digest  of  a  landmark  Supreme  Court  case 
in  which  the  Court  declared  separate  public  schools  for  blacks 
and  whites  to  be  inherently. unequal .     Thus,   state  supported 
segregation  in  public  schools  violated  the  equal  protection 
clause  of  the  14th  Amendment.     The  decision  overturned  the 
"separate  but  equal  doctrine"  established  in  Plessy  Ferguson 
(1896). 

Connection  to  Textbooks 

The  Brown  case  represents  a  watershed  in  American  race 
relations.     The  lesson  could  be  used  with  government  textbook 
materials  on  the  Supreme  Courts  civil  rights,  or  national- 
state  relations.     It  could  supplement  history  textbook  discussions 
of  the  civil  rights  movement  or  the  Warren  Court-. 

Objectives 

Students  are  expected  to: 

1.  explain  the  connection  of  the  doctrine  of   "separate  but 
equal"  to  the  case; 

2.  know  how  the  issue  in  this  case  arose; 

3.  explain  the  connection  of  the  14th  Amendment  "equal 
protection"  clause  to  this  case; 

4.  identify  the  constitutional  issue  settled  by  this  case; 

5.  explain  the  impact 'of  this  case  on  school  desegregation 
and  the  civil  rights  of  black  people* 

Suggestiaas  For  Teaching  The  Lesson 

Ope n inq  The  Les son 

•  Tell  students. that  they  are  to  analyze  one  of  the 
best  known  and  most  important  cases  in  the  modern 
history  of  the  Supreme  Court. 

Developing  The  Les  >on 

•  Have  students  read  the  B^own  case. 

Content  Note:     As  the  Lesson  indicates ,   the  Brown 
case  actually  involved  five  separate  eases  brought 


53j 


V-15 


530 


by  the  NAACP  oh  school  segregation...  These  were: 
(1)  Brown  v.  Board  of  Education  of  Topeka,    (2)  _Bricrgs 
v^  Elliott,    (3)  Davis  v.  County  School  Board  of  Prince 
Edward  County ,  Va,  -,    (A)   Gebhart  v,  Belton  and   (5)  Boiling 
y .   Sharp*     The  Court  actually  decided  cases   (1)  ,    (2),  (3) 
and   (4)    together  under  the  name  of  Brown.     Boiling  v. _ 
Siiarp  concerned  the  District  of  Columbia  public  schools;  -, 
and  the  5th  Amendment  guarantee  of  due  process  of  law  since 
the  14th  Amendment  guarantee  of  equal  protect ion  applied 
only  to  states.     The_Cour t_ issued  a  separate  decision  in 
Boiling  v.   Sharp   (1954)   ruling  that  segregation  in  the 
District  of  Columbia  violated  the  5th  Amendment  guarantee 
of  due  process  of  law. 

•  Ask  students  to  use  the  worksheet,  which  follows  the  digest, 
to  analyze  the  case. 

9  After  students  complete  the  worksheet,   conduct  a  discussion 
about  it. 

•  Be  certain  that  students  comprehend  the  key  role  of  the 
"separate  but  equal"  doctrine  in  this  case  and  the 
constitutional  basis  and  significance  of  the  case. 

Con^ludl^g-^The— Le  s  son 

•  Remind  students  that  the  Brown  decision  is  considered  a 
landmark  in  the  development  of  American  civil  liberties. 
Point  out  that  the  decision  truly  helped  to  initiate  a 
social  revolution  in  America.     At  the  same  time  remind, 
students  that  the  case  is  a  good  illustration  of  how _ the 
Court  must  depend  upon  others  to  actually  carry  out  its 
decisions.     As  a  result  many  delays  occurred  in  implementing 
the  decision.     Milton  Cummings ,  Jr.,  a  political  scientist, 
and  David  Wise  point  out  one  of  the  most  ironic: 

And.  in  Tope ka ,  Kansas-,  where  it  had  all  begun, 
a  federal  judge  in  1979  reopened  the  Brown  case 
af ter  a  group  of  parents  complained  that,  twenty 
five  year  s  later ,   the  city 1 s  schools  were  still 
segregated.      'The  wheel  had  turned  all  the  way 
around. 1    Charles  Scott,  Jr . ,  attorney  for  the 
parents  said ,    'and  nothing  has  changed.  ''     Among  the 
group  of  parents  who  filed  the  complaint  was  Linda 
Carol  Brown ,  now  the  mother  of  two  children  in  the 
Tope k a  public  school  system. * 


*Milton  C,   Cummings,  Jr.   and  David  Wise,  Democracy  Under 
Pressure,   4th  Ed.    (New  York:     Har court  Brace  Jovanovich,   Inc. , 
1981),  p.  157. 
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Suggested  Reading 

Kelly.  Alfred  H.  "The  School  Desegregation  Case "  in  J.  Garraty 
(ed. )  Quarrels  That  Have  Shaped  the  Constitution  (New  York: 
Harper  Torchbooks,   1974),   pp.  243-268. 

Kluger ,  Richard,  Simple  Justice;  The  History  of  Brown  v.  Board  of 
Education  and- -Black  America's  Struggle  for  Equality  (New  York: 
Alfred  A.   Knopf,     1976).  ,  . 
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V-16 .         GIDEON  V.   WAINRIGHT    (1963)  <fe»  ' 

Clarence  Earl  Gideon,  a  penniless  Fldrida  drifter,  was 
arrested  for  the  burglary  of  a  Florida  pool  hall.     Gideon  asked 
the  Florida  state  court >  where  he  was  tried,  for  a  court-appoint- 
ed attorney,   since  he  could,  not  afford  a  lawyer      The  Court  .de- 
nied Gideon's  request/  and  he  conducted  his  own  defense. 

Gideon  was  convicted  and  sentenced  to  five  years  in  pri- 
son,    in  his  jail  cell,  using  a  pencil  and  pad  of  paper,  Gideon 
composed"  a  petition  asking  the  Supreme  Court  to  review  his  case. 

"The  question  is  very  simple,"  wrote  Gideon.     "I  requested 
the   (Florida)   court  to  appoint  me  an  attorney  and  the  court  re- 
fused."    He  maintained  that  the  state  court's  refusal  to  appoint 
counsel  for  him  denied  him  rights  "guaranteed  ^  the  Constitution 
and  the  Bill  of  Rights"  as  covered  in  the  6th  and  14th  Amend- 
ments.    The  Supreme  Court  decided  to  accept  Gideon's  case  for  re- 
view. 

The  Constitutional  Issue 

The  6th  Amendment  states  that  "in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  ...   to  have  the  assistance 
of  counsel  for  his  defense-" 

Despite  this  clear  language,   the  Supreme  Court  in  earlier 
cases  had  ruleo  that  in  state  courts  needy  defendants  had  a  con- 
stitutional tic'  ••:  to  a  court-appointed  lawyer  in  only  two  situa- 
tions^    (1)   in'  ~<-  sos  involving  the  death  penalty   (Powell  v, 
Alabama,     1932;   aiv?.   (2)  where  special  circumstances,  sucn  as 
youth  or  mental     r competence,   required  furnishing  an  attorney  to 
assure  a  fair  tri.-.l    :^eth-,  v.  Brady,   1942)  . 

Should  the  ?>v'i  AoenrVent  right  to  counsel  be  applied  to  all 
criminal  cas^s?     C*t   <  mid  the  Court  continue  to  follow  the  pre- 
cedent set  in  Bett    v.  Brady?     In  arguing  the  Gideon  case,  the 
Supreme  Court  aSTvo  tp  attorneys  specifically  to  consider  the 
question:     should  Ktta.Vi  Brady  be  overruled? 

The  Decision 

The  Court  ruled  unanimously  in  Gideon's  favor  and  to  over- 
rule Betts  v.   Brady.     Thus,   the  Court  held  that  the  right  to 
SounseTwis-^B-fulTdamental  that  the  14th  Amendment  "due  process 
clause  extended  the  6th  Amendment  guarantee  of  counsel  to  state 
defendants  in  all  criminal  cases.     This  ruling  was  a  major  step 
in  applying  the  Bill  of  Rights  to  the  states - 

Clarence  Earl  Gideon  was  granted  a  new  trial  in  Florida  in 
Auaust  of  1963.     Represented  by  a  court-appointed  lawyer,  Gid- 
eon was  found  innocent.     In  addition,  the  Supreme  Court  s  de- 
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cislon  caused  a  review  of  numerous  cases,  not  only  in  Florida , 
but  in  all  other  states.     In  cases  where  defendants  had  been  ^ 
tried  without  the  benefits  of  counsel ,  retrials  were  scheduled. 
Many  were  found  innocent  and  released  from  prisons. 

The  Gideon  case  marked  the  beginning  of  a  nationwide . con- 
cern with  equal  justice  for  the  poor.     It  recognized  that ,  left" 
without  the  aid_of  counsel,  even  intelligent  and  educated  per- 
sons have  very  little  chance  of  defending  themselves  in  crim- 
inal trials. 

WORKSHEET:     GIDEON  V.   WAINWRIGHT    (19  63) 
i.     Why  was  Clarence  Gideon  arrested  and  brought  to  trial? 


2.     What  constitutional  right  did  Gideon  claim  was  violated  by 
the  Florida  court?    "  :  


3.  Before  the  Gideon  decision,  in  which  of  the  following  situa- 
tions did  the  Supreme  Court  say  a  person  was  entitled  to  a 
court-appointed  lawyer  in  a  state  trial? 

a.  When  the  case  involved  the  death  penalty. 

b.  When  the.  defendant  was  accused  of  more  than  one  crime. 

  c.  When  the  case  involved  a  major  felony. 

d.  When  special  circumstances  such  as  mental  incompetence 
were  involved . 

4.  Who  won  the  case,   the  state  of  Florida  or  Gideon?   

5.  What  part  did  the  14th  Amendment  play  in  the  Court's  de-  '■ 

cisior?      , 


6.     Why  did  the  Court  extend  the  6th  Amendment  right  to  counsel 
to  all  state  criminal  cases?  -    --  -  -  


fir did  the:  G.Ldeori  decio^on  affect  oth^r  prisoners  around 

1  •■.».■■  country? 
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LESSON  PLAN  -AND— NQT-ES-- -FDR  -  TEACHERS 


V-16 


Gideon  v.  Wainwright  (1963) 


Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  Supreme  Court  de- 
cision on  criminal  rights .  The  lesson  focuses  on  the  Court's 
interpretation  of  the  6th  Amendment's  ..guarantee  of  the  right 

to  counsel.  The  circumstances /decision  and  impact  of  the 

famous  Gideon  case  are  presented. 


Connection  to  Textbooks 

The  Gideon  case  is  a  landmark  in  the  development  of  the 


rights  of  those  accused  of  crime  and  . 
equal  justice  for  the  poor.  It  comp^ 
discussions  of  the  Bill  of  Rights ,  tt 
or  the  nationalization  of  the  Bill  of 
Amendment.  It  can  be  Used  to  supp7  t 
book  treatments  of  the  "Warren  Coca  c. 


establishment  of 
■r-vernment  textbook 
.  .^1  justice  system 

• hrough  the  14th 
.rican  history  text- 


Objectives 

Students  are  expected  .  to: 
know  how  the  issue  in  this  case  arose; 
explain  the  6th  Amendment  issue  in  the  case; 


1. 
2. 
3. 


identify  the  role  of  two  precedents  —  Pcfwell  v.  Alabamk 
and  Betts  v.   Brady  in  the  issue; 

explain  the  impact  of  the  decision  on  criminal  procedure. 


Suggestions  For  Teaching  The  Lesson 

Opening  The'  Lesson 

•    Tell  students  they  are  to  analyze  a  Supreme  Court  case 
that  affected  thousands  of  prisoners  around  the  nation 
k     and  set  a  criterion  for  a  fair  trial  still  followed  today. 


Developing  The  Lesson  , 

Have  students  read  the  digest  of  the  Gideon  case. 

Ask  students  to  use  the  worksheet ,  which  follows  the 
digest/  to  analyze  the  case. 
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•    Be  certain  that  students. comprehend  the  issue,  the  de- 
cision and  the  role  of.  the  14th  Amendment  in  the  deci- 
sion.    Note:     '.  You_raight_  remind,  students  that  the  Bill 
of  Rights  originally  applied  only  to  the  national  govern 
merit,     Most. of  the  provisions  of  the  Bill  of  Rights  have 
come  to  apply  to  state  and  local  governments  because  of 
cases  such  as  the  Gideon  case* 

Conclud-ing-tfie-Iles5on 

m     Inform  students  that  former  Attorney  General,  Robert  F. 
Kennedy,  once  said  of  the  Gideon  case: 

If  an  obscure  Florida  convi-ct  named  Clarence 
Earl  Gideon*  had  hot  sat  down  in  his  prison^, 
ceil  with  a  pencil  and  paper  to  write  a_ letter 
to  the  Supreme  Court,  and  if  the  Court  had  not 
taken  the  trouble  to  look  for  merit  in  that 
one  crude  petition  among  all  the  bundles  of 
mail  it  must  receive  every  day,  the  vast 
machinery  of  American  law  would  have  gone 
on  undistrubed .     But  Gideon  did  write  that 
letter,   the  Court  did  look  into, his  case.    .  . 
arid  the  whole  course  of  American  legal  history 
has  been  changed. 

Ask ' students : 

1.     Did  Kennedy  support  or  oppose  the  Gideon  decision? 


2.  Why  would  Kennedy, say  the  decision  changed  the 
"whole  course  of  American  legal  history?" 

3.  How  did  the  decision  support  the  American  ideal 
of  equal  justice  for  all? 

Suggested  Reading 

Lewis.,  Anthony.     Gideon's  Trumpet   (New  York:     Random  House, 
1964). 

This  is  clearly  written,   interesting  account  of  the 
Gideon  case. 

Sugge sted  Films 

JUSTICE  UNDER  LAW:      THE  GIDEON  CASE 

In  the  Gideon  case,   the  defendant  was  tried  and  convicted 
without  .legal  counsel.     The  film  shows  how  Gideon,   in  prison, 
communicated  with  state  and  federal  legislative  bodies  to  ob- 
tain legal  representation,  .and  how  the  Bill  of  Rights  and 
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Oliver  Wendall  Holmes1   interpretations  guided  the  Supreme 
Court  decision  in  the  case.     From  OUR  LIVING  BILL  OF .RIGHTS 
series,  Encyclopedia  Britannica  Educational  Corp.,  1966,  22 
minutes. r; 

THE  RIGHT  TO  LEGAL  COUNSEL  - 

The  1963  G ideon-^s^-Wa±n«r ig fat  decision  requiring  that 
indigent  defendants  accused  of  serious  crimes  must  be  offered 
counsel  overruled  an  earlier  decision  in  Setts  vs-  Brady, 
When  Lried  with  adequate  legal  representation/   the  defendant 
Gideon,  was  acquitted.     BFA  Educational  Media,  1968,  15  minutes. 
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V-17.     REYNOLDS  V.    SIMS  (1964) 

By  the  early  1920 1 s  the  population  pattern  of  the 
United  States  was  clearly  changing.     For  the  first  time  more 
Americans  were  living  in  cities  than  in  rural  areas.  This 
changing  pattern  led  to  real  inequalities  in  the  population 
of  urban  and  rural  state  legislative  districts. 

By  1960  nearly  every  state  had  some  urban  legislative 
districts  with  twice  as  many  people  in  them  as  rural  districts 
in  the  state.     In  Alabama,  for  example,  the  smallest  House 
district  had  a  population  of  6,700  and  the  largest  104, 000 . 
People's  votes  are  equal  when  each  member  of  a  legislative 
body  represents  the  same  number  of  people.     Clearly,  the 
people  in  more  populous  urban  districts  were  not  equally 
represented  with  voters  in  less  populous  rural  districts. 
As  a  result,  city  and  suburban  problems  did  hot  get  the 
attention  in  state  legislatures  that  farming  and  rural  con- 
cerns did. 

Dominated  by  tural  interests,   state  legislators  refused 
to  redistrict  so  that  each  member  of  the  legislature  would 
represent  about  tt     same  number  of  people.     Some  simply . _ 
ignored  required     r>  in  their  state  constitution  to  redistrict 
every  ten  years.     others  redistricted  but-  in  ways  that  con- 
tinued to  favor  rural  interests.     There  was  little  voters 
could  do  to  change  things  through  the  ballot  box. 

Thus,  during  the  1960's  the  Supreme  Court  heard  a  series 
of  cases  challenging  the  apportionment   (set  up)  of  state 
legislative  districts.     Reynolds  v.   Sims  was  a  key  case  in 
this  series.     In  Reynolds  voters  of- Jefferson  County,  Alabama 
claimed  that  unequal  districts  in  Alabama  violated  the  equal 
protection  clause  of  the  14th  Amend en t . 

The  Constitutional  Issue 

The  14th  Amendment  declares:     "No  state. .. shall  deny _to 
any  person  within. its  jurisdiction  the  equal  protection  of  the 
laws,"     Did  Alabama,  and  other  states,  violate.the  equal  pro- 
tection rights  of* voters  by  apportioning   (setting  up}  legis- 
lative districts  so  they  contained  unequal  numbers  of  people? 

The  Decision 

The  Supreme  Court  ruled  8  to  1  that  the  14th  Amendment 
required  equally  populated  electoral  districts  for  both  houses 
of  a  state  legislature.     Chief  Justice  Earl  Warren  declared 
that  plans  for  setting  up  legislative  districts  could  not 
discriminate  against  people  on  the  basis  of  where  they  live 
(city  residents  in  this  case)   any  more  than  they  could  on  the 
basis  .of  race  or  economic  status. 
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The  Court  rejected  the  idea  that,   like  Congress,  state 
legislatures  could  create  districts  for  the  senate  on  an 
area  rather  than  a  population  basis.     The  set  up  in  Congress 


mat ...  .  ,  ,  .  ,  , 

"sovereign  entities."     Political  subdivisions  within  a  state 
(such  as  counties  or  regions),  however,  were  not  sovereign 
entities.     Thus>  Warren  argued,   the  people  of  a  state  must 
be  represented  equally  in  both  houses  of  a  state  legislature. 
"Legislators  represent  people,  not  trees  or  acres"  Warren 
declared . 

The  Court  ruled  that  legislative  districts  did  not  have 
to  be  drawn  with  "mathematical  exactness  or  precision. " 
However,   such  districts  must  be  based  "substantially"  on 
equal  population.     Thusr   the  Court  established  the  key 
principle  of  "one  person,  one  vote."  ^  ^ 

The  Reynolds  decision  had  a  major  impact  on  state 
legislatures.     After  the  decision  49  state  legislatures  _ 
reapportioned  their  legislative  districts  on  the  basis  of 
equal  population.     Oregon  had  already  done  so  in  1961.  The 
decision  resulted  in  fundamental  changes  in  American  politics 
by  ending  control  of  state  legislatures  by  rural  minorities. 
The  decision  also  affected  national  politics  since  ?tate  legis- 
latures drew  the  lines  for  U.S.  Congressional  districts. 

WORKSHEET:     REYNOLDS  V.   SIMS  (1964) 

1.     What  changes  in  the  United  States  led  to  unequal  state 

legislative  districts?  : 


2.     Which  statements  describe  the  effect  unequal  legislative 
districts  had  on  American  politics  from  the  1920' s  to 
the  1966* s.     Be  prepared  to  explain  your  answers ; 

  a.     Some  districts  passed  more  laws  than  others. 

 b.     Each  person's  vote  was  not  worth  as  much  as  another 


c.  Rural  districts  with  small  populations  controlled 
state  leg i  slat ure  s . 

d.  Every  persons  vote  was  equal  to  every  others. 
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3,     What  was  the  Court's  decision? 


4  %     The  Cour  t  ruled  each  legislative  distr  ict  must  contain 
exactly  the  same  number  of  people,     TRUE  FALSE 

5.  The  Court  held  that  both  houses  of  a  state  legislature 
must  be  apportioned  on  the  basis  of  equal  population. 
TRUE  FALSE 

6.  The  principle  of  "one  person,  one  vote"  means: 

a.  s^ery  person  can  vote  only  once  in  an  election. 

b.  .  or^e  person's  vote  should  hdve  the  same  value  as 

another  person's. 

c.  some  people's  vot.s  are  more  important  than  other 
~'    "          people '  s. 

7.  Which  of  the  following  are  correct  statements  about  the 
impact  of  Lhe  Reynolds  decision.     Be  prepared  to  explain 
your  choices.  : 

  a.     the  balance  of  power  between  urban  and  rural  areas 

in  the  United  States  was  changed. 

b.  the  principle" that  all  voters  should  be  equal  was 
~~               clearly  established . 

c.  the  right  of  the  states  to  make  their  own  decisions 
about  legislative  districts  was  strengthened. 

.       d.     almost  every  State  legislature  reapportioned  their 
districts  as  a  result  of  the  decision. 


5tj  . 

"   1  :  » 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
V-17.       Reynolds  v.   Sims  (1964) 


Preview  of  Main  Points 

This  lesson  is  a  digest  of  one  of  the  most  significant 
Supreme  Court  decisions  in  American  History.     The  decision 
declared  that  the  equal  protection  clause  of  the  14th 
Amendment  required  both  houses  of  a  state  legislature  to 
be  apportioned  equally  on  the  basis  of  population.     The  decision 
affirmed    the  principle  of  "one  per  son  *  one  vote." 

Connection  to  Textbooks 

The  digest  could  be  used  to  enrich  brief  references  to 
this  landmark  case  in  government  and  history  textbooks.  It 
could  be  used  With  government- texts  to  illustrate  the  impact 
Supreme  Court  decisions  may  have  on  the  political  process.7 

Objectives 

Students  are  expected  to: 

1.  know  how  and  why  the  issue  in  this  case  arose; 

2.  understand  how  legislative  districts  with'  substantially 
unequal  populations  affects  the  right  to  an  equal  vote;, 

3.  identify  the  principle  of . "one  person,  one  vote"  established 
by  the  decision; 

4.  explain  .the  impact  of  the  decision  on  state  legislatures 
and  American  politics . 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Tell  students  they  are  going  to  analyze  one  of  ^  the 
-most  important  Supreme  Cour t  decisions  in  Amer ican 
history. 

•  Review  with  students  the  meaning  of  a  legislative  district. 
A  district  is  a  political-geographical  division  of  a 
state  from  which  one  member  of  a  state  legislature  is 
elected .     State  legislative  districts  are  drawn  up  by 
members  ' of  the  state  legislature  i tself . 
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Developing  The— Lesson 

*  Have  students  read  the  digest  of  the  Reynolds  case. 

•  Ask  students  to  use  the. worksheet,  which  follows 
the  digest/   to  analyze  the  case. 

•  After  students  complete  the  worksheet  conduct  a 
discussion  about  it. 

*  Be  certain  that  students  comprehend  the  issue,  the 
decision,  the  constitutional  basis  of  the  decision 
and  the  political  1  significance  of  the  decision. 


Concluding-Tfae— Lesson 

»  Point  out  to  students  that  Earl  Warren  often  described 
the  Reynolds  case  as  the  most  significant  decision  of 
his  judicial  career .     Remind  them  that  this  remark,  comes 
from  a  man  who  also  led  the  high  Court  through  such 
landmark  decisions  as  Brbwri^v.  Board  of  Education*  . 
Ask  students  to  explain  why  Warren  might  make  such » a 
statement,  given  their  knowledge  of  the  decision. 
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V-18  .  MIRANDA  V.   ARIZONA  (1966) 

During  the  I9601 s  the  Supreme  Court  under  Chief  Justice 
Earl  Warren  made  a  series  of  decisions  that  greatly  strengthened 
the  rights-  of  accused  persons.     One  of  the. most  important  and 
controversial  decisions  involved  Ernesto  Miranda,   an  Arizona 
man,   and  the  5th  Amendment. 

In  1963  Miranda  was  arrested  for  kidnapping  and  attacking 
a  young  woman  near  Phoenix.     He  was  identified  by  the  woman  at 
the  police  station  and  then  questioned  for  two  hours.    ^He  was 
not  told  that  he  had  a  right  to  refuse  to  answer  questions  or 
to  see  a  lawyer.     Miranda  confessed,   was  tried  and  was  convicted. 

Miranda  appealed  his  conviction  _  to  the  U.S.  Supreme  Cour  t . 
His  lawyer  claimed  the  police  violated  Miranda's  5th  Amendment 
protection  against  self-incrimination.     The  5th  Amendment  says: 
"No  per son ...  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself." 

Arizona  lawyers  argued  that  Miranda  could  have  asked  for 
a  lawyer  any  time  dur  ing  questioning .     He  had  not  done  so. 
They  also  said  no. one  had  forced  him  to  confess.     His  confession 
could  be  used  in  court  because  it  had  been  given  voluntarily. 

^he-C6ns£ltutional  Issue 

Did  the  5th  Amendment  require  the  police  to  inform  a 
suspect  of  their  right  to  remain  silent  and   that  anything  they 
said  could  be  held  against  them?     Could  the  police  use  evidence 
obtained  without  such  warnings  in  court? 

The  Decision 

In  a  5  to  4  decision  the  Cour t  struck  down  Miranda's 
conviction.     The  Court  ruled  that  the  5th  Amendment  required 
police  to  inform  suspects  in  their  custody  of  their  right  to 
remain  silent,   that  anything  they  say  could  be  held  against 
them  and  that  they  have  a  right  to  a  lawyer.     These  warnings, 
the  Court  said,  must  be  given  before  any  questioning  could  take 
place.     A  defendant  could  voluntarily  waive  these  rights. 

The  Court  added  that  if:  a  suspect  wants  to  remain  silent  . 
or   to  contact  a  lawyer,  police  interrogation  must  stop  until 
the  suspect  is  ready  to  talk  again  or  a  lawyer   is  present . 
Confessions  obtained  in  violation  of  this  rule  could  not  be 
used  in  cour  t . 

The  Miranda  decision  was  controversial.     Many  law  enforce- 
ment officials  complained  the  decision  "handcuffed  the  police." 
In  a  strong  dissent.  Justice  John  Harlan  argued:     "It 's _ obviously 
going  to  mean  the  disappearance  of  confessions  as  a  legitimate 
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tool  of  law  enforcement."     Chief  Justice  Warren  anS_others 
defended  the  ruling.     They  argued  that  our  system  of  justice 
is  based  on  the  idea  that  an  individual  is  innocent  until 
proven  guilty.     The  government,   they  claimed ,  must  produce 
evidence  against  an  accused  person.    ,It  cannot  resort  to 
forcing  suspects  to  prove  themselves  guilty. 

After  the  Miranda  decision  most  police  began  carrying 
cards  which  they  used  to  read  suspects  their  rights.     The  car 
quickly  became  known  as  "Miranda  cards." 


WORKSHEET:     MIRANDA  V.   ARIZONA  (1966) 
1.     What  crime  was  Ernesto  Miranda  charged  with? 


2.     Miranda  claimed  his  constitutional  rights  were  violated 
because  the  police: 

  a .     questioned  him  for  two  hour s . 


b.  did  not  tell  him  of  his  right  to  refuse  to 
answer  questions  or  see  a  lawyer . 

c.  let  him  go  free  on  bail. 


3.     Which  portion  of  the  5th  Amendment  did  Miranda  claim  was 
violated  by  the  police?   _  :        _  ;  


4.     Did  the  Court  rule  for  or  against  Miranda? 


5.     What  did  Justice  Harlan  argue  in  dissent? 


6.     According  to  the  Miranda  decision/  which  of  the  following 
rights  must  police  inform  suspects  of.  before  they  may 
question  them? 

  a.  They  have  a  right  to  remain  silent. 

  b.  They  have  a  right  to  one  phone  call. 

__.  c •  They  have  a  r ig ht  to  have  a  lawyer  present . 

  d.  They  have  a  right  to  reasonable  bail. 
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7.     Which  of  the  following  aire  correct  statements  about  the 
effects  of  this  decision?    Be  prepared  to  explain  your 
choices. 

 a.     It  expanded  the  rights  of  people  accused  of  crime, 

  b.     It  increased  the  Court's  pov/er  over  the  executive 

branch. 

  c.     It  reduced  the  reliance  of  police  on  confessions  to 

convict  people . 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
V-18;         Miranda  v.  Arizona  (1966) 

Pr eview  of  Maxn__Hoin£^~~    — - 

This  lesson  is  a  digest  of  a  significant  Supreme  Court 
decision  dealing  with  criminal  procedure.     The  Court  ruled 
that  before  any  questioning  by  the  police  suspects  must  be 
warned  that  they  have  a  right  to  remain  silent ,  that  any 
statement  they  do  make  may  be  used  against  them  and  that  they 
have  a  r ight  to  the  presence  of  an  attorney. 

Connection  to  Textbooks 

.  The  Miranda  case  could  be  used  with  government  text- 
books to  supplement  discussions  of  civil  liberties  and  criminal 
procedure.     It  could  be  used  with  history  textbooks  to  provide 
more  in-depth  explanations  of  the  Warren  Court  era. 

Objectives 

Students  are  expected  to: 

1.     know  how  the,  issue  in  this  case  arose; 


2.  identify  the  role  of  self-incrimination  and  the  5th 
Amendment  in  the  case; 

3.  identify  the  warnings  the  Court  required  police  to  give 
all  accused. 

4.  explain  the  significance  of  the  decision. 
Suggestions  For  Teaching-  the  Lesson 

Qpenj^ng  the  Lesson 

•  Tell  students  they  are  going  to  analyze  a  case  that 
greatly  extended  the  rights  of  accused  persons. 

•  Explain  to  students  that  some  of  the  most  important 
procedural  safeguards  in  the  Constitution  involve  the 
rights  of  per  sons  accused  of  crime.     These  rights  are 
contained  in  the  5th  through  8th  Amendments.     Note  that 
this  case  focused  mainly  on  the  5th  Amendment. 

Developing  the  Wesson 

•  Have  the  students  read  the  digest  of  the  case. 

•  Ask  students  to. use  the  worksheet,  'which  follows  the  digest, 
to ; analyze  the  case. 
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•  After  students  complete  the  worksheet,  conduct  a  discussion 
about  it. 

•  Be  certain  that  students  comprehend  the  issue,   the  decision 
and  the  significance  of  the  decision. 

Concluding  the  Lesson 

•  Explain  to  students  that  since  1966  there  have  been  several 
Supreme  Court  decisions  related  to  the  issues  raised  in  the 
Miranda  case.     Generally,   these  decisions  have  tended  to 
reinforce  and  strengthen  the  Miranda  rules.     For  example, 
in  1980,   the  Court  defined  "interrogation"  when- the  accused 
has  a  right  to  have  an  attorney  present  as  includincpnoj: 
crilY_^??e9^  9??sti9niri9  §t  police  station  but  also  "arTy-- 
words  or  actions  on  the  part  of  the  police  that  the  police 
"should  know  are  reasonably  likely  to  elicit  an  incriminating 
response . "     (Rhode  Island  v.   Inn is) 
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V-19.         HEART  OF  ATLANTA    ^  TEL  V.   UNITED  STATES  (1964) 

.   In  1964  Congress  passed  the  Civil  Rights  Act,   the  most 

comprehensive  civil-  rights  legislation  since  1875.  Title 
of  this  law  pro^^  oited  discr  iminatioh  on  the  grounds  of  race, 
color ,  religion  or  national  origin  in  public  accommodations 
involved  in  any  way  in  interstate  commerce.     Title  II  thus 
sought  to  end  discrimination  in  hotels,  motels, _ restaurants, 
concert  halls,   theaters,   sports  arenas  and  the  like. 

Congress  Based  its  power  to  regulate  such  businesses  oh 
the  commerce  clause  in  Article  I   (Section  8)   of  the  Constitution. 
The  commerce  clause  gives  Congress  the  power  to  regulate  commerce 
among  the  states.     A  case  challenging  the  use  of  the  commerce 
power  by  Congress  to  prevent  racial  discrimination  came  to  the 
Supreme  Court  only  a  few  months  after  the  1964  Civil  Rights 
law  was  passed. 

The  Heart  of  Atlanta  motel  in  downtown  Atlanta,  Georgia 
defied  the  new  law  by  refusing  to  serve  blacks.     The  motel 
owner  claimed  that  Congress  had  exceeded  its  authority  under 
the  commerce  clause  by  enacting  Title  II  regulating  local 
businesses  such  as  hotels  that  served  the  public. 

The  owner     also  argued  that  his  rights  under  the  5th 
Amendment  were  violated  by  Title  II.     The  5th  Amendment  says 
that  no  person  shall  be   "deprived  of  life,   liberty*  or  property, 
without  due  process  of  law.''     The  motel  owner  claimed  he 
was  told  through  the  new  Civil  Rights  Act  how  to  run  what  he 
considered  to  be  his  private  property. 

The  Cons ti tut ionai-Issne 

The  case  presented  a  major   test  of  a  key  part  of  the  new 
Civil  Rights  Act.     Clearly  the  Constitution  gave  Congress  the 
right  to  regulate  interstate  commerce.     3ut  did  this  commerce 
power  include  the  power  to  prohibit ; discrimination  in  privately 
owned  acrommodations  that  served  the  public  such  as  hotels 
and  restaurants? 

The  Decision 

-,     -   The  Supreme  Court  unanimously  upheld  Title  II  of  the  Civil 
Rights  Acyas.a  legitimate  exercise  of  the  commerce  power. 
Justice  Tom  Clark,  writing  for  the  Court,  note     that  the  motel 
did  constitute  inter  state  commerce  since  it  sought  out-of- 
state,  customer  s  by  advertising  in  national  publications  and 
that  '75  percent  of  its  guests  were  interstate  travelers. 
Citing  testimony  from  the  congressional  hearings  on  the  act. 
Justice  Clark  pointed  out  that  blacks  were  frequently  discouraged 
from  traveling  because  of  the  difficulty  they  found  in  obtaining 
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accommodations.     The  motel's  discr  imi; atxc-  n  was  ob-s'-*"v  jtioh  to 
interstate  commerce. 

Next  Clark  turned  to  the  meaning  of  the  commerce  power 
of  Congress.     lie  declared  that  Congress 1  power  to  regulate 
interstate  commerce  also  gave  it  the  authority  to  regulate  local 
business  that  "might  have  a  substantial  and  harmful  effect" 
on  in ter state  commerce. 

Clark  added  that  it  made  no  difference  that  Congress  had 
used  its  power  under  the . commerce  clause  to  achieve  a  moral 
goal — stopping  discrimination.     "Congress  was  not  restricted 
by  the  fact  that  the  particular  obstruction  to  interstate 
. commerce  with  which  it  was  dealing  was  also  deemed  a  moral  and 
social  wrong,"  he  wrote. 

Finally/   the  Court  rejected  the  charge  that  the  motel 
owner's  rights  to  private  property  had  been  violated  under 

the  5th  Amendment.     "In  a  long  line  of  cases  this  Court  has  

rejected  the  claim  that  the  prohibition  of  racial  discrimination 
in  public  accommodations  interfers  with  personal  liberty," 
declared  the  opinion. 

The  Supreme  Court's  decision  helped  give  Congress  the  

necessary  constitutional  tools  to  promote  equality  of  opportunity 
and  to  prevent  discrimination.     The  case  was  important  to  the 
civil  rights  movement  of  the  1960 fs.     It  put  a  solid  constitut- 
ional base  under  legislative  and  political  efforts  to  promote 
equal  rights  for  blacks . 


WORKSHEET:  HEART  OF  ATLANTA  MOTEL  V.  UNITED  STATES  (1964) 
1.     What  did  Title  II  of  the  Civil  Rights  Act  prohibit? 


2.     What  did  the  commerce  clause  of  the  Constitution   (Article  Ip 
Section  8 j   have  to  do  witri  the  issue  in  this  case?  Select 
correct  answer s  among  the  following  statements.     Be  prepared 
to  explain  your  answers, 

  a.     Congress  based  Title  II  on  its  power  to 

r  egulate  inter  state  commerce • 

_  b.     The  mo^tel  owner  claimed  the  Supreme  Court  had 

no  authority  to  rule  on  the  commerce  clause. 

  c.     The  motel  owner  argued  the  commerce  clause  did 

not  allow  Congress  to  regulate  local  businesses. 
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3.  Did  the  Court's  decision  favor: 

  a.     the  motel  owner  : 

  b.     the  national  government 

4.  How  was  the  Constitution  used  to  support  the  decision  in 
this  case?     Hint:     what  meaning  did  the  Court  give  to  the 
commerce  power? 


5.     Which  of  the  following  are  correct  statements  about  the 
effects  of  this  decision  oh  America?    Be  prepared  to 
explain  your  selections . 

  a.     It  increased  the  power  of  the  national  government 

over  local  affairs. 

  b.     It  greatly  limited  the  ability  of  Congress  to  deal 

with  racial  discrimination. 

«?> 

  c.     It  strengthened  the  civil  riches  movement  of  the 

1960's. 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS. 

V-19.        Heart  of  Atlanta  Motel  v.  United  States   (1964) ^ 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  supreme  Court 
case  involving  the  commerce  clause  (Article  I,  Section  8) 
and  racial  discrimination.     The  Court  upheld  Tit  ell  of 
lit  1964  Civil  Rights  Act  which  prohibited  discrimination 
in  restaurants,  hotels  and  other  public  accommodations.  The 
eourt  ruled  that  under  its  authority  to  regulate  interstate 
coerce  Congress  had  the  power  to  prohibit  racial  discrimination 
in  privately  owned  public  accommodations. 

Connection  to  Textbooks 

This  decision  extended  the  national  government's  power 
to  reach  into  spheres  of  private  discrimination  which  previously 
■had  been  regarded  as  beyond  the  reach  of  federal  law.  The 
lesson  could  be  used  with  government  textbook  material  on 
ihJScSmSerce  power,  federalism  or  civil . r ights      The  lesson 
could  supplement  history  textbook  material  on  the  civil  rights 
movement  of  the  1960's. 

Objectives 

Students  are  expected  to: 

1.  know  how  the  issue  in  this  case  arose? 

2.  explain  the  <..    section  of  this  issue  to  the  commerce 
clause  of  the  Constitution; 

3.  recognize  how  the  Court's  decision  expanded  the  commerce 
power ; 

4       identify  the  impact  of  the  decision  on  the  civil  rights 
movement  and  thS  ability  of  Congress  to  legislate  against 
discrimination  in  local  businesses. 

Suggestions  for  Teaching  the  Lesson 

Opening  the  Lesson 

•   .Review  with  students  the  meaning  of  the  commerce  clause. 
Article  I,  Section  8  of  the  Constitution  states  that 
Congress  shall  have  the  power  "to  regulate  commerce 
with  foreign  nations,   and  among  the  several  states. 
■     The  term  "commerce1'   includes  the  production,  and  buying 
and  selling  of  goods  as  well  as  the  transportation  of  . 
commodities.     Any  of  these  functions  is  subject  to  la 
tional    regulation  if  they^  affect  more  than  one  state. 
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Over  the  years  the  commerce  clause  has J been  one  of  the 
major  constitutional  provisions  used  by  Congress  to 
expand  the  national  government's  power. 

•  Tell  student?  that  they  are  to  analyze  a  Supreme  Court 
case  that  expanded  Congress1  commerce  power  and  helped 
spur  on  the  civil  rights  movement  of  the  196Q's. 

Developing  the  Lesson 

*  Have  students  r^ad  the  digest  of  the  Heart  of  Atlanta 
case. 

#  Ask  students  to  use  the  worksheet,  which  follows  the 
digest,  to  analyze  the  case. 

•  After  students  complete  the  worksheet,  conduct  a 
diseussxon  about  it.  - 

•  Be  certain  students  understand  the  role  of  the 
commerce  clause  in "the  case  and  the  significance 
of  the  Court's  decision. 

Co n  c  1  ud  ing  ttim — L  e  ss on 

#  Inform  students  that- one  leading  political  scientist ,  . .; 
James  Q.  Wilson,  described  the  impact  of  the  1964  Civil 

Rights  Act  by  stating:     "The  passage  of-  this  bill  

profoundly  altered  the  politics  of  civil  rights 

and  the  political  position  of  southern  blacks.. 11 
Ask  students  to  explain  this  statement  given  their 
knowledge  of  the  Heart  of  Atlanta  case. 

4 

__    .     _  _    _  -  "  -     "__  / 

*  You  might. wish  to  inform  students  that,  on _ the  same  day 
it  decided  the  Heart  of  Atlanta  case  the  Supreme  _ 
Court  decided  a  companion  ease  that  applied  Title.  II  _ 
to  a  restaurant  in  Birmingham,  Alabama.     In  Kat2enback 
v^-McClung   (1964)    the  Court  ruled  that  -Ollie 1 S  Barbegue 
a  restaurant  that  Served  only  local ^customers  could  not 
discriminate  against  blacks  because  46  percent  of  the 
food  it  served  was  meat  supplied  through  interstate 
commerce. 
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V-20.         UNITED  STATES  V.   NIXON  (1974) 

Beginning  with  George  Washington,   several  presidents  have 
^sserted__the  right  to  withhold  information  from  Congress  or a 
court.     The  right  of  the  President  to  do  this  has  come  to  be 
called  executive  privilege.     Presidents  often  have  made  such 
claims  in  the  area  of  foreign  affairs.     In  1974 ,  however,  Presi- 
dent Richard  Nixon  made  a  claim  of  executive  privilege  for  an- 
other reason . 

As  a  result  of  the  Watergate  scandal,   seven  of  President 
Nixon1 s_ top  aides  were  indicted  on  charges  of  obstructing  jus- 
tice.    During  their  trials ,  it  was  discovered  that  Nixon  had 
secretly,  tape-recorded  conversations  with  his  aides  in  the  Wh"5  ;^e 
House.     A  special  prosecutor  investigating  the  Watergate  scandal 
subpoenaed  the  tapes  for  use  as  evidence  in  the  criminal  trial 
of  Nixon's  c.ides. 

President  Nixon  refused  to  surrender  the  tapes.     He  said 
the  record  of  his  private  conversations  was  protected  by  the 
principle  of  executive  privilege.     He  argued  that  -the  doctrine 
of  executive  privilege  was  established  clearly  by  the  actions 
of  many  past  Presidents.     He  also  claimed  that  to  allow  another 
branch  of  government,  the  courts,   to  have  the  tapes  v/ould  dest  oy 
the  separation  of  powers  established  by  the  Constitution  anHI 
would  weaken  the  Presidency. 

The  Consti4uitiona±  Issue^ 

Did  the  constitutional  principle  of  separation  of  powers 
and  the  doctrine  of  executive  privilege  prevent  the  courts  from 
i     requiring  the  President  to  turn  over  confidential  material  needed 
for  evidence  in  a  criminal  trial? 

The  Decision 

The  Supreme  Court  ruled  unanimously  against  President  

Nixon.     The  Court  ordered  Nixon  to  turn  oyer  the  tapes  and  other 
documents  to  the  trial  court  for  use  as  evidence. 

Thus,   the  Supreme  Court  rejected  the  claim  that  either 
separation  of  powers  or  executive  privilege  could  make  the  Presi- 
dent immune  from  the  judicial  process.     The  Court's  ruling  meant 
that,  unless  important  military  or  diplomatic  secrets  affecting 
national  security  were  involved,  the  need  to  insure  a  fair  trial 
outweighed  the  principle  of  executive  privilege.     The  decision 
limited  the  doctrine  of  executive  privilege  by  holding  that  it 
could  not  be  used  to  prohibit  disclosure  of  criminal  conduct. 

At  the  same  time,   the  Court's  decision  for  the  first  time 
acknowledged  a  constitutional  base  for  executive  privilege.  The 
Constitution  does  hot  mention  executive  privilege,  and  until  this 
decision  legal  scholars  debated  whether  there  was  any  real  con- 
stitutional support  for  the^idea. 

ERIC 


V-20 


553 


I r       ited-States  Vi  Nixon, _ the  Supreme  Court  said  there 
was.     Chief  Justice  Burger  said  Presidents  and  their  aides  must 
be  free  to  consider  alternatives  as  they  make  decisions.  In- 
order  to  do  so,  they  must  be  able  to  express  themselves  freely 
without  fear  their  ideas  will  be  exposed  to  the  public.  Thus, 
Burger  wrote,   "(executive)   privilege  is  fundamental  to  the  . 
operation  of  government- and  inextricably  rooted  m  the  separation 
of  powers  under  the  Constitution. " 

WORKSHEET :      fJivT7?ED  STATES  V.  NIXON 
1.     What  is  iiicuiit  by  "executive  privilege?"   _^  .  _i- 


in  this  case,  Wj.o  Lrought  the  complaint  to  the  Supreme  Court? 


3.  flow  did  Nixon  respond  to  the  request  for  his  tapes?  Choose 
the  correct  answers. 

a.  He  destroyed  all  of  the  tapes. 
'  b.  He  argued  that  civing  up  the  tapes  would  "blow"  the  cover 

of  some  CIA  agents. 

c.  He  argued  that  a  president's  conversations  with  his 
aides  must  be  kept  confidential. 

d.  He  argued  that  separation  of  powers  prevented  judicial 
  review  of  his  claim  of  executive  privilege. 

4.  Did  the  decision  in  this  case  favor  Nixon  or  the  United 
States  Government?     

5.  Which  of  the  following  statements  are  correct  about  the 
nature  of  this  decision? 

a.  The  Court  ruled  that  there  is  no  constitutional  basis 
for  executive  privilege. 

b.  The  Court  said  that  the  need  for  evidence  in  a  criminal 
  *  trial  is  greater  than  the  need  for  executive  privilege. 

c    The  court  said  that  the  effect  of  Article  II  of  the  ' 
  *  Constitution  is  to  make  executive  privilege  unlimited. 

6.  In  what  way  did  the  Court's  decision  put  limits  on  the  doctrine 
of  executive  privilege?    

7.  In  what  way  did  the  Court's  decision  strengthen  the  doctrine 
of  executive,  privilege?     ■  


8.     Over-all,  do  you  think  the  Court's  decision  strengthened 
or  weakened  the  Presidency?    - .    


V-20 


554 


LESSON  PLAN   AND  NOTES   FOR  TEACHERS 


V-20 .         United  States  v.   Nixon  (1974) 

Preview  of  Main  Points 

This  lesson  is  a  digest  of  a  landmark  case  on  the  powers 
of  the  Presidency.     The  case  focuses  on  the  conflict  between  the 
President's  need  to  maintain  confidentiality  in  the  Presidential 
decision  making  process  and  the  judicial  branch's  need  to  ensure 
a  fair  trial. 

Connection  to  Textbooks 

United  States  v.  Nixon  clearly  illustrates  one  of  the  most 
fundamental  principles  of  American  democracy:     the  rule  of  law. 
The  case  demonstrated  that  no  one  --  not  even  _  «ie  President  -7 
i£  above  the  law.     This  lesson  could  be  used  1.1  concur,  .rtxon  wxth. 
government  textbook  discussions  of  the  Supre      Co     t  •:• the  Presi- 
dency.    It  could  be  used  with  history  textb         "    3-r-ssxons  o. , 
executive  privilege  in  any  era  or  with  the  chapter  01.  the  Nixon 
presidency. 

Objectives 

Students  are  expected  tc. 

1.  know  how  the  issue  in  this  case  arose; 

2.  know  the  meaning  of  executive  privilege; 

3.  identify  the  constitutional  arguments  advanced  by  Nixon  in 
support  of  his  position; 

4.  understand  how  the  Court  both  limited  executive  privilege 
and  at  the  same  time  gave  it  a  solid  constitutional  base. 

Suggestions  For  Teaching  The  Lesson 

Opening  The— Lesson 

e     Tell  students  they  are  to  analyze  a  Supreme-  Court  case  re- 
flecting the  basic  American  ideal  of  the  rule  of  law.  Note 
that,  in  addition,  the  case  marks  the  f  ^rs^JtiTDf^slnc^a-  - 
1787  that  the  Supreme  Court  supported  the  idea  that  tnere 
was  a  constitutional  basis  for  "executive  privilege     —  an 
important  Presidential  prerogative  that  had  developed 
over  the  years . 
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Developing  The  Lesson 
Have  students  read  the  digest  of  the  case. 

Ask  students  to  use  the  worksheet/  which  follows  the. 
digest,   to  analyze  the  case. 

After  students  complete  the  worksheet,  con^x   *  dis- 
cussion about  it; 

Be  certain  that  students  understand  the  basic  constitu- 
tional issue  in  th-    case:     the  President's  need  for  pri- 
vacy in  making  decisions  and  dealing  with  aides _  (execu- 
tive privilege)   versus  the  courts'  need  to  obtain  evidence 
to  ensuie  due  process  of  law  and  a  fair  trial  as  guaran- 
teed by  the  Bill  of  Rights. 


Concluding  The  -Lesson 

•  Focus  students'   attention  on  the  5th  Amendment  guarantee 
of  "due  process  of  law"  and  the  6th  Amendment  guarantee  of 
the  right  of  the  accused  person  to  "have  compulsory  process 
for  obtaining  witnesses   (including  evidence)   in  his  favor. 
Ask  how  President  Nixon's  claim  of  executive  pri /liege 
woula  have  interfered  with  these  rights. 

•  inform  students  the  Supreme  Court's  decision  had  a  drama- 
tic  aftermath.     One  of  the  tapes  subpoenaed  by  the  Court 
ir  -luded  conversations  of  the  President ,  which . showed  he 
personally  ordered  a  cover-up  of  a  burgxary  of  the  Demo-^ 
cratic  party's  headquarters  in  the  Watergate  office  build- 
ing.    Less  than  two  weeks  -fter  the  Court's  decision. 
President  Nixon  released  a  transcript  of  this  tape.  Four 
days  later,  on  August  9,   1974,  Richard  Ni:    -  (threatened 
with  impeachment)   resigned  the  Presidency  - .:   n  result  oi 
the  evidence  on  the  tape  linking  him  dire   -  -y   -O  the  Water- 
gate burglary. 

Suggested  Reading 

White,  Theodore  H.     Breach  of  Faith:     The  Fall  of  Richard  Nixon 
(New  York:     Athene  im  Publishers,   1975) . 

This  is  a  very  readable  accbunt  of  the  Watergate  scandal, 
the  case  of  the  United^States  v.  Nixon  and  the  resignation  of 
President  Nixon. 
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APPENDIX 


This  appendix  includes  the  Constitution  of  the  United 
States  and  brief  quotations,  which  reveal  alternative  per- 
spectives on  the  Constitution  of  Presidents,  federal  judges, 
members  of  Congress,  and  foreign  commentators. 

The  text  of  the  Constitution,  presented  on  the  follow- 
ing pages,  is  from  the  engrossed  copy,  which  is  now  enshrined 
in  the  National  Archives.  Portions  of  the  original  text, 
which  have  been  affected  by  amendments,  are  enclosed  by  heavy 
brackets,  with  footnote:.,  referring  to  the  pertinent  amendment 
In  addition,  commentaries  about  the  proposal  and  ratification 
of  each  amendment  are  presented  below  the  pertinent  amendment 

Users  of  this  book  of  lessons  may  refer  to  this  or  

another  copy  of  the  Constitution  to  find  answers  to  several 
questions  and  activities  in  Chapters  2,  3  and  4  of  this  book. 
They  may  also  r&ud  ail  or  parts  of  it  to  illuminate  certain 
principles  of  lean  government  or  to  compr  ehend  more  fully 

constitutions     ^;r^s.     President  Harry  Truman,  among  others, 
recommended  tL-s-  Cnstitution  to  citizens  as  essential  reading 
Truman  said:     "The  longer  I  live,  the  more  T  m  impressed 
with  our  American  Cons ti -cut ion.     Pead  it  and  think  about  it. 
It  is  a  plan,  but  not  a  strait  jacket,  flexible  aid  short. 
Read  it  one  hundred  times  and  you'll  always  find  something 
new."* 


*Karry  5  Truman.     Truman  Speaks   (New  York:  Columbia 
University  Press,  1910) ,  p.  41. 
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CONSTITUTION  OF  THE  UNITED  STATES 


We  the  People  of  the  United  States,  in  Order '<  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Ti.  nquihty,  provide  for 
the  common  defence,  promote  the  general  Welfare,  and  secure  the 
Blessings  of  Liberty  to  ourselves  and  our  Posterity,  do  ordain  and 
-  establish  this  Constitution  for  the  United  States  of  America. 


article;  i. 


Section;  1.  All  legislative  Powers  herein  granted  shall  be  vested  in 
a  Congress  of  the  United  States,  which  shall  consist  of  a  benate  and 

House  of  Representatives.    -  - 

Sec-ion  2.  !  The  House  of  Representatives  shslL  bo  composed  of 
Members  chosen  every  second  Year  by  the  People  of  the wer&\ 
States,  and  the  Electors  in  each  State  shall  have  the  Quahficaboas 
requisite  for  Electors  of  the  moot  numerous  Branch  of  t.  e  State 

L^N1o 'person  shall  be  a  Representative  who  shajl  not  have  attained 
-  to  the  Age  of  twenty  five  Years,  and  been  seven  Years  &  Citizen  of  the 
United  States,  and  who  shrJl  not.  when  elected,  be  an  Inhabitant  of 

that  State  in  which  he  eaait  be  chosen.  

>  TReprasentatives  and  direct  Taxes  shall  be  apportioned  among 
the  several  Stats  which  may  be  included  within  this  Union,  according 
to  their  respective  Numbers,  which  shall  be  .■  jtermined  by  addingto 
the  whole  Number  of  free  Persons,  wj&iMg  .hose  bound  t°  Service 
for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three  nfths  of 
all  other  Persons.!.*  The  actual  Enumeration  shall  be  made  T;r*g 
three  Years  after  the  first  Meeting  of  fee  Congress  of  the  united 
States,  and  within  every  subsequent  Term  of  ten  Years,  in  such  Man- 
ner as  they  shall  by  Law  direct.  The  Number  of  Representatives  shall 
not  exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have 
at  Least  one  Representative;  and  until  such  enumeration  shsfi  be 
made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse  three, 
Mesjkchusetts  eight,  Rhode-Island  and  Providence  Plantations  one, 
Connecticut  five,  New-York  six,  New  Jersey  f our,  Pennsylvania  eight 
Delaware  one,  Maryland  six,  Virginia  ten,  North  Carchna  five,  South 
Carolina  five,  and  Georgia  three.  _  _ 

*When  vacancies  happen -in  the  Representation  from  any  bUW. 
the  Executive  Authority  thereof  shall  issue  Writs  of  Election  to  ml 

SU*  Th^HousTof  Representatives  shall  chuse  their  Speaker  and  other 
Officers;  and  shall  have  the  sole  Power  of  Impeachment. 

cUoot;  It  fu  not  In  the  original. 
The  port  Indndod  In  tmry  broekou  wu  tAtafod  by  Metkm  2  of  tho  Ibartotntb  onitndinont. 
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Section.  3.  1  The  Senate  of  the  Bnited  States  shall  be  composed  of 
two  Senators  from  each -State,  [chosen  by  the  Legislature  thereof ,3* 
for  si x  Years ;  and  each  Sen  a  tor  shall  h  aye  one  Vo  te, 

*  Immediately  after  they  shall  ie  assembled  in  Consequence  of  the 
first  Election^  they shall  be  divided  as  equ^jy  «a_m^_r)e  into  three 
Glasses.  :  the  Seats  of  the  Senators  of  the  first  Glass  snail  be  vacated 
at  the  Expiration  of  the  second  Year,  of  the  second  Class  at  the 
Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the  Expiration 
of  the  sixth  Year,  so  that  one  third  may  be  chosen  every  second  Year; 
[and  if  Vacancies  happen  by  Resignation/  or  otherwise,  during  the 
Recess  of  the  Legislature  of  any  State,  the  Executive  thereof  may 
make  temporary  Appointments  until  the  next  Meeting  of  the  Legisla- 
ture, which  shall  then  fill  such  Vacancies^:  **  : 

*  No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the 
Age  of  thirty  Years,  and.  been  nine  Years  a  Citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  'be  ah  Inhabitant  of  that 
State  for  which  he  t^.Jl  be  chosen. 

4  The  Vice  President  of  the  United  States  shall^be  President  of  the 
Sena  teL  hut  sb all  have  no  V 6 te,_  unl^s  th ey  _ be_  equally  divided,    _  _ 

*  The  Senate  shaH  chrae  their  other  Officers,  and  also  a  President 
pro  tempore,  in  the  Absence  of  the/Vice  President,  or  when  he  shall 
exercise  the  OflSce  of  President  of  the  United  States* 

8  The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose,.;they  shall  be  on  Oath  or  Affirmation, 
When  the  President  of- the  United  States  is  tried,  the  Chief  Justice 
shall  pre* T  4' -id  no  Person  shall  be  convicted  without  the  Concur- 
rence '»  of  tho  Members  presents 

7  /'  °r?™P sachment  shall  no  t  Extend  further  th  an 

to  r  ^  Office,  and  disqualification      hold  and  enjoy  any 

Office  or,  Trust  or  Profit  under  the  United  States:  but  the 

V  arty  c  -J^ed  shall  nevertheless  be  liable  and  subject  to  Indictment, 
Trial,  Judgment  and  Punishment,  according  to  Law.  -  ' 
Section.  4.  1  The  Times,  Places  and  Manner  of  holding  Elections 
for  Senators  and  Represent  a  tiy^,  shaU  be  pr^cribed  in  each  State  by 
the  Legislature  thereof;  but  the  Congress  iaay  at  any  time  by  Law 
make  or  alter  such  Regulations,  except  as  to  the  Places  of  causing 
Senators, 

-*  The  Congress  shall  assemble  at  least* once  in  every  Year,  and  such 
Meeting  shall  £be  on  the  first  Monday  in  December,J***  unless  they 
shall  by  Law  appoint  a  different  Day. 

Section.  5.  1  Each  Hooss  ^hati  be  the  Judge  of  the  Elections,  Re- 
turns and  Qualifications  of  its  own  Members^  ahd__a  Majority  of  each 
shall  constitute  a  Quorum  to  do  Business;  but  a  smaller  iSTumber  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
Attendance  of  absent  Members,  in  ^ich  Manner,  and  under  such 
Penalties  as  each  Houso  may  proviu 

_ '  3  Each  House  may  carmine  the  ales_  of  its  Proceedings,  punish 
its  Members  for  disorderly  Behaviour,  and,  with  the  Concurrence  of 
two  thirds,  expel  a  Momber.  _  j__ 

3  Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  irom  time 
to  time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judg- 

•Tlie  part-Jbetaded  m  heavy  brackets  was  chan*jod  by  section  1  of  tbo  seventeenth  amendment. 
••The  pert  Included  In  heary  brackets  was  changed  by  clause  2 of  the  seventeenth  amendment. 
■■"Tbe  part  included  In  heavy  brackets  wss  chanced  by  section  2  of  the  twentieth  amendment. 
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merit  rwjtiiriS  S«cn>c  y;  and  the  Yeas  and  Nays  of  the  Members  of  either 
Bouse  on  any  question  shall,  at  the  Desire  of  one  fifth  of  those  Present, 
be  e&tered  oft  the  Journal. 

4  Neither  House,  during  the  Session  of  Congress,  shall,  without  the 
Consent  of  the  other,  adjourn  for  more  ft  mi  three  davs,  nor  to  any 

other  Place  than  that  in  which  the  two  Houses  shall  be  sitting.  

Section.  6.  1  The  Senators  and  Representatives  shah1  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and  paid  out 
of  the  Treasury  of  the  United  States.  They  shall  in  all  Cases,  except 
Treason,  Felony  and  Breach  of  the^eace,  M  pn^tejR^  fr°m ^rest 
during  their  Attendance  at  the  Session  of  their  respective  Houses,  and 
in  going  to  a^ 

in  either  House,  they  shall  not  be  questioned,  in  any  other  Place.  __ 
'  No  Senator  or Representative  shall,  during  the  Time  for  Avhich  he 
was  elected,  be  appointed  to  any  civil  Office  under  the  Authority of  the 
United  States,  which  shall  have  been^  created,  or  the"  Emoluments 
whereof  shall  have  been  encreased  during  such  time;  and  no  Person 
holding  any  Office  under  the  United  States,  shall  be  a  Member  of  either 
House  during  his  Continuance  in  Office. 

Section.  7.  1  All  Bills  for_  raising  Revenue  shall  originate  in  the 
House  of  Representatives ^but  the  Senate  may  propose  or  concur  with 

Amendments  as  on l  other  Bills.     

1  Every  3itt  which  shaU  have  bassed  the  Hbusel  of  Re^resehtatiye^ 
and  the  Senate*  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States ;  If  he  approve  he  shall  sign  it,  but  if  not 
he  shall  return  it,  with  his  Objections  to  that  House  in  which  it  shall 
have  originated,  who  shaU  enter  the  Objections  at  large  ^on  their 
Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsider ation 
two  thirds  of  that  House  shall  agree  to  pass  tb*  BiH,  it  shall  be  sent, 
together  with  the  Objections,  to  the  other  ^cuse  by  whLch  it  shall 
likewise,  be l  reconsidered,  and  if  approved  by  C  :  >  ^  of  that  House, 
it  shaH  become  a  Law.  But  in  all  such  Case&  me  ■  *  i*«  of  both  Houses 
shall  be  determined  by  yeas  and  Nays,  and  tht  r  Y  *ws  of  the  Persons 
voting  for  and  against  the  BiU  shall  be  en tered  on  tHe  Journal  of  each 
House  respectively.  If  any  Bill  shall  not  be  returned  by  the  President 
within  ten  Days  (Sundays  excepted)  af  ter  it  shaji  ^^ve  Veen  presented 
to  him,  the  Same  shall  be  a  Law.  In  Bke  Manner  as  if  he  had  signed  it, 
unless  the  Confess, by  their ■  Adjournment  prevent  its  Return,  in 
which  Case  itshalLnot  be  a  Law.  

*  Every  Prder^Rpblutibn,  or  Vote  to  which  the^Joncurrence  of  the 
Senate  and  House  of  Representatives  may  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented-to  the  Presidant  of  the 
United  States;  and  before  the  Same  shall  take  Effect,  shall  be  approved 
by  him,  or  being  disapprovedi>y  him,  shall  be  repassed  by  two  thirds 

■  oHthe  Senate  and  House  of  RejiresehtaUy  to  the  Rules 
and  Limitations  prescribed  in  the  Case  of  a  Bill.  _ 
Section.  8.  1  The  Congress  shall  have  Power  To  lay  and  collect  Taxes, 
Duties,  Imposts  arid  Excises,  to  pay  the  Debts  and  provide  for  tbs 
common.  Defence  and  general  Welfare  of  the  United  States;  b  u  t  al  j 
Duties,  Imposts  and  Excises  shall  be  uniform  throughout  the  United 
States;   

*  To  borrow  Money  on  the  credit  of  the  United  States; 
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3  To  regulate  Commerce  with  foreign  Nations,  and  among  the 
several  States,  and  with  the  Indian  Tribes; 

4  To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws 
on  the  subject  of  Bankruptcies  throughout  the  United  States; 

*  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin, 
and  fix  the  Standard  of  Weights  and  Measures; 

9  To  provide  for  the  Punishment  of  counterfeiting  the  Securities 
and  current  Coin  of  the  United  States* 
7  To  establish  Post  Offices  and  post  Koads; 

9  T°  .promote  the  Progress  of  &ience_  and  useful  Arts*  by  securing 
for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to 
then*  respective  Writings  and  Discoveries; 

•  To  constitute  Tribunals  inferior  to  the  supreme  Court; 

;  10  To  define  and  punish  Piracies  and  Felonies  committed  on  the 
high  Seas,  and  Offences  against  the  Law  of  Nations; 

11  To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make 
Rules  concerning  Captures  on  Land  and  Water;  

fs  To  rabo  and  support  Armies,  but  no  Appropriation  of  Money  to 
that  Use  shall  be. for  a  longer  Term  than  two  Years; 

13  To  provide  and  maintain  a  Navy; 

"  To  make  Rules  for  the  Government  and  Regulation  of  the  land 
and  naval ^rces^    __.    * 

15  To^  provide  for  csJfing  forth  the  Militia^  to  execute  the  Laws  of 
the  Union,  suppress  Insurrections  and  repel  Invasions^  -  

19  To  provide  for  organizing,  arming,  and  disciplining^  the  Militia, 
and  for  governing  such  Part  of  them  as  may  be  employed  in  the 
Service  of  the  United  States,  reserving  to  the  States  respectively,  the 
Appointmen  t  of  the  Officers,  and  the  Authority  of  training  the  Militia 
according  to  the  discipline  prescribed  by  Congress; 

•T  To  exercise  exclusive  Legislation  m  all  Cases  whatsoever,  over 
such  Pis  trie t  (no  t  exceeding  ten  Miles  sduiire)  as i  may  ,  by  Cession,  of 
particular  Stato,  and  the  Acceptance  of  Congrras,  become  the  Seat 
of  the  Government of  the  United  Statj^  and  to  exerciseJSke  Authority 
over  all  Places  purchased  by  the  Consent  of  the  Legislature  of  the 
State  in  which  the  Same  shall  be,  lor  the  Erection  of  Forts,  Maga- 
zines, Arsenals,  dock- Yards,  and  other  needful  Buildings ; — And 

15  To  make  aU  Laws  which  shall  be  necessary  and  proper  for  carry- 
ing into ^  Execution, the  foregoing  Powers,  and. all  other  Powers  vested 
by  this  Constitution,  in  the  Government  of  the  United  States,  or  in 
any  Department  or  Officer  thereof. 

Section.  9.  1  The  Migration  or  Importation  of  such  Persons  as  any 
of  tha  States  now  existing  shajl  think  proper  to  admit,  shall  not  be 
prohibited  by  the  Congress  prior  to  the  Year  one  thousand  eight 
hundred  and  eight,  but  a  Tax  or  duty  may  be  imposed  .on  such  Impor- 
tation, not  exceeding  ten  dollars  for  each  Person. 

2  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  ,sus- 
per^sd,  unless  when  in  Cases  of  Rebellion  or  Invasion  the  public 
§H;Vy  may  require  it. 

3  No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  p^issed. 

M  No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Propor- 
tion to  the  Census  or  Enumeration  herein  before  directed  to  Le  taken. 
6  No  Tax  cr  Doty  shall  be  laid  on  Arti: T *  exported  from  Any  State. 

•S»  a.*^>  thm  sixteenth  smendrntnt. 
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-  •  No  Preference  shail  be  given  by  any  Regulation  of  .Commerce  or 
Revenue  to  the  Ports  of  one  State  over  those  of  mother:  nor  shall 
Vessels  bound  to,  or  from,  one  State,  be  obliged  to  hnitr,  clear,  or  pay 
Duties  in  another  —   -~ 

7  No  Money  t/O  Jrawn  from  the  Treasury,  but  in  Consequence 
of  Ajpprbpri^^iof  ^  -i  n/if  by  Law;  and  a  regular  Statement  and  Account 
of  the  Recces  ,>*A  Expenditures  of  all  public  Money  shall  be  pub- 
lished from '^'^^  time.  m 

■  No  Title  of  Nobilityjhall  be  Ranted  by  tbfc  United  States:  And 
no  Person  holding  any-  Office  of  Profit  or  Trust  under  them^  shall,  with- 
out the  Consent  of  the  Congress,  accept  of  any  present,  Emolument, 
Office,  or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or 
foreign  State. 

Section.  10.  'No  State  shall  enter  into  any  Treaty,  Alliance,  or 
Confederation;  grant  Letters  of  Marqtie  and  Reprisal;  ccin  Money; 
emit  Bills  of  Credit;  make  any  Thine  but  gold "  and  silver  Coin  a 
Tender  in  Payment  of  Debts;  pass  any  Bill  of  Attainder,  ex  post  facto 
Law,  or  Law  impairing  the  Obligation  of  Contracts*  or  grant  any 
Title  of  Nobility.  _ 

*  No  State  shuU,  without  the  Consent  of  the  Congress,  lay  any 
Imposts  or  Duties  on  Imports  or  Exports,  except  what  may  be  abso- 
lutely necessary  for  executing it's inspection  Laws:  and  the  net 
Produce  of  ail  Duties  and  Imposts,  laid  by  any  State  on  Imports  or 
Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  States; 
ana  all  such  Laws  shall  be  subject  to  the  Revision  and  Cohtroul  of  the 

°3  iJ^State  shall,  without  the  Consent  of  Congress;  lay  any  Duty  of 
Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  eater  into 
any  Agreement  or  Compact  with  another  State,  or  with  a  foreign 
Power,  of  engage  in  War,  unless  actually  invaded,  or  in  such  imminent 
Danger  as  will  not  admit  of  delay. 

ARTICLE.  11. 

Section.  1.  *  The  executive  Power  shall  be  veated  iriu  Prudent  of 
theJJnited  States  of  America.  He  shall  hold  his  OfiVi  <dTHV-;  the 
Term  of  four  Years,  and,  together  with  the  Vice  President  ch  osen 
for  the  same  Term,  be  elected,  as  follows  . 

1  Each  State  shall  appoint,  in  such  Mariner  as  the  Legislature  therecf 
may  direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of 
Senators  and  Bepnwentatives  to  which  the  State  may  be  entitled  in 
the  Congress:  but  no  Senator  or  Representative  an 
Offira_of_Tnisi  or  Profit  under  the  United  States,  shall  be  appointed 
en-Elector.      _ 

EThe  Electors  shall  meet  in  their  respective  States,  and  vote  by 
Ballot  for  two  Persons,  of  whom  urie  at  least  shall  not  be  ah  Inhabitant 
of  the  same  State  with  themsalve*.  And  they  shall  make  a  List  of  all 
the  Persons  voted  for,  anc! [.of  &_be LNumher  of  Votes  for  each  ^which  List 
they  shall  ^gtx  and  4»rtify,  and  transmit  sealed  to  the  Seat  of  the 
Government  of  theUhited  States,  directed  to  the  President  of  the 
Senate.  The^  President  of  the  Senate,  shall,  in  the  Presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  Certificates,  and 
the  Votes  shall  then  be  counted.    -The  Person  having  the  greatest 


-  Number  of  V otes  shall  be  the  President,  if  «uch  Number  be  a  Majority 
of  the  whole  Number  of  Electors  appointed;  and  if  there  be  more  than 
one  who  have  such  .Majority,  ^ 

then  the  House -of  Represent  5  ve?-;  3haB  immediately  cruise  by  Ballot 
one  pLthem  fpr  Proven*;  w^o  it  _np_P6nwn  have  a  Majority,  then  from 
the  five  highest  on  fc^st  U>v  i^id  House  shall  in  like  Manner  cruise 
the  President.,  Biitin  chusir^  tile  President,  the  Votes  shall  be  taken 
by  States,  trie  Representation  from  each  State.  Having  one  Vote;  A 
quhrutf;  for  this  Purpose  shall  consist  of  a  Mernber  or  Members  froni 
two  thirds  of  the  States,  and  a  Majority  of  all  the  ;Sta_tes  shall  ^ 
n€Krj?asury  to  a  Choice.  In  every  Case,  after  the  Choice  of  the  Presi- 
drtat.  the  Person  ha  vine  the  greatest  Number ^  of  Votes  of  the  Electors 
shall  b*  the  Vice-President.  But  if  there  shoidd  remain  two  or  morp 
who  have  equal  Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the 

Vice  President.  J*   

J  The  Congress  may  determine  the  Time  of  chusing- the  Electors, 
and  the  Day  on  which,  they  shall  give i  their  Votes;  which  Day  shall 
be  the  same  throu^rout^Jhe  United  States; 

4  No  Person  except  a  natural  J>qrn  Citizen^  or  a  Citizen  of  the  United 
States,  at  the  time  of  the  Adoption  of  this  Constitution,  shall  be 
eligible  Vo  the  Office  of  President;  neither  shall  any  Person  be  eligible 
to  that  Office  who  shall  not  have  attained  to  the  Age  of  thirty  five 
Years,  arid  been  fourteen  Years  £  Resident  mthmthe  United  States. 

*  Tn  Case  of  the  Removal  of  the  President  from .Office,  br of  his-Deathj 
Resignation,  or  Inability  to  discharge  the  Powers  arid  Duties  of  the 
said  Office,  t  the i  Same  shall  .devolve  on i  the l  Vice  President,  arid,  the 
Conges?  may  by  taw  provide  for  the  Case  of  Removal,  Death, 
Re«^ayori_or  InabUityi  both  of  the  President i  arid  Vice  President, 
declaring  what  Officer  shall  then  act  as  President,  and  such  Officer" 
shall  act  accot-oUrigly,  until  the  Disability  be  removed,  or  a  President 
sbajl  be  elected.   _ 

•The  President  shall,  at  stated  Times, receive  for  his  Services,  a 
Compensation,  which  shall  rieitber_te  encrea^d  nqr 
the  Period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  Period  any  other  Emolument  from  the  United  States,  or 
any  of  them.  _  .  _  '_ 

Belpre  he  enter  bri  the  Execution  of  his  Office,  he  shall  take  the 
following  Oath  or  Affirmation :— "I  do  solemnly  swear  (or  affinri)__that 
I  wiU  faithfully  execute  the  Office  of  President  of  the  United  States, 
and  rcill  to  the  best  of  _mv_ Ability,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States." 

Section.  2.  1  The.  President  shall  be  Commander  in  Chief  of  the 
J^^Land  Navy  of  the  U^  Militia  of  the  several 

States,  when  called  into  the  actual  Service  of  the  United  States;  he 
may  require  the  Opinion,  in  writing,'  of  jthe  principal  Officer  i&  each 
of  the  executive  Departments,  upon  any  Subiect_relating_tp_  the  Duties 
of  their  respective  Offices,  and  he  shall  nava  Power  to  grant  Reprieves 
and  Pardons  for  Offences  against  the  United  States,  except  in  Cases  of 
Impeachment; 

^He  shall  have  Power,  by  and  ^itb  the  Advice  and  Consent  of  the 
Senate,  to  make  Treaties,  provided  two  thirds  of  the  S'ir.ators  present 
concur;  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Con- 

•ThU  ptnfreph  has  been  eopeneoed  by  the  twelfth  amendment. 
fThta  pro  vis  Ion  has  bora  aflocted  by  the  twRrfHy-Artii  amendment 
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sent  of  the  Senate,  shall  appoint  Ambassadors*  other  public  Ministers 
and  Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers  of 
the  United  States,  whose  Appointments  are  not  herein  otherwise 
provided  for,  and  which  shall  be  established  by  Law:  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they 
think  proper,  in  the  President  alone*  in  the  Courts  of  Law,  or  in  ihe 
Heads  of  Departments, 

*  The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may 
happen  during  the  Recess  of  the  Senate,  by  granting  Commissions 
which  shall  expire  at  the  End_of  their  next  Session. 
Suction.  3.'  He  shall  from  time  to  time  give  to  the  Congress  Infor- 
mation o f  the  S tate  of  the  Union,  and  recommend  to  their  Considera- 
tion such  Measures  as  he  shaU  judge  necessary  and  expedient ;  he  may, 
on  extraordinary  Occasions,  ^convene  both  Houses,  or  either  of  them, 
and  in  Case  of  Disagreement  between  them,  with  Respect  to  the  Time 
of  Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think 
proper;  he  shall  rjzcei ve_  Ambassadors  and  _o t he r  public  Min is te  rs ;  he 
shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shaU  Com- 
mission all  the  Officers  of  the  United  States. 

Section.  4,  The  President,  Vice  President  and  all  civil  Officers  of 
the  United  States,  shall  be  removed  from  Office  on  impeachment  for. 
and  Conviction  of,  Treason,  Bribery,  or  other  hign  Crimes  and 
Misdemeanors. 

ARTICLE.  III. 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be 
vested  in  one  supreme  Court,  and  in  such  inferior  Courts  as  the  Con- 
fess may  from  time  to  time  ordain  ahiestajjj^h.  _  _The  Judges,  both 
of  the  supreme  and  inferior  Courts,  shall  hold  their  Offices  during 
good  Behaviour,  and  shall,  at  stated  Times;  receive  for  their  Services, 
a  Compensation,  which  shall  not  be  diminished  during  their  Con- 
tinuance in  Office. 

Section.  2.  1  The  judicial  Powsr  shall  extend  to  all  Cases,  in  Law 
antf JSquity,  arising  under, this i  Co^nstitutipn,  the  Laws  of  the  United 
States,  and  Treaties  made,  or  which  shall  be  made r  under  their 
Authority ;—  to  all  C ases  aff  ec ting  Ambassadors,  other  pu blic  Ministers 
and  Consuls;— to  all  Gases  of  admiralty  and  maritime  Jurisdiction;— 
to  Controversies  to  which  the  United  States  shall  be  a  Party; — to 
Controversies  between  two  or  more  States; — between  a  State  and 
Citizens  of  another  State;* — between  Citizens  of  different  States,— 
bejween  Citizens  of  the  same  State  claiming  Lands  under  Grants  of 
different  States,  and  betAveen^a  State,  or  the  Citizens  thereof,  and 

foreign  States,  Citizens  or  Subjects.  

2  In  all  Cases  affecting  Ambassadors^  other  public  Ministers- and 
Consuls,  and  those  in  which  a  State  shall  be  Party,  the  supreme, Court 
shall  have  original  Jurisdiction.  In  all  the  other  Case?  before  men- 
tioned, the  supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to 
Law  and  Fact,  with  such  Exceptions,  and  under  such  Regulations 
as  the  Congress  shall  make. 

 1  The  Tnal  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be 

by  Jury ;  and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes 
shainiaye  been  committed;  but  when  not  committed  within  any  State, 

•This  eltuae  hu  been  effected  by  the  eleventh  amendment. 
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the  Trial  shall  be  at  such  Flace  or  Places  as  the  Congress  may  by  Law 
have  directed. 

Section.  3.  1  Treason  against  the  United  States,  shall  consist  only 
in  levying  War  against  tnemt  or  in  adhering:  to  their  Ehemirs^  giving 
them  Aid  and  Comfort.  No  Person  shall  be  convicted  Treason 
unless  on  the  Testimony  of  two  Witnesses  to  the  same  07*rt  Act,  or 

on  Confession  in  open  Court.     :     _  ^ 

9  The  Congress  snail  have  Power  to  declare  the  Punishment  of  Trea- 
son, but  no  Attainder  of  Treason  shall  Work  Corruption  of  Blood,  or 
Forfeiture  except  during  the  Life  of  the  Person  attainted. 

ARTICLE.  IV.  * 

Section.  1.  Full  Faith  arid  Credit  shall  be  given  in  each  State  to 
the  public  Acts,  Records,  and  judicial  Proceedings  of  every  other 
State.  Arid  the  Cobgress  may  by  general  Laws  prescribe  the  Manner 
in  which  such  Acts,  Records  and  Proceedings  shall  be  proved,  and  the 
Effect  thereof. 

Section;  2.  '  The  Citizens  of  each  State  shall  be  entitle  to  all 
Privileges  and  Immunities  of  Citizens  in  the  several  States. 

'  A  Person  charged  in  any  State  with  Treason,  Felony,  or  other 
Crime,  who  shall  See  from  Justice,  :,nd  be  found  in  another  State, 
shall  on  Demand  of  tt*  executive  Authority  of  the  State  from  which 
he  fled,  be  delivered  op,  go  be  removed  to  the  Stato  having  Jurisdic- 
tion, of  tiie  Crime.  _  _  _  -  - 
_  3  [No  Person  held  to  Service  or  Labour  in  out  State,  under  the 
Laws  thereof,  escap'.r \>  into  another,  shall,  in  .Consequence  of  e  <y  Law 
or  Regulation  therein,  be  discharged  from  such  Service  or  Labour, 
but  shall  be  delfr  tv*  d  up  on  Claim  of  the  Party  to  whom  such  Service 
or  Labour  may  be  due. J* 

Section.  3.  1  New  States  may  be  admitted  by  the  Congress  into  this 
Union;  but  no  new  Stcte  shall  be  formed  or  erected  within  the  Juris- 
diction of  any  other  State -L  L rny  State  be  formed  by  the  Junction 
of  two  or  more  States,  or  Parts  of  States,  without  the  Consent  of  the 
Legislatures  of  the  States  concerned  as  well  as  of  the  Congress. 

° The  Congress  shall  have  I  jwer  to  dispose  of  and  make  all  needful 
Rules  and  Reg  ulations  respecting  the  'i^ritory  or  other  Property 
belonging  to  the  United  States;  and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  Prejudice  any  t  i-ttims  of  the  United  States,  or 
of  any  particular  State. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  protect  each  of 
them  againsf  invasion;  and  on  Application  of  the  Legislature,  or  of 
the  F,x«cn*iHe  (when  tho  Legislature  cannot  be  convened)  against 

dc      -  •  ••  e. 

ARTICLE.  V. 

i  l  Jciv  i-  *  whenever  two  thirds  of  both  Houses  shall  deem  it 
necess.  s'.l^  opose_Amendments  to  this  Constitution,  or,  on  the 
Application  of  ita  Legislaturen  of  two  thirds  of  the  several  States, 
shtal  call  a  Convention  for  propping  Amendments,  which,  in  either 
Case,  shall  be  valid  to  all  Intentn  an3  Purposes,  as  Part  of  this  Con- 
stitution, when  ratified  by  the  Le> 'nbtures  of  three  fourths  of  the 

•TliU  p*n«riph  haa  been  rapeneded  by  the  thirteen:  \idraent. 
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several  States,  or  by  Conventions  in  three  fourths  thereof  L  as  the  one 
or  the  other  Mode  of  Ratification  may  je  proposed  by  the  Congress- 
Provided  [that  no  Amendment  which  may  be  made  prior  to  the  lear 
One  thousand  eight  hundred  and  eight  shall  in  any  Manner  effect 
the  first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article ■ 
and  J*  that  no  State,  without  its  Consent,  shall  be  deprived  of  its 
equal  Suffrage  in  the  Senate. 


article,  vi. 


All  .Debts  cciTu'rcted  and  Engagements  entered  into,  before  the 
Adoption  of  this  Constitution,  shall  be  as  valid  against  ,the  United 
States  under  this  Constitution,  as  under  the  Confederation. 

2  This  Constitution,  and  the  Laws  of  the  United  States  which  shall 
be  made  in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be 
made,_ander  the  Authority  of  the  United  States,  shall  be  the  supreme 
k»w  of  the^ttnd  ;_and  the  Judges  in  every  State  shall T?e  bound  thereby, 
any  Thing  in.  the  Constitution  or  Laws  of  my  St^te  to  the  Contrary 
notwithstanding. 

3  The  Senators  and  Representatives  before  mentioned,  and  the 
Members  of  the  several  State  Legislatures,  and  all  executive  and  ju- 
dicial Officers,  both  of  the  United  States  and  of  the  several  States, 
shall  be  bound  by  Oath  or  Affirmation,  to  support  this  Constitution; 
but  no_  religious  Test  shall  ever  be  required  as  a  Qualification  to  any 
Otnce'oi-  public  Trust  under  the  United  States. 

ARTICLE.  VI). 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  suffi- 
cient for  the  Establishment  of  this  Constitution  between  the  States  so 
ratifying  the  Same. 

_  Done  in  Convention  by  the  Unanimous  Consent  of  the  States 
present  the  Seventeenth  Day  of  September  in  the  Year  of  our  Lord 
one  thousand  seven  hundred  and  Eighty  seven  and  of  the  Independ- 
ence of  the  United  States  of  America  the  Twelfth  IN  WITNESS 
whereof  We  have  hereunto  subscribed  our  Names,  v 

Go  WASHINGTON— 
Preside  and  deputy  from  Virginia. 
[Signet!  also  by  the  deputies  of  twelve  States.] 
New  Hampshire* 
John  Lanqdon,  Nicholas  Gilman. 

Massachusetts. 
Nathaniel  Uorham,  Iturvi  King. 

Connecticut. 

Wm.  Samu  Johnson,  Ro<  m  Sherman. 


Alexander  Hamilton. 


New  York. 
New  Jersey, 


Wil:  Livingston,  Wm.  Patekbon, 

DAVID_BltEARLEVt  JONA:  DAyTON. 


'OtMotote. 


O  4  O 
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Pennsylvania, 


B  Franklin, 
Robt  Morris, 
Taos.  FrrtSmoNB, 
Jamxs  Wilson, 


Geo:  Read, 
John  Dickinson, 
Jaco:  Broom, 


James  McHenrt, 
Danl  Carroll. 


John  Blair — 


W ii*  Blount, 
Hu  Williamson. 


j.  rutledqe 
Charles  Pincknet, 


William  Few, 
Attest: 


Thomas  Miftlin, 
Geo,  Cltmer, 
Jarbd  Inojbbsoll, 
Gouv  Morris. 

Delaware. 

Gunning  Bedford,  Jud, 
Richard  Bassett. 

Maryland. 

Dan  or  ST  Tnos.  Jenifer, 

Virginia. 

James  Madison  Jr. 

North  Carolina. 

Rich'd  Dobbs  Spaight, 

South  Carolina. 

Charles  Coteswobth  Pincknet, 
Pierce  Butler. 

Georgia. 

Abb  Baldwin. 
William  Jackson,  Secretary. 


RATIFICATION  OF  THE  CONSTITUTION 

The  Constitution  was  adopted  by  a  convention  of  the  States  on 
September  17,  1787,  and  was  subsequently  ratified  by  the  several 
States,  on  the  following  dates:  Delaware,  December  7,  1787;  Penn- 
sylvania, December  12L  1787 j  New  Jersey,  December  18r  1787; 
Georgia,  January  2,  1788;  Connection.  January  9,  1788;  Massa- 
chusetts, February  6,  1788;  Maryland,  April  28,  1788;  South  Carolina, 
May  23,  1788;  New  Hampshire,  June  21,  1788. 

Ratification  was  completed  on  June  21,  1788.  ... 

The  Constitution  was  subsequently  ratified  by  Virginia,  June  25, 
1788;  New  York,  July  26,  ±788;  North  Carolina,  November  21, 
1789;  Rhode  Island,  May  29,  1790;  and  Vermont,  January  1.0,  1791. 
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ARTICLES  IN  ADDITION  TO,  AND  AMENDMENT  OF,  THE 
CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA, 
PROPOSED  BY  CONGRESS,  AND  RATIFIED  BY  THE  LEGIS- 
LATURES OF  THE  SEVERAL  STATES  PURSUANT  TO  THE 
FIFTH  ARTICLE  OF  THE  ORIGINAL  CONSTITUTION 

ARTICLE  [l]* 

Con  rasa  shall  make  no  law  respecting  an  establishment  of  religion, 
or  .prohibiting:  the _f ree_  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  .of.  the  press;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  grievances. 

ARTICLE  [il] 

_  A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be 
infringed.   

ARTICLE  [ill] 

No  Soldier  shall*  in  time  of  peace Lbe  jjuartered  in  any  house,  with- 
out the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to 
be  prescribed  by  law. 

ARTICLE  [ivj 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no^Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  [v] 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia, 
when  in  actual. service [in  tune  of  War  QT  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of 
[if©  Pi  lhnbj  ilPT  sbJJl  J*5  compelled  in  any  .criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law;  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation. 

ARTICLE  [Vl] 

In  fell  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein.;  the  crime  shall  nave  been  committed,  which  district  shall 

"Only  tbo  utb.  14th.  15th,  sod  I6th  artlclM  of  amrodmtat  htd  mtmben  Mdtned  to  tium  U  tbo  Umo  of 
\  rrttflodon. 
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have  been  previous  y  ^ned  by  ^nd^^onned^ 
nature and icauseoi the ^^^'^^r  obtaining  Witnesses  in 
htTavorh^dt0toVavee SSS3£  of  counsel  for  his  defence. 

ARTICLE  [Vilj 

in  Suits  at  -mmon  la,,  where  ^  gi^^gj^^g! 
exce^twenty  .dollara,  the  nght^f  g^JBgg  reexamined .  in  any 

m°n  ARTICLE  [VIII] 


Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  [ix] 


tivalv.  or  tc  the  people.  -  -  - 

Their^amendmcntsto :  W. L^-jg^Jj^^S^'Slft 
tion.were  proposed  by  the . »»S5to^S??l  tS  ™tifi«?on  by  the  Governors 
by  thafoUoWinaSUteij and  the '^^^^^^^.^tt^GmmnLVtvir 
thereof  were  8uc«88wrfy>^nwntc^  oy  J^n  l789,  NQrtiL Carolina, 
Jersey;  November  20,  1788;  Jtoryland,  ^Bcoei ™>Der  i »,  i  <  j^,  janUary 

December  22.,1788;  Bout? L<^%^»^  ^  F*  iffi 
^^•S&^TO^^rSSSS^Sii^AS^-^^S&S  Vermont',  November  3,  179*1; 

"ll^^  March  1938; 

d2S?S3f?S TSSdSSSlbi*  19,  1939. 

ARTICLE  (Xl] 

_   .  ,      -   •    _  T7*  _  __I      -  Cinln 


extend 
one 


or  Subjects  of  any  Foreign  btate.   

The  Uth  amendment  to  ^  &SB» 
March  4,  1794.  -  It  w  deetand^A  by  «xe  legtolarca  of  12  of  the 

dated  January ^  1798  ^J^^^^^^Y^  llfarch  27,  1794:  Rhode 
15  States.    The  dates  of  ntmcation  were  «cw  j  Hampshire,  June  10, 

23,  1795;  North  Carolina,  Febn^J'  "J*5:,  t70*   

Ratifications  wai i  completed  on (^"feuth  Carolina  on  December 
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ARTICLE  [XilJ 

The  electors  shall  meet  in  their  respective  states  and  vote  by  ballot 
for  Resident  and  Vice-President,  one  of  whom,  at  least,  shall  hot  be  an 
inhabitant  of  the  same  state  with  themselves;  they  shall  name  in  their 
ballots  the  person  voted  for  as  President,  and  in  distinct  ballots  the 
person  voted  for  as  Vice-President,  and  they  shall  make  distinct  lists 
of  aU  nersons  voted  for  as  President,  and  of  all  persons  voted  for  as 
•  lden}'  miot  tfae  number  of  votes  for  each^  which  lists  thev 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
mt n  i£  Vie  United  States,  directed  to  the  President  of  the  Senate  •— 
±he  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  und 
^ouse  of  Kepr^sen^tives,  open  all  the  certificates  and  the  votes  shall 
then  be  county  j— The  person  having  the  greatest  number  of  votes  for 
1y  President,  shall      the  President,  if  such  number  be  a  majority  of  the 

whole  number  ol  Electors  appointed;  and  if  no  person  have  such 
majority  then  from  the  persons  having  the  highest  numbers  not  ex- 
ceeding three  on  thahst  of  those  voted  for  as  President,  the  House  of 
Kepresentatives  shM  choose  immediately,  by  ballotL:  the  President 
Eut  in  choosing  the  President,  the  votes  shall  be  taken  by  states,  the 
representation  from  each  jtate  having  one  voters  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two^thirds  of  the 
*******  *n<*  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
tAnd  if "the  House  of  Representatives  shall  not  choose  a  President 
whenever  the  right  of  choice  shall  devolve  upon  them,  before  the  fourth 
day  of  March  next  following,  then  the  Vice-President  shall  act  as 
-Resident,  as  in  the  caw  of  the  death  or  other  constitutional  disability 
of  the  President.!*    The  person  having  the  greatest  number  of  votes 
as  Vice-President  shall  be  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  Eloctors  appointed,  and  if  no  person 
have  a  maiprjty,  then  from  the  two  highest  numbers  on  the  list  the 
fc>enat«  shall  choose  the  Vi<^Presidentj_a .quorum  for  the  purpose  shall 
consist  of  two-thirds  of  the  whole  number  of  Senators,  and  a  majority 
of  the  whole  number  shall  be  necessary  to  a  choice.    But  no  person 
constitutionally  meligible  to  the  office  of  President  shall  be  eligible 
to  that  01  Vice-President  of  the  United  States. 

^-the^  amendment  to  Xho_  Conatitutk>h  was  proposed  by  the  CWresi  oji 
P^T^f.  9£^«l\ZP. in  a  Proclamatlonof  the  Secretary^Stote,  5 
£-V  ^emi>e/25,/804/<iO  *ifve  rai|ficd  by  the  legislatures  of  13  oTthc  17 
States.  The  dates  of  ratification  were:  North  Carolina,  December  21,  i803: 
^^^^  D^m£er  ^M803^  Kentucky,  December 27, 1803;  Ohio,  December  30, 
1803;  Pen^ylvania,  January  5,  1804;  Vermont,  January  30,  1804;  Virginia 

t^^F^i8^1^ -??&-?%aar*J0i  1804;  New  Jersey,  February  22OS04 
Hhode JWand,  Marca_i2,  1804;  South  Carolina,  May  15,  ISO*;  Georgia,  May  lo! 
ISMlNewHampshim/uiie  lS,  1804.  _  ^      y  ' 

Ratification .  was  completed  on  June  15,  1804. 

The  amcntjment  was  subsequently  ratified  by  Tennessee,  July  27,  1804 

vJ^t^t  x^^^  ^S^^B^^^^^  «f  48«;  Massachusetts, 
February  3,  1804;  Connecticut,  at  its  session  begun  May  10,  1804. 


ARTICLE  XIII 


Section  1  Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been  duly  con- 

•Tba  part  included  In  heary  brack**  ha*  been  nparseM  by  aietltti  3  of  thi  twentieth  amendnwmt. 


o 
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yict^d,  shaU  exist  within  the  United  States,  or  any  place  subject  to 
their  jurisdiction, 

.Section  2. .Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

The  I3tb  amendment  to  the  Constitution  was  proposed  by  the  Congress  on 
January  31,  1865.  It  w*»  declared,  in  a  proclamation  of  the  Secretary  of  State, 
dated  December  18,  1865,  to  have  been  ratified  bv  the  legislatures  of  27  of  the  36 
Statea,  The  dates  of  ratification  were:  Illinois,  February  1,  1865;  Rhode  Island* 
February  2t  1865;  Michigan,  February  2,  1865;  Maryland,  February  3,  J365; 
New  York,  Febru*ry_3,  1B65;  Pennsylvania,  February  3^1565:  West  Virginia^ 
February  3,  18&&i  Mis»uri^,Fe_bnia_ry_^J8$A  ;  Maine,  February  7,  1865;  Kansas* 
February  7,  1865;  Massachusetts,  Tehruary  7,  1865;  Vlrginift,  February  9,  1865; 
Ohio,  February  10,  1865;  Indiana,  February  13, 1865;  Nevada,  February  16.  1865; 
Louisiana,  February  17,  1865;  Minnesota,  February 23^  1865;  Wisconsin,  Febru- 
ary 24L  1865;  Vermont,  March  9^  1865;  Tennessee,  April  7,  1865;  Arkanaaa, 
April  14,  1835 ;_ Connecticut,  May  4,  1865;  New  Hampshire,  July  I,  1865;  South 
Carolina,  November  13,  1865;  Alabama,  December  2,  1865;  North  Carolina, 
December  4,  1865;  Georgia,  December  6,  1865. 

Ratification  waa  compl  eted  on  December  6,  1865.  - 

-  The  amendment  was  subsequently  ratified  by  Oregon,  December  4J,  1865 ; 
California,  December  19,  1865;  Florida,  Pecember  28,  1865  (Florida  again 
ratified  on  June 4),  1868,  upon  its  adoption  of  a  hew  constitution) ;  Iowa,  January 
15,  1866:  New  Jersey,  January  23,  1866  (after  having  rejected  it  on  March  16, 
1865);  Texas,  February  18,  1870;  Delaware,  February- J2,  1901  (after  having 
rejected  it  on  February  8,  1865;  Kentucky,  March  18,  1976,  (after  having 
rejected  it  on  February  24,  1865). 

The  amendment  was  rejected  (and  not  subsequently  ratified)  by  Mississippi, 
December  4,  1865. 

ARTICLE  XIV 

Section  1;  ±H  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  raside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  ol  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.  

-  Section  2,  Representatives  shall  be  apportioned  among  the  several 
States  according  to  their  riwpectiv^  whole  num- 
ber of  persons  in  each  State,  excluding  Indians  not  taxed*  But  when 
the  right  to.  vole  at  fmy^election  fbr  the  choice  of  electors  for  President 
and  Vice  President  of  the  United  States,:  Representatives  in  Congress, 
the  Executive  and  Judicial  officers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such 
State,  being  twenty-one  years  of  age,*  and  citizens  of  the  United 
States, _qr  in  any  way  abridged,  except  for  participation  in  rebellion,  or 
other  crime,  the  bass  of  representation  therein  eWl  be  reduced  in  the 
proportion  which  the  number  of  such  male  citizens  shall  tear  to  the 
whole  number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

Section^  3 .No person  shall  be  a  Senator  or  Representative  in  Con- 
gress^ prelector  of_ President  and  Vice  President,  or  hold  any  office, 
civil  or  military,  under  the  United  States,  or(l  under  any  State,  who, 
having  previously  taken  an  oath,  as  a  member  of  Congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  State  legislature, 
^T;*?.  P^^6^^^^!^^™  pffi<»r  of  any  State,  to  support  the  Con- 
stitution  of  the  United  States,  shall  have  engaged  in  insurrection  or 
rebellion  against  the.  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may  by  a  vote  of  two-thirds  of  each  House,' 
remove  such  disability. 


Section  4.  The  validity  of  the  public  Hebt  of  the  United  States, 
authorized  by  law,  including  debts  mctfflfed  for  payment  of  pensions 
and  bounties  for  services  in  suppresiin^Tnsurrection  or  rebellion,  shall 
hot  be  questioned.  But  neither  the\United  States  nor  any  State  shall 
assume  or  pay  any  debt  or  obligation  incurred1  in  aid  of  insurrection 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  or 
emancipation  of  any  slave;  but  all  such  debts,  obligations  and  claims 
shall  be  held  illegal  and  void.  6 

Secticw  5._  enforce,  by  appro- 

priate legislation,  the  provisions  of  this  article. 

The  14th  amendment  to  the  Constitution  was  proposed  by  the  Congress  on 
June  13,  1866.  It  was  declared,  in  aeertlficate  by  the  Secretary  of  State  dated 
July  28,  1868,  to  have  been  ratified  by  the  legislatures  of  28  of  the  37  States. 
The  dates  of  ratification  were:  CoiiuecticuU  JUue  JZS.  186tiXNew  Hampshire, 
July  6^  1866^  Tennessee,  iuly  JS,  J866;^New  Jersey,  JfepJ^mber  U^iao*  i«ub- 
sequently  the " legislature  rescinded  _ its  ratification,  and  or  March  5,_  1 868,  n> 
adopted  its .resolution  of  rescission  over  the  Governor's  veto);  Oregon,  September 
19,  1866  (and  rescinded  its  ratification  onjOctoJteri&i  1868);  Vermont,  October 
30^  1866;  Ohio,  January  4,  1867  (and  rescinded  its  ratification  on  January  j 5, 
18681;  New  York^ January  id,  1867;  Kansas,  January  11,  1867;  Illinois,  January 
lSf_  1867  r  West  Virginia^  January  16,  1867;  Michigan,  January  16,  1867;  Minnesota, 
January  16,  1867;  Maine/ January  19,  1867J  Nevada,  January  22,  1867;  Indiana, 
January  23,  1867;  Missouri,  January  25,  j^867i  Rhode  Island,  February  7,  1867; 
Wisconsin,  February  7,  1867;  Pennsylvania,  February  12s  1867;  Massachusetts, 
March  20,  1867>  Nebraska,  June  15,  1867;  Iowa,  March  16,  1868;  Arkansas, 
April  6,  1868;  Florida,  June  9,  1868;  North  Carolina,  July  -4,  1868  (after  having 
rejected  it  on  December  14,  1866);  Louisiana,  July  9,  1868  (after  having  rejected 
it  oh  February  6,  1S67J;  South  Carolina,  July  9,  1868  (after  having  rejected  it  on 
December  20,  1996). 

Ratification  was  completed  oh  July  9,  4868. 1 

The  amend  men t  was  subsequently  ratified  by  Alabama,  July  13 ,1868;  Georgia*: 
July  21,  1868  (after  having  rejected  it  on  November  0,  1 866) ;  Virginia,  October-8, 
4869  (after  having  rejected  it  on  January  9,  1867);  Mississippi,  January  17,  1870; 
Texas,  February  48,  1S70  (after  having  rejected  it  on  October  27,  1866) ;  Delaware, 
February  12h  1901  (after  having  rejected  it  on  February  Br  1867);  Maryland, 
April  4,  1959  (atter4iavmg  rejected  it  On  March  23, 4867) ;  California,  May  6, 1959; 
Kentucky,  March  18,  1976  (after  having  rejected  it  on  January  8,  1867). 

,  ARTICLE  XV 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall 
hot  be  denied  or  abridged  by  the  United  States  or  by  any  State  oh 
account  of  race,  color,  or  previous  condition  of  servitude. 
.  Section  2V  Th^^Cprigrefls  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

The  15th  amendment  to  the  Constitution  was  proposed  by  the  Congress  oil 
February  26,  1869.  1%  was  declared,  in  a  proclamation  of  the  Secretary  of  State, 
dated  March  30,  1870,  to  have  been  ratified  by  the  legislatures  of  29  of  the  37 
States,  The  dates,  oil  ratification  were  :  Nevada.  March  l  t  1869;  West  Virginia, 
March  3.  1869;  Illinois.  March  5^1869;  Louisiana,  March  5,  1869;  North  Carolina, 
March  5*.  1869;  Michigan,  March  8,  1869;  Wisconsin,  March  9^  JS69;  Maine, 
March  11,  1869;  Massachusetts,  March  12,  1869;  Arkansas,  March  15,  1869; 
Soil th  Carolina,  M arch  15*  j 869j '_•  Pennsylvania*  M arch  25,  1869;  Nc w _  York, 
April  14,  1869  (and  the  legislature  of  the  same  State  paBsed  a  resolution  January 
5,  1870,  to  withdraw  its  consent  to  it,  which  action  it  rescinded  on  March  30, 19701; 
Indiana,  May  14,  1869;  Connecticut,  May  iQ,  1869i  Florida,  June  14*.  1869; 
New  Hampshire,  July  1,  1869;  Virginia,  October  8,  1869;  Vermont,  October  20, 
1269;  Missouri,  January  7,  1870;  Minnesota,  January  13,  1870;  Mississippi, 


January  171  1870;  Rhode  Island,  January-  18,  1870;  Kansas,  January  19i  j_8_7Q; 
Qhio,  January  27,  1870  (after  having  rejected  it  on  April  30,  1869);  Georgia, 
February  2,  1870;  Iowa,  February  3,  1870. 


VTha  earUfieata  of  Urn  fluaiotnry  oi  8Uia.  data*  Jolj  20.  IMS  (IS  Bta*.  7H,  7tTJ.  wu  I  _ 
thm  aapumptlon  of  inralWJty  of  tha  rirlMinn  of  ratification  by  Ohio  and  Now  J«mty.  Tha  follow- 
ing day,  tha  ConaT—  adoptad  a  Joist  raaolotiow  dodaring-  tha  amanrimant  ■  port  of  go  Consti- 
tution. On  July  SS,  IMS*  too  Soervtary  of  fltata  lamd  a  proclamation  oi  ratification  without 
raaanration  (IS  Stat.  70S-711].  In  tJba  tnUrim.  two  othar  StaUc.  Alabama  on  July  IS  and 
Gaortla  on  July  21.  ISM.  had  addad  thalr  rauflcatkma. 


OS 


Ratification  was  completed  on  February..^,  IH7U,  unless  th<»  withdrawal  of 
ratification  by  New  York  woaufToctivi  ;  iii  which  event  ratification  was  completed 
on  February  17,  1870,  when  Nebraska  ratified. 

The  amendment  was  subsequently  ratified  by  Texas,  February  18,  1870? 
New  Jersey^  February 45,  1871  (after  having  rejected  it  on  February  7,  1870); 
Delaware,  February  12,-  1901  -{after  having  rejected  it  on  March  18,  1869): 
Oregon,  February  24,  1959;  California.  April  3, 4962  (after  having  rejected  it  on 
January  28,-4370);  Kentucky,  March  18,  1976  (after  having  rejected  it  on 

March  12,  1869).  -_   

-  The  amendment  was  approved  by  the  Governor  of  Maryland,  May  7,  1973; 
Maryland  having  previously  rejected  it  on  February  20,  1870. 

The  amendment  was  rejected  (and  not  subsequently  ratified)  by  Tennessee, 
November  16,  1869. 

ARTICLE  XVI 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes, 
from  "whatever  source  derived,  without  apportionment  among  the 
several  States,  and  without  regard  to  any  census  or  enumeration. 

The  16th  amendment  to  the  Constitution  was  proposed!  by _the*  Congress  on 
July  12,  1909.  It  was  declared,  in  a  proclamation  of  the  Secretary  of  State,  dated 
February  25,  1913,  to  have  been  ratified  by  36j>f  the  48  States.  TheArfktes  of 
ratification  were :  Alabamsr  August  JGL  1909 ;  Kentucky.  JFeJbrnary8,_  191<fl»uth 
Carolina,  February  19,  191 0 ;  Illinoi s,_  March.  1,1 9JLG;  Mississippi ,  March  7, 1 0 ; 
Oklahoma,  March  10,  1910;  Maryland,  April  8,  1910;  Georgia,  August  3.  1910; 
Texaa^  AuHust  16,  19 JOjOMo^  January  L9,  1911;  Idaho,  January  20,  191 ! :  Oregon, 
January  23^191i;  Washington^  January  26,  1911;  MpntanaL  January  30*  1911; 
Indiana,  January  30,  1911;  California,  January  31,  1911;  Nevada,  January  31, 
1911:  South  Dakota,  February  3,  1911;  Nebraska,  February  9,  1911;  North 
Carolina,  February  11,  1911;  Colorado,  February  15,  1911;  North  Dakota,  Feb- 
ruary 17,  1911 1  Kansas,  February  18,  1911;  Michigan,  February  23,  101 1;  Iowa, 
February  24,  1911 ;  Missouri,  March  16,  l9ii;,Mainc,  March  3\.  191 1 ;  Tennessee, 
April  7,  191 1;  Arkansas,  April  22,  1911  (after  having  rejected  it  earlier) j  Wis- 
consin, May  26,  1911^  New  York,  July  l2r  1911;  Amonat  April  6,  1912;  Mirine- 
sota,  June  11,  1912;  Louisiana,  June  28,  1912;  West  Virginia,  January  31, 1913; 
New  Mexico,  February  3,  1913. 

Ratification  wis  completed  on  February  3r  I91&- 

The  amendment  was  subsequently  ratified  by  Massachusetts,  March  4,  1913; 
New" Hampshire,  March  7,  1913  (after  having  rejected  it  on  March  2,  1911). 

The  amendment  was  rejected  (and  no$  subsequently  ratified)  by  Connecticut, 
Rhode  Island,  and  Utah.  J; 

ARTICLE  [XVII] 

The  Senate  of  the  United- States  shall  be  composed  of  two  Senators 
from  each  State,  elected  by  the  people  thereof,  for  six  Vears;  and  each 
Senator  shall  have  one  vote.  The  electors  in  each  State  shall  have 
the  qualifications  for  electors  of  the  most  numerous  branch 
of  ^he  State  legislatures.   

When  vacancies  happen  in  the  representation  of  any  State  in  the 
Senate,  the  executive  authority  of  such  State  shall  issue  writs  of 
election  to  fill  such  vacancies:  Provided,  That  the  legislature  of  any 
State  may  empower  the  executive  thereof  to  make  temporary  appoint- 
ments until  the  people  fill  the  vacancies  by  election  as  the  legislature 
may  direct.   -  . 

This  amendment  shall  not  be  so  construed  as  to  affect  the  election 
or  term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution. 

The  17th  amendment  to  tho  Constitution  was  proposed  by  the  Congress  on 
May  13,  1912.  It  was  declared,  in  ji  proclamation  by  the  Secretary  of  Stat£ 
dated  May  31,  1913,  to  have  been  ratified  by  the  legislatures  of  36  of  the  48 
States.  The  dates,  of  ratification  were:  Massachusetts,  May  22,  191-2;  Arizona, 
June  3*  1912;  Minnesota,  June  10,  19i2;  New  York,  January  15,  19l3^ansas, 
January  17,  1913;  Oregon,  January  23,  1913;  North  Carolina,  January  25,  19X3; 
California,  January  28,  1913;  Michigan,  January  28,  1913;  Iowa,  January  30, 
1913;  Montana,  January  30,  1913;  Idaho,  January  31,  1913;  West  Virginia, 
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February  4,  1013;  Colorado,  February  5,  1913;  Nevada,  February  6,  1913;  Texas, 
February  7X  1913;  Waanin^torv  February  7,  1913^  Wyoming,  ^February  8,-1913; 
Arkansas,  February  11,  1913;  Maine,  February  U,  1913;  Illinois,  February  13r 
1913;  North  Dakota,  February  14,  1913;  Wiaconsin,  February  18,  19 13;  Indiana, 
February  19,  1913;  New  Hampshire,  February. 1 9,_19 13;  Vermont,  Februarv  19, 
1913;  Pouth  Dakota,  February:  19^  L913;  Oklahoma,  February. 24;_  19 13;  Ohio, 
February  25,_I9J3;_  Missouri,  JVfarch_7>  1913,  New  Mexico,  March  13,1913; 
Nebraska,  MsrolL  14,_1913;  New  Jersey,  March  17„  1913;  Tennessee,  April  1, 
1913;_Fc_nns5r/ftni_a,_April_2,  J  9 13;  Connecticut,  April  8,  1913.. 

Ratification. was  completed  on  April  8j  1913.   _ 

Tho  amendment  was  subsequently  ratified  by  Louisiana,  June  11,  1914. 
The  amendment  was  rejected  (and  not  subsequently  ratified)  by  Utah,  Feb- 
ruary 28,  1913, 

t article' [xvni] 

[Section  t.  -After  one  year  from  the  ratification  of  this  article  the 
manufacture,  sale,  or  transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exportation  thereof  from  the 
United  States  and  all  territory  subject  to  the  jurisdiction  thereof  for 
beverage  purposes  is  hereby  prohibited.  __  :  *  n 

TSection  2.  The  Congr«3ss  arid  the  several  Statab  shall  have  concur- 
rent power  to  enforce  this  article  by  appropriate  legislation.   a 

[Section  3.  This  article  shaU  be  inoperative  unless  it  shall  have 
been  ratified  as  an  amendment  to  the  Constitution  by  the  legislatures 
of  the  several  States,  as  provided  in  the  Constitution,  within  seven 
years  from  the  date  of  the  submission  hereof  to  the  States  by  the 
Congress.]* 

The  18th  amendment  to  the  Constitution  was  proposed  by  the  Congress  on 
December  18,  1917:  It Jvas  declared;  in  a  proclamation  by  the  Acting  Secretary  of 
State,  dated  January  29^1919,  lo  have  been  ratified  by_  the  legislatures  of  36  of 
the  48  States.- __The  dales,  of  ratification  were:  Mississippi.  January  8,  ,1918; 
Virginia,  January  1J,  Iftft^Kcntucky,  January  14,  1918;, North  Dakota,  Jan- 
uary 25^  10lA;_Sou_th  Carolina,  January^,  1918;  Maryland,  February  13,  1918; 
Montana,  February.  1 9,  1918;  Texas,  March  4,  1918;  Delaware,  March  18,  1918; 
South  Dakota,  March  20,  1918;  Massachusetts,  April  2,  1918;  Arizona,  May  24, 
1918;  Georgia,  June  26,  1918;  Louisiana,  August  3,  1918;  Florida,  December  3, 
1918;  Michigan,  January c.2,  1919;  Ohio,  January  7,  1919;  Oklahoma,  January  7, 
1919;  Idaho,  January  X,  191ft;  Maine,  January  ,3,  1919;  West  Virginia,  January  0, 
1919;  California,  January  13,  1919;  Tennessee,  January  13,  1919;  Washington, 
January  13,  1919;  Arkansas,  January  14,  1919;  Kansas,  January  14,  1919; 
Alabama,  January  15,  1919;  Colorado,  January  15,  1919;  Iowa,  January  15,  1919; 
New  Hampshire,  January  15,  1919;  Oregon,  January  15,  1919;  Nebraska,  January 
16,  1919;  North  Carolina,  January  16,  1919;  Utah,  January  16,  1919;  Missouri, 
January  16,  1919;  Wyoming,  January  J^6^1 9 19. 

**  Ratification  was  completed  on  January  16,  J919. 

The  amendment  was  subsequently*  ratified  by  Minnesota  on  January  17,  1917; 
Wisconsin,  January  17,  1919;  New  Mexico,  January  20,  1919;  Nevada,  January  21, 
1919;  New  York,  January  29,  1919;  Vermont,  January  29,  19194  Pennsylvania, 
February  25,  1919;  Connecticut,  May  6,  1919;  and  New  Jersey.  March  0.  1922. 

The  amendment  was  rejected  (sua  not  subsequently  ratified)  by  Rhode  Island. 

ARTICLE  [XIX] 

_  The  rigKt  bf_ci_tizen8_pf  the  .United  States  to"  vote  shall  hot  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account 

of  sex:   \  .  t 

Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

The  19th  amendment  to  the  Constitution  was  proposed  by  the  Conp/css  on 
June  4,  1919.    It  was  declared,  in  ii  certificate  by  the  Secretary  of  Stato,  dated 

by  ••etkwi  I  of  th*  twtntjMlrsi amsndrw  nt. 
^Bm  imm  t.  GZom,  358  TSJB. «,  179  (1031). 
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Auiruat  26,  1920,  to  have  been  ratified  by  the legialaturcs  of  of  the  48. SUM. 
ffiSte.  o#  rat  flcation  were:  lUinoia, /unc  JO,  1919  (and  t^t  SUte  roadopled 
!U  reaolutlon  of  ratification  June  17,1919);  Michigan,  June  JO  1?19;  W^na  „r 
June  10  1919*  Kanaaa.  June  16,  1919;  tfew  Y„__k,  June  15,  1919;  Ohio,  June  16, 
TO;Sa^^  l9i9;  MaaSichueetta,  J^ne 25,  1919;  Texag, June 2S, 
1919;  Iowa,  July  2, 49l9-r Nlteaotiri,  July  3,  WW;  Arkansw  July  28,  1919;  Mon- 
tana.-Auauai  2.  1919:  Nebraska,  __Muat2^  1919;  Minnesota,  September  8,  1919, 
^S^sJ&  fcwlv&Q*^*  K^^ofeTh 
ber  1,  1919;  Maine,  November  5,  1919;  North  Dakota,  December  1,  1919;  South 
Dakota,  December  4,  1919;  Colorado,  December  15,  1919;  Kentucky,  January  6, 
lKRhbde  Island,  January  6,  1920;  Oregon,  January  13,  1920;  Indiana, January 
«r  1920;  Wyoming  January  27,  1920;  Nevada,  February  7,  ^20;  NcwJerjey, 
February  9,  %20;ldaho^^ 

MeiSo,  February  21,  1920j  Oklahoma,  February  28,  1920;  West  Virginia,  March 
10r  1920;  Wsshiitgton^_Marcfe  22,  1920;  Tennessee,  August  18,  1920. 

KstiflcstioiLwaa  completed i>n  August  18,  1 W0.  ^         -    ■      ^:     ■  11. 

The  amendment  waa,  aub§Mucnay_r»Ufied  by  Conjaecacut  on ^  September 14, 
1920  (aiuLthat  State ^jeafflrmed  ou  September  21,192$;  Vmon^jPetainyJ, 
192l-,Mai7l«id,  March  SttJWifaftw  1*20; 
ratification  certified L  on  February  25  1958);  Virgtaia,  Febniary  21,  WW  (after 
reiectinait  on  February  12,  1920);  Alabama,  September  8,  1953  (after  rejecting 
U  £  2%l«t_  J  'Florid*  May  13,  1969;  Sou^awUna,  toy  1  19ft§ 

(after  reiectinK  it  on  January  28,  1920;  raOficatibii  certified  cat  August  22^  1973); 
cS^M^^ii^^^  itonJujv  24.  »U^nbte  June 

11,  1970  (after  rejecting  it  on  July  1,  1920);  North  CTaroUiia,  Mav  6,  1971. 

The  amendnient  was  rejected  (and^iot  subeequeutiy  ratified)  by  Mississippi, 
March  29,  1920;  Delaware,  June  2,  1920. 

AHTICLU  [XX] 

Section  1.  The  terms  of  the  President  and  Vice  President  shall  end 
at  noon  on  the  20th  day  of  January,  and  the  terms  of  Senators  and 
Kepresciitutives  at  noon  oh  ilje  3d  day  of  January,  of -the  years  in 
\\  liich  such  terms  would  have  ended  if  this  article  Iind  not  been  ratified; 
and  the  terms  of  their  successors  shall  then  begin. 

Section  2.  The  Coneress  shall  assembled  least  once  in  every  year, 
and  such  meeting  shaU]begin  at  noon  on  the  3d  day  of  January,  unless 

they  shall  by  law  appoint  a  different  day.  

JSection  3.*  If,  ^  the  time  fixed  for  thebeginninR  of  the  term  of  the 
President,  the  President  elect  shall  have  died,  the  Vice  Presidentelect 
shall  become  President.  If  "a  president  shaU  not  have  been  chosen 
before  the  time  fixed  for  the  beginning  rf  his  term,  or  if  the  President 
elect  shall  have  failed  to  qualify,  then  the  Vice  President  elect  shall 
act  asPresiderit  until  a  President  shall  have  qualified;  and  the  pon- 
gress  may  by  law  provide  for  the  case  wherein,  heUher  a^Prfeiident' 
elect  nor  a  Vice  President  elect  shall  have  qualified,  declaring  who  shall 
then  Jtct  as  President,  or  the  manner  in  which  one  who  is  to  act  shall 
be  selected,  and^uch  person  shall  set  accordingly  until  a  President  or 
Vice  President  shall  Have  qualified. 

Section  4;  The  Congressman  by  law  provide  for  the  case 
death  of  any  of  the  persons  from  whom  the  House  of  Representatives 
may  choose  a  President  whenever  the l  right  of  choice  shall  have 
devolved  upon  them,  and  for  the  case  of  the  death  of  any  of  the  persons 
from  whom  the  Senate may choose  a  Vi^  President  whenever  the 
right  of  choice-shall  have  devolved  upoa  them.- — —  — 

Section  5.  Sections  1  and  2  shall  take  effect  on  the  15th  day  of 
October  following  the  ratification  of  this  article.      

Section  6.  This  article  shall  be  inoperative  unless  it  shall  nave  been 
ratified  as  an  amendment  to  the  Constitution  by  the  legislatures  of 
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three-fourths  pf  the  several  Slates  within  seven  years  from  the  date 
of  its  submission.  4 

The  20th  amendment  to  the  Constitution  was ^jroposed  by  the  Congress  On 
March  2,  1932.  It  was  declared,  in  a  certificate  by  the  Secretary  of  State,  dated 
February  6,  1933,  to  have  been  ratified  by  the  legislatures  of  36  of  the  48  States. 
The  dates  of  ratification  were:  Virginia,  March  4,  1932;  New  York, _  March  Jtl, 
1932;  Mississippi  March  16,  1932;  Arkansast  March  17,  1932;_Kentucky^JMarch 
17,  1932;  New  Jersey,  March  2i,  1932;  South  Carolina,  March  25,  1932;  Michigan, 
Mareb  31,  1932k  Maine,  ftpjrii  1,  1932;  Rhode  Island,  April  li  1932;  Illinois, 
April  21,  1932;  Louisiana,  June  22,  l932j  West  Virginia,  July  30,  1932^  Pennsyl- 
vania,,!  August  11,  1932;  Indiana,  August  15,  1932;  Texas,  September  7,  1932; 
Alabama,  September  13,  1932;  California,  January  4,  1933;  North  Carolina, 
January  5,  1933;  North  Dakota,  January  9r  1933;  Minnesota,  January  12,  1933; 
Arizona,  January  13,  1933;  Montana,  January  13,  1933;  Nebraska,  January  13, 
1933;  Oklahoma,  January  13, 1933;  Kansas,  January  16, 1933;  Oregon,  January  16, 
1933;  Delaware,  January  19,  1933;  Washington,  January  19,  1933;  Wyoming, 
January  19,  1933;  Iowa,  January  20;  1933;  South  Dakota;  January  20,  1933; 
Tennessee,  January  20,  1933;  Idaho,  January  21,  4933;  New  Mexico,  January  21, 
1933;  Georgia,  January  23,  1933;  Missouri,  January  23,  1933;  Ohio,  January  23, 
19334.  Uta^,  January  23,  ,1953^ 

Ratification  was  completed  on  January  23, 193$.  - 

The  amendment  was  subsequently  ratified  by  Massachusetts  on  January  24, 
1933;  Wisconsin^  January  24,1933 ;  Colorado*  January  24r  1933;  Nevada,  January 
26,  1933;  Connecticut,  January  :27,  1933;  New  Hampshire,  January  31,  1933; 
Vermont,  February  2,  1933;  Maryland,  March  24,  1933;  Florida,  April  26,  1933. 

ARTICLE  [XXl] 

Section  1.  The  eighteenth  article  of  amendment  to  the  Constitu- 
tion of  the-United  States  is  hereby  re^M^L  

Section  2.  The  transportation  or  importation  into  any  State,  Ter- 
ritory, or  possession  of  the  United  States  for  delivery  or  use  therein  of  - 
intoxicating  liquortf,  in  violation  of  the  laws  thereof,  is  hereby  pro- 
hibited. 

__  Section  3,  This  article  shall  be  inoperative  unless  it  shall  have  been 
ratified  as  an  amendment  to  the  Constitution  by  conventions  iii  the 
^Vlral  States,  as _provideji_in_  the  Constitution,  within  seven  years 
from  the  date  of  the  submission  hereof  to  the  States  by  the  Congress. 

The  21at  amendment  to  the  Constitution  was  proposed  by  the  Congress  oh 
February  20,  1933^  _  It  was  declared,  fa  a  certificate  of  the  Acting  Secretary  of 
State,  dated  December  5,  1933,  to  have  been  ratified  by  conventions  in  36  of  the 
48_Statea.J  The  datea  of  tatificjLtioji  were:  Michigan,  April  10,  1933:  Wisconsin, 
April  25,  1933 ;  R  hode  Island,  May  8,  1933;  Wyoming,  May  25,  1033;  NewJersey, 
June  1,  1933;  Delaware,.  June  24L  1933;  Indiana^  June. 26,  1933;  Massachusetts, 
June  26,  1933;  New  York,  June  27,  1933;_IUinois>  July  10,  1933;  Iowa,  July_10, 
1933;  Connecticut,  July  11,  1933;  New  RamjMhire^.July  Jl,  1933;  California, 
July  24,  1933- West  Virginia,  July  25,  1933;  Aifcansas,  August  1,  1933:  Oregon, 
August  7,  1933;  Alabama,  August  8,  1933;  Tennessee,  August  11,  1933;  Missouri, 
August  29,  1933;  Arizona,  September  5,  1933;  Nevada,  September  5,  1933; 

Vermont,  September  23,  1933;  Colorado,  September  26.  1933:  Washington.  . 

^to^er-aH^T^finBes^tsr fro  tbber-TOp  933 ;  IdahorOc tober  1 7,  1933;  Mary- 
land,  October  18,  1933;  Virginia,  October  25,  1933;  New  Mexico,  November  2, 
I933^FIdrida,  November  14,  1933;  Texas,  November  24,  1933:  Kentucky,  Novem- 
ber 27,  1933;  Ohio,  December  5,  1933;  Pennsylvania,  December  5,  1933;  Utah, 
Decembers,  1933. 

Ratification  was  completed  on  December  5,  1933.  -   

The  amenHm^t  was  eubsequently  ratified  by  Maine,  December  6,  1933; 

Montana,  August  6,  1934.  

The  amendment  waa  rejected  (and  not  subsequently  ratified)  by  South  Carolina, 

December  4,  1933. 
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»■  ARTICLE  [XXIl] 

Section  i;  No  P«raon  shall  be  elected  to  the pfficeof  the  President 
mdre  thah  twice,  and  no  person  wro>  hag  held  the  office  of  President, 
or  acted  as  President,  for  more  than  two  years  of  a  term  to  whicksqme 
other  i>erson  \vas  elected  President  shall  be  elected  to  the  office  of 
the  President  more  than  once.  But  this  Article  shall  not  apply  to 
any  person  holding  the  office  of  President  when  this  Article  was  pro- 
posed by  the  Congress,  and  shall  hot  prevent  any  person  whorntfy  be 
holding  the  office  of  President,  or  acting  as  Presiding  during the  term 
withih_which  this  Article  becomes  operative  from  holding  the  office 
of  President  or  acting  as  President  durinjj  the  remamdw     such  term. 

Sectiok  2.  This  article  shall  be  inoperative  >unle3s  it  shall  Have 
been  ratified  as  ah  amendment  to  the  Cpnstitutw^  fcbe_lemslattM« 
of  three-fourths  of  the  several  States  within  seven  years  fron>^fhe 
date  of  its  submission  to  the  States  by  the  Congress. 

_T_he  22d  amendment  to_thb_  Constitution  was  proposed  by  ttc^onpew  on 
March  21, 1947.  It  was  declared,  in  a  certificate  by  the  Administrator  of  General 
Servicesi  datedltf  arch  1,-1951, 4b  have  been  ratified  by  the iM^tuxes  of  36iof the 
48  States.  The  dates  of  ratification  were:  Maine,1  March  -31,  4947 ;  Michigan, 
March  31,  194%  Iowa,  April  I,- 1947^ Kansas,  Apr^f,  1947;  New  Hampshire, 
April  U  1947;  Delaware,  April  2.  1947rIUihofc2^jpril3,  1947;  Oregon,  April  3, 
1917:  Colorado,  April  12,  19474,  California,  AnNTlS^  1947;  New. Jersey,  April  15, 
1947;  Vermont,  April  15,  1947;  Ohio,  Apri>T&V  1947;  Wisconsin,  April  16,  1947; 
Pennsylvania,  April  29,  1947;  Cpnnecrfeit,  May  51,  1947 Missouri,  _May  22, 
1947;  Nebraska,  May  23.  1947^  Vfrnpiaf  January  28,  194ft;  Mississippi,  February 
12,  1948;  Now  Yorfcr  March  9,  1948;  Souih^akota^JUiuary_2l,  1949;  North 
Dakota,  February  25,  m9;_  j^ouisiana,  May  17,  1950;  Montana,  January  .2% 
1951;  Indiana,  January  29J>1961;  ldaho^  January  3^  1951;  New/ Mexico,  Fefch 
ruary  12,  1951;  Wyoming ^February. ll_195Jx  Arkarisas,  February  15,  1051; 
Georgia,  February  17>«5i ;  Tennessee,  February  20,  1951;  Texas,  February  22, 
*095I;  Nevada^  February  26, 1951;  Utah,  February  26, 1951;  Minnesota,  February 

27,  1951.  /  "-   

Ratification  ^was  completed  on  February  27.  1951.  -  - 

The  amendment  was  subsequently  ratified  by  North  Carolina  on  February  28, 
1951;  Spilth  Carolina,  March  13,  1951;  Maryland,  March  14,  1951;  Florida,  April 
16,1951;  Alabama,  May  4,  1951.  _  ■-  ^  ^ 

jThe  amendment  was  rejected  (and  hot  subsequently  ratified)  by  Oklahoma 
-June  1947;  Massachusetts,  June  9,  1949. 

ARTICLE  [XXIIl] 

Section  i.  The  District  constituting  the  seat  of  Government  of 
the  United  States  shall  appoint  in  such  manner  as  the  Congress  may 
direct:    ___    «  _  ___   

A  number  of  electors  of  President  and  Vice-President  equal  to 
the  whole  number  of  Senators  and  Representatives  in  Congress  to 
which  the  District  would  be  entitled  if  it  were  a  State,  but  in  no  event 
more  thaii "the" least  populous  State;  ^hev  shall  be  in  addition  to  those 
appointed  by  the  States^  but  they  shall  be  cohsidttred^  foi/the  jjur- 
poaw  of  the  election  of  President  tod  Vice  President,  to be  electors 
appointed  by  a  State;  andAheyshfdL  I^trict^nd  perform 

such  duties  as  provided  by  the  twelfth  article  of  amendment. 

SiCTip_N  _2,  _The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

The  23d  amendment  to  the  Constitution  was  proposed  hy_Jthe  Congress  on 
June  17,  1960.  It  was  declared,  in  a  certificate  by  the  Administrator  of  General 
Services,  to  have  been  ratified  by  38  of  the  50  States.  The  dates  ot  ratification 
were:  Hawaii,  June  23,  1900  (and  that  State  made  a  technical  correction  to  its 
.resolution  on  June  30,  1960);  Massachusetts,  August  22,  1960;  New  Jersey, 
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December  19,  1960^Nem  York,  January  17,  1961;  Caiifonua,  January  19,  1961; 
Oregon,  January  27,  1961;  Mi^land^  ianiiarv  30,_  1961 ;  Idaho,  J^uary  31, 
Maine,  January  31,  196f:  ^linneaota,  January  31,  1961;  New  Mexico, 
February  1,  1961;  Nevada,  February  2^  1961:  Montana,  February  6,  1961; 
South  Uakot*r  February  6,  1961:  Colorado,  February,  8,  1961;  Washington, 
February  9,  1961;  West  Virginia,  February  9,  1961:  Alaska,  February  10,  1961; 
Wyoming  February  13,  1961j  Delaware,  February  20,  1961;  Utah,  February  21, 
1961;  Wisconsin,  Fj»hniary  21,  1961;  Pennsylvania,  February  28,  1961;  Indiana, 
March  3U961;  North  Dakota,  March  3,  1961;  Tennessee,  March  6,  1961;  Michi- 
ian.  March  8,  1961;  Connecticut,  March  9,  1961;  Arisona,  March  10,  1961; 
Illinois,  March  14,  1961;  Nebraska,  March  15,  1961;  Vermont,  March  15,  1961; 
Iowa,  March  16,1961;  Missouri.  March  20,  1961;  Oklahoma,  March  2£  1961; 
Rhode  Island,  March  22.  1961;  Kansas,  March  29,  1961;  Ohio,  March  29,  196*. 
Ratification  was  completed  on  March  29,  1961. 

The  amendment  was  subsequently  ratified  by  -New  Hampshire  on  March  JO, 
1961  (when  that  State  annulled  and  then  repeated  its  ratification  of  March  29, 
2^61)  -  _    _    _  .   

The  amendment  was  rejected  (and  not  subsequently  ratified)  by  Arkansas 
on  January  24,  1961. 

ARTICLE  (XXIV] 

Section  !.  The  right  of  .citizens  of  the  United  States  to  vote  in 
any  primary  or  other  election  for  President  or  Vice  President,  for 
electors"  for  President  or  Vice  President,  or  for  Senator  or  Representa- 
tive in  Congress,  shall  not  be  denied  or  abridged  by  the  United  States 
-  or  any  State  by  reason -of  failure  to  pay  any  poll  tax  or  other  tax. 

Sec.  2\  The  Congress  shall  have  power  to  enforce^  this  article. by 
appropriate  legislation. 

The  24th  amendment  to  the  Coritffcitution  was  proposed  by  the  Congress  on 
August  27,  1962.  Ji_was_declared,  in  a  certificate  of  the  Administrator  of  Genera  1 
Services,  dated  February  4,  1964,  to  have  been  ratified  by  the  legislatures^  33  of 
the  50  States,  The  dates  of  ratification  were:  Illinois,  November  14,  1062;  New 
Jersey  December  3t  1962;  Oregon.  January  25,  1963;  Montana,  January  28^1963; 
Wc«t  Virginia,  February  1,  1963;  Ntw  York,  February-i,  1963;  Mary4andr|^bru. 
ary  6,  1963;  California,  Fehruarv  7,  1963;  Alaska, ^ruary^  11,  IWa^Rtodc 
Island,  February  14,  1963LlndIinaJ' February  19,  1963;  Utah,  February  20,  1963; 
Michigan,  February  20^  1963;  Colorado,  February  21,  1963;  Ohid^ February  27, 
1963:  Minnesota,  February  27, 4963;  New  Mexico,  March  5,  1963;  Jfawaii,  March 
6;  1963:  North  Dakota,  March 7,  1963;  Idaho,  March  8, 1963;  WJ^tanjtqn^ March 
14,  1963;  Vermont.  March  15r  1963f  Nevada,  ^ March .19,  l^SoraecUcut, 
March  20,  1963;  Tennessee,  March  Zl,  1963;  Penasytyania^  Match  ^25,  1963; 
Wisconsin,  March  26r  1963;-Kansas,  Marchv2S,  1963;JMn3sa^usett^ 
1963;  Nebraska,  ApriW,  1963;  Florida,  AprU  18,  1963;  Iowa,  April  24,  1963; 
Delaware,  May  1,  1963;  Missouri,  May_13,  J1963;  New  Hampshire,  June  12, 
1963;  Kentucky,  June  27,  1963;  Maine;  January  16,  1964;  South  Dakota,  January 
23,  1964.  -  -A 

Ratification  was  completed  on  January  23,  1964.  .     _      ^    „.   .  . 

The  amendment  was  rejected  (and  not  subsequently  ratified)  by  Mississippi 
on  December  20,  1962. 

ABTICLB  [XXV] 

Section  i-  In.  case  of  tfce  removal  of  the  President  from  office  or 
of  his  death  or  resignation,  the  Vice  President  shall  become  President. 

Sec-  2.  Whenever  there  is  a  vacancy  in  the  office  of  the  Vice  Presi- 
debt,  the  President  shall  nominate  a  Vice  President  who  shall  take 
office  upon  confirmation  by  a  majority  vote  of  both  Houses  of  Congress. 

Sec.  3.  Whenever  the  President  transmits  to  the  Prudent  Jpro 
tempore  of  Uie^Senate  and  the  Speaker  of  the  House  of  Representa- 
tives his  written  declaration  that  he  is  unable  to  discharge  the  powers 
and  duties  of  his  office,  arid  until  he  transmits  to  them  a  written  decla- 
ration to  ihe  contrary,  such  powers  and  duties  shall  be  discharged  by 
the  Vice  President  as  Acting  President. 
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Sec.  4.  .Whmeyer  I6e_  Vice_Piwid^t_An3_a  majority  _bf !  either the 
principal  officers  of  the  executive  departments  or  of  such  other  body 
as  CbhCTjps  may  ^lkw  gro  President  pro  tempore 

of  ihe  Senate  and  the  Speaker  of  the  House  of  Representatives  their 
written  declaration  that  the  President  is  unable  to  discharge  the  powers 
and  duties  of  his  office,  the  Vice  President  shall  immediately  assume 
the  powera  and  duties  of  the  office  as  Acting  President. 

Thereafter,  when  the  President  _  transmits,  to  _  the  President,  pro 
tempore  of  the  Senate  and  the  Speaker  of  the  House  of  Representa- 
tives his_ written  dTOlaraUbn  that  no  inability  exists,  he_  shall  resting 
the  powers  and  duties  of  his  office  unless  the  Vice  President  and  a 
roajpnty  pi  either  the  grin  the  executive  depart 

of  such  other  body  as  Congress  may  by  law  provide,  transmit  within 
four  days  to  the  President  pro  tempore  of  the  Senate  and  the  Speaker 
of  the  House  of  Representatives  their  writtSh  declaration  that  the 
President  is  finable  to  discharge  the LP.ou*ers  and  duties  of  Ws  office. 
Thereupon  Congress  jshall  decide,  the  issue,  assembling _\vithm  forty- 
eight  hours  for  that  purpose  if  not  in  session,  if  the  Congress,  within 
t\vehty-brie  days  after  receipt  of  the ^  latter  \mt ten  declwatibiij _or^  if 
Congress  is  not  in  session,  within  twenty-one  days  after  Congress  is 
required  to  assemble,  determines  by  two-thirds  vote  of  both  Houses 
that  the  President  is  unable  to  discharge  the  powers  and  duties  of  his 
office,  the  Vice  President  shall  continue  to  discharge  the  same  as 
Acting  President;  Otherwise,  the  President  shall  resume  the  powers 
and  duties  of  his  office. 

The  25th  amendment  to  the  Constitution,  was  proposed  by  the  Congress  on 
July  6^1965^11  was  declared,  in  a  certificate  of  the_  Administrator  of  General 
Services,  dated  February  23,  1967,  to  havo  been  ratified  by  the  legislatures  of  39 
of  the  50  States.  The  dates  of  ratification  were:  Nebraska,  July  12,  1965;  Wiscon- 
sin, July  13,  1965;  Oklahoma,  July  16,  1965;  Massachusetts,  August  9,  1965; 
Pennsylvania,  August  18,  1965;  Kentucky,  September  15,  1965 ;  Arijona,  Sep- 
tember 22r  1965;  Michigan,  October  5, 1965;  Indiana,  October  20, 1965;  California, 
October  21,  1965;  Arkansas,  November  4,  1965;  New  Jersey,  November  29,  1965; 
Delaware,  December  7,  1965;  Utah,  January  17,  1966;  West  Virginia,  January  20, 
1966;  Maine,  January  24,  1966;  Rhode  Island,  January  28,  1966;  Colorado, 
February  3,  1966;  New  Mexico,  February  3,  1966;  Kansas,  February  8,  1966; 
Vermont,  February  10,  1966;  Alaska,  February  18,  1966;  Idaho,  March  2,  1966; 
Hawaii,  March: 3^1966;  Virginia,  March  8,  !066^  Mississippi.- March  10,  1966; 
New  York,  March  14,  1966;  Maryland,  Marcu  23,  1966;  Missouri,  March  30, 
1966;  New  Hampshire,  Juno  13^  1966 ;  Louisiana,  July_ 5,  1966;  Tennessee,  Janu- 
ary 12,  1967;  WyomingJanuaxyJ25^  1967;  Washington,  January  _26^  1967;  Iowa, 
January  26^ J967;  Oregon,  February  2,  1967;  Minnesota,  February  10,  1967; 
Nevada,  February  10,  1967,  

Ratification  W&9  completed  _on_  Februarv  id,  1967.  

The  amendment  was  subsequently  ratified  by  Connecticut,  February  14*  1967; 
Montana,  February  15,  1967;  South  Dakota,  March  6,  1967;  Ohio,  March  7, 
1967;  Alabama,  March  14,  1967;  North  Carolina,  March  22,  1967;  Illinois, 
March  22,  1967;  Texas,  April  25,  1967;  Florida,  May  25,  1967. 

ARTICLE  [XXVI] 

Section  1.  The  right  ^>f  citizens  of  the  United  States,  whq_are 
oigbteen^ears  of  age  or  older*  tc>  vote  shall  not  Be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  accdunt  of  agea 

Ssc.  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 
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The  20th  amendment  to  the  Constitution  was  proposed  by  the  Congress  on 
March  53,  197U  it  was  declared,  in  a  certificate  of  the  Administrator  of  General 
Services,  dated  July  5,  1971,  to  have  been  ratified  by  the  legislatures  of  39  of  the 
50  States.  The  dates  of  ratification  were:  Connecticut,  March  23,  1971;  Delaware, 
March  23, 197 1 ;  Minnesota,  March  23, 197 1 ;  Tennessee,  March  23, 1971 :  Washing- 
ton, March  23,  1971;  Hawaii,  March  24,  1971;  Massachusetts,  March  24,  1971; 
Montana,  March  29,  1971;  Arkansas,  March  30,  1971;  Idaho,  March- 30,  1971: 
Iowa,  March  30,  1971;  Nebraska,  April  2,  1971 ;  New  Jersey,  Aprif3, 1971;  Kansas, 
April  7,  1971;  Michigan,  April_7^  1971;  Alaska,  April  S,  1971 ;  Maryland,  JLptil  8, 
197U  Indiana,  April  8,  197J;J£aine,.april  9,1971;V'3nnojiV  ApriLIO,  1971  v Lou- 
wianai  April_l7t  1971;  California^  April  19, 1971 ;  Colorado, April  27,1971;  Penn- 
ylvanja,,  April  27t  1971;  Texas,  ApriL27^  1971;  South  Carolina^  April  28,  1971: 
W«t  Virania,  April  28,  1971;  New  Sampshii^  Mio^  13^1971;  Arizona,  May  14, 1971; 
Rhode  Island,  May  27,  197 lj  New  York,  June  2,  1971;  Oregon,  June  4,  il97I; 
Missouri,  June  14,  1971 ;  Wisconsin,  June  22, 1971;  Illinois,  June  29, 1971;  Alabama, 
June  30,  1971;  Ohio,  June  30,  i97l;  North  Carolina,  July  l,  1971;  Oklahoma, 

July  1,  1971.   

Ratification  was  completed  on  July  1,  1971. 
-  The  amendment  was  subsequently  ratified  by  Virginia,  July  8,  1971;  Wyoming. 
July  8, 1971 ;  Georgia,  October  4, 1971. 

[Editorial  note:  There  is  some  conflict  as  to  the  exact  dates  of 
ratification  of  the  amendments  by  the  several  States.  In  some  cases, 
the  resolutions  of  ratification  were  signed  by  the  officers  of  the  legisla- 
ture bn_  dates  subsequent  to  that  pii  wlhjchjtfie  second  house  ted 
acted.  In  other  cases,  the  Governors  of  several  of  the  States  "ap- 
proved" the  rewlutap^  by 
the  Governor  is  not  contemplated  by  article  V,  which  requires  ratifica- 
tion by  the  legislatures  (or  conventions)  only.  In  &  number  of  cases,  the 
journals  of  the  State  legislatures  are  not  available.  The  dates  set  out  in 
this  document  are  based  upon  the  . best  information  available.] 
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PERSPECTIVES  ON  THE  CONSTITUTION 


Following  are  notable  quotations  about  the  Constitution 
by  Presidents,  Federal  judges,,  members  of  Congress,  and  for- 
eign visitors  to  the  U.S.A.     These  quotations  offer  insights 
of  people  who  have  studied,  used  and  shaped  the  Constitution. 


Perspective,  of  Presidents 


1.     George  Washington,  1st  President,  178  9-1797. 

I  wish  the  Constitution,  which  is  offered, 
had  been  made  more  perfect;  but  I  sincerely  believe 
it  is  the  best  that  could  be  obtained  at  this  time. 
And,  as  a  Constitutional  door  is  opened  for  amend- 
ment hereafter,  the  adoption  of  it ,  under  the _ pres- 
ent circumstances  of  the  Union,  is  in  my  opinion 
desirable . 

— Letter  to  Patrick  Henry 
From  Mount  Vernon 
September  24,  1787 


The  warmest  friends  and  the  best  supporters^  

the  Constitution  has,  do  not  contends  jthat-; it  -±5" 
free  from  imperfections;  but  they  found  them  una- 
voidable, and  are  sensible,  if  evil  is  likely  to 
arise  therefrom,  the  remedy  must  come  hereafter; 
for  in  the  present  moment _it  Is  not  to  be  obtained; 
and,  as  there  is  a  constitutional  door  open  for  it, 
I  think  the  people   (for  It  is  with  them  to  judge)/ 
can,  as  they  will  have  the  advantage  of  experience 
on  their  side,  decide  with  as  much  propriety  oh 
the  alterations  and  amendments  which  are  necessary, 
as  ourselves,   I  do  not  think  we  are  more  inspired, 
have  more  wisdom,  or  possess  more  virtue  -,  than 
those  who  will  come  a;f ter  us.    <     ^     r  • 

/       -—Letter  to  Bushrod^Washington 
November  10,  178^ 
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The  preservation  of  the  sacred  ^ire  of  liber- 
ty, and  the  destiny  of  the  republican  model  of  gov- 
ernment^ are  justly  considered  as  deeply,  perhaps 
as  finally  staked ,  on  the  experiment  entrusted  to 
the  hands  of  the  American,  people .  - 

— First  Inaugural  Address 
April  30,  1789 


2.     John  Adams,   2nd  President,  1797-1801. 

The  operation  of  [ the  Constitution]  has  equaled 

the  most  sanguine  expectations  of  its  friends;  and 

from  an  habitual  attention. to_ it >  satisfaction  in 

its  administration,  and  delight  in  its  effects  upon 

the  peace,  order,  prosperity ,  and  happiness  of  the 

nation^  I  have  acquired  an  habitual  attachment  to 
it,  and  veneration  for  it. 

What  other  form  of  government,  indeed,  can  so 
well  deserve  our  esteem  and  love? 

--Inaugural  Address,  17  97 


3.     Thomas  Jefferson,   3rd  President,  1801-1809. 


During  the  contest  of  opinion  through  which 
we  have  past  the  animation  of  discussions  and  of. 
exertions  has  sometimes  worn  an  aspect  which  might 
impose  on  strangers  unused  cc  think  freely  and  to 
speak  and  to  write  what  they  think.     But  this  being 
now  decided  by  the  voice  of  the  nation,  enounced 
according  to  the  rules  of  the  constitution,  all 
will  of  course  arrange  themselves  under  the  will 
of  the  lawz  and  unite  in  common  efforts  for  the 
common  good^    All  too  will  bear  in  mind_this  sacred 
principle,   that  though  the  will  of  the  majority  is 
in  all  cases  to  prevail,   that  will,   to  be  rightful, 
must  be  reasonable;   that  the  minority  possess  their 
equal  rights,  which  equal  laws  must  protect,  and  to 
violate  would  be  oppression. 

— First  Inaugural  Address,  18 
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4.     James  Madison,  4th  President,  1809-1817. 

Every  word  of  Ethe  Constitution]  decides  a 
question  between  power  and  liberty. 

— Speech,  1792 


The  Constitution  is  the  cement  of  the  Union. 

— First  Inaugural  Address,  18  09 


5.     Andrew  Jackson,  7th  President,   182  9-1837. 


I  consider,  then,  the  power  to  annul  a  law  of 
the  United  States,  assumed  by  one  State,  incompat-  . 
ible  with  the  existence  of  the  Union,  contradicted 
expressly  by  the  letter  of  the  Constitution,  unau- 
thorized by  the  spirit;  inconsistent  with  every . 
principle  on  which  it  was  founded,  and  destructive 
of  the  great  object  for  which  it  was  formed. 

--Proclamation  to  the  People  of 
South  Carolina 
December  10,  1832 


6.     Abraham  Lincoln,   16th  President,   1861-1865 . 


I  hold  that  in  contemplation  of  universal  law 
and  of  the  Constitution  the  Union  of  these  States 
is  perpetual.     Perpetuity  is  implied,   if  not  ex- 
pressed, in  the  fundamental  law  of  all  national 
governments.     It  is  safe  to  assert  that  no  govern- 
ment proper  ever  had  a  provision  in  itsy  organic  - 
law  for  its  own  termination.     Continue  to  execute  - 
ail  the  express  provisions  of  our  National  Consti- 
tution,, and  the  Union  will  endure  forever,  it  being 
impossible  to  destroy  it  except  by  some  action  hot 
provided  for  in  the  instrument  itself. 

Again:     If  the  United  States  be  not  a  govern- 
ment proper,  but  an  association  of  States  in  the 
nature  of  contract  merely,  can  ±t,  as  a  contract -, 
be  peaceably  unmade  by  less  than  ail  the  parties 
who  made  it?    One  party  to  a  contract  may  violate 
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it — break  it,  so  to  speak— Dut  does  it  not  require 
ail  to  lawfully  rescind  it? 

-  —First  Inaugural  Address 
March  4,  1861 

7.     James  A.  Garfield,   20th  President,  1881. 

The  supreme  trial  of  the  Constitution  came  at n 
last  uncler  the  tremendous  pressure  of  civil  war. 
We  our  selves  are  witnesses  that  the  Union  emerged  .. 
from  the  blood  and  fire  of  that  conflict  purified 
and  made  stronger  for  ail  the  beneficent  purposes 
of  good  government. 

— Inaugural  Address,  1881 


8.     Franklin  D.  Roosevelt,  32nd  President,  1933-1945. 


Our  Constitution. is  so  simple  and  practical 
that  it  is  possible  always  to  meet  extraordinary 
needs  by  changes  in  emphasis  and  arrangement  with- 
out loss  of  essential  form. 

--First  Inaugural  Address 
March  4,  1933 


9.     Harry  S  Truman,   33rd  President,  1945-1953. 

Our  Constitution  and  all  our  fines  traditions 
rest  on  a  moral  basis. 

— Speech,  May  11,  1950 

 If  there  is  one  basic  element  in  our  Consti- 
tution, it  is  civilian  control  of  the  military. 
Policies  are  to  be  made  by  elected  political  of- 
ficials, not  by  generals  or  admirals. 

— Speech,  March  1951 


ERLC 


593 


APPENDIX-2 


10.     Gerald  E.  Ford,  38th  President/  1974-1977. 

I  believe  that  truth  is  the  glue  that  holds 
government  together—hot  only  our  government ,  but 
civilization  itself.     That  bond,   though  stained, 
Is  unbroken  at  home  and  abroad. 

in  all  my  public  and  private  acts  as  your 
President,   I  expect  to  follow  my  instincts  of  open- 
ness and  candor,  with. full  confidence  that  honesty 
is  always  the  best  policy  in  the  end.  \^ 

My  fellow  Americans ,  our  long ,  nationainlght- 
mare  is  over.     Our  Constitution  works.     Our  great 

republic  is  a  Government  of  laws  and  not  of  men.  

Here  the  people  rule.  But  there  Is  a  higher  power, 
by  whatever  name  we  honor  Him,  who  ordains  not  only 
righteousness  but  love,  not  only  justice  but  mercy. 

— Inaugural  Address,  1974 


During  the  period  of  my  own  service  in  this 
Capitol  and  in  the  White  House,  I  can  recall  many 
orderly  transitions  of  governmental  responsibility 
— of  problems  as  well  as  of  position,  of  burdens 
as  well  as  of  power. 

The  genius  of  the  American  system  is  that  we 
do  this  so  naturally  and  so  normally.     There  are 
no  soldiers  marching  in  the  streets  except  in  the 
inaugural  parade;  no  public  demonstrations  except 
for  some  of  the  dancers  at  the  inaugural  ball;  the 
opposition  party  doesn't  go  underground  but  goes 
on  functioning  vigorously,  in  the  Congress  arid  in 
the  country;  and  bur  vigilant  press  goes  right  on 
probing  and  publishing  our  faults  and  follies,  con- 
firming the  wisdom  of  the  framers  of  the  First 
Amendment. 

--state  of  the  Union  Address 
Congress 

January  12,  1977 
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Perspectives  of— Federal- Judges 

1.     John  Marshall,  ehief  Justice  of  the  United  States  Supreme 
Court,  1601-1835. 


The  government  of  the  United  States  has  been 
emphatically  termed  a  government  of  laws,  and  not  - 
of  men. 

—Marbury  v.  Madison,  1803 


...the  courts  are  to  regard  the  constitution, 
and  the  constitution  is  superior  to  any  ordinary 
act  of  the  legislature. . .a  law  repugnant  (offen- 
sive)  to  the  constitution  is  void....     The  rule 
(law)  must  be  discharged. 


—Marbury  v.  Madison,  1803 

Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means  which 
are  appropriate. .which  are  not  prohibited. . .are 
constitutional . 

— McCulloch  v. -Maryland,  1819 


2.     John  Marshall  Harlan,  Associate  Justice  of  the  United 
States  Supreme  Court,  1877-1911. 


In  the  eyes  of  the  law,   there  is  in  this  coun-  v 
try  no  superior ,  dominant ,  ruling  class  of  citizens. 
There  is  no  caste  here.  .  bur  Constitution  is  color- 
blind, and  neither  knows  nor  tolerates  classes  among 
citizens .... 

;  — Plessy  v.  Ferguson,   18  96 


3.     Oliver  Wendell  Holmes:,  Jr.,  Associate  Justice  of  the 
United  States  Supreme  Court,  1902-1932. 


. . . that  the  ultimate  good  desired  is  better 
reached,  by  free  trade  in  idea.  .  . that  the  best  test 
of  truth  is  the  power  cf  the  thought  to  get  itself 
accepted  in  the  competition  of  the  market,  and 
that  truth  is  the  only  ground  upon  which  their 
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[people's]  wishes  safely  can  be  carried  out.  That 
at  any  rate  is  the  theory  of  our  Constitution. 

— Abrants  v.  United  States ,   193  9 


4.     Louis  D.  Brandels,  Associate  Justice  of  the  United  States 
Supreme  Court,  1916-1939. 


The  makers  of  our  Constitution. . .conferred, 
as  against  the  Government,  the  right,  to  be  let 
alone — ths  most  comprehensive  of  rights  and  the 
right  most  valued  by  civilized  men.     To  -  protect 
that  right,  every  unjustifiable  intrusion  by  the 
Government  upon  the  privacy  of  the  individual , . 
whatever  €he  means  employed  must" be  deemed  a  vio- 
lation of  the  Constitution. 

— Olmstead  vv -United  States . 
1928 


5.     Charles  Evans  Hughes ,  Associate  Justice  of  the  United 

States  Supreme  Court,   1910-1916;  Chief  Justice,  1930-1948 


The  greater  the  importance  of  safeguarding 
the  community  from  incitement  to  the  overthrow  of 
our  institutions  by  force  and  violence,  the  more 
imperative  is  the  need  to  preserve  inviolate  the 
Constitutional,  rights  to  free  speech,   free  press 
and  free  assembly  in  order  to  maintain  the  oppor- 
tunity for  free  political  discussion,   [so  that] 

government  may  be  responsive  to  the  will  of  the  

people  arid  that  changes .. .may  be  obtained  by  peace- 
ful means.     Therein  lies  the  security  of  the  Repub- 
lic,  the  very  foundation  of  Constitutional  govern- 
ment. 

— De  Jonge  v.  Oregon,  1937 


6.     Learned  Hand,  Federal  Judge ,  1909-1961. 


Liberty  lies  in  the  hearts  of  men  arid  women; 
when  it  dies  there,  no  constitution,  nolaw*  no 
court  can  save  it;  no  constitution,  no  law,  no 
court  can  even  do  much  to  help  it.  While  it  lies 
there  it  needs  no  consti tution,  no  law,  no  courts 
to  save  it. . .  What  then  is  the  spirit  of  liberty? 
I  cannot  define  it;   I  can  only  tell  you  my  own 
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faith.     The  spirit  of  liberty  is  the  spirit  which 
is  not  too  sure  that  it  is  right;  /the  spirit  of 
liberty  is^  the  spirit  which  seeks/ to  understand 
the  minds  of  other  men  and  women;  the  spirit  of 
liberty  is  the  spirit  which  weighs  their  interests 
alongside  its  own  without  bias.... 

— Address  in  New  York  City's 
Central  Park,  1944 


7.     Hugo  L.  Black,  Associate  Justice  of  the  United  States 
Supreme  Court,  1937-1971. 

13, 

In  interpreting  the  Bill  of  Rights,  I  willing- 
ly go  as  far  as  a  liberal  construction  of  the  lan- 
guage takes  me ,  but  I  simply  cannot  in  good  con- 
science give  a  meaning  to  words  which  they  have 
never  before  been  thought  to  have  and  which  they 
certainly  do  not  have  in  common  ordinary  usage . 
I  will  not  distort  the  words  of  the  Amendment  in 
order  to  "keep  the  Constitution  up  to  date"  or 
"bring_it  into  harmony  with  the  times."     It  was 
never  meant  that  this  Court  have  such  power,  ^which 
in  effect  would  make  us  a  continuous  functioning 
constitutional  convention. 

— Katz  v.  United  States ,  1967 


8.     Earl  Warren .  Chief  Justice  of  the  United  States  Supreme 
Court,  1953-1969. 

-  ° 

The  Court  doesn't  make  law  consciously.  It 
doesn't  do_ it  by _  trying  to  usurp  the  role  of  the 
Congress,  but  only  because,  of  the  very  nature  of 
our  job.     When  two  litigants  come  into  Court,  one 
may  say:     "An  act  of  Congress  means  this."  The 
other  says  it  means  the  opposite .     We  then  say  it 
mearts  one  of  the  two  or  something  else  in  between. 
In  that  way  we  are  making  the  law  aren't  we?-- 

: — Quoted  in  Jack  H."  Pollack," - 
Earl  Warren;  —The  Judge  Who 
Changed  America,  1979 


APPENDIX-2 


5 


9.     John  J.  Sirica,  Federal  Judge ,  1957- 

Whiie.  the  constitution. diffuses  power  the 
>'"     better  to  hectare  liberty,  it  also  contemplates 

that  practice  will  integrate  the  dispersed  powers. 
Into  a  workable  government.     It  enjoins  upon  its 
branches  separateness  but  interdependence,  auton- 
omy but  reciprocity. 

--Opinion  Sustaining  Subpoena 
Issued  to  Richard  Nixon 
August  29,  1973 


The  Constitution  makes  no  mention  of  special 
presidential  immunities....     Though  the  President 
is  elected  by  nation-wide  ballot,  and  is  often 
said  to  represent  all  the  people,  he  does  not  em- 
body the  nation's  sovereignty.     He  is  not  above 
the  law's  commands. .. .     Sovereignty  remains  at  all 
times  with  the  people,  and  they  do  not  forfeit 
through  elections  the  right  to  have  law  construed 
against  and  applied  to  every  citizen. 

— Opinion  Sustaining  Subpoena 
Issued  to  Richard  Nixon 
August  29,  1973 


10.     Sandra  Day  O'Connor;  Associate  Justice  of  the  United 
States  Supreme  Cou^b,  1981- 

:  Under  our  federal  system",  the  federal  and 

state  "courts  are  equally  bound  to  guard  and  pro 
tect  rights  secured  by  the  Constitution." 


— Rose  v.  Lundy,  1982 
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Perspectives  of  Member s-Qf -Congress 

1.     Henry  Clay,  represented  Kentucky  in  both  the  House  and 
Senate. 


The  Constitution  of  the  United  States  was  made 
not  merely  for  the  generation  that  then  existed, 
but  for  posterity— -unlimi ted,  undefined,  endless, 
perpetual  posterity. 

— Speech  in  U.S.  Senate 
January  29,  1850 


2.     Daniel  Webster,  represented  Massachusetts  in  both  the 
House  and  Senate. 


One  country,  one  constitution,  one  destiny. 

'  — Speech,  March  15,  1837 


If  the  government  of  the  United  States  be  the 
agent  of  the  state  governments,  then  they  may  con- 
trol, it,  provided  they  can  agree  in  the  manner  of 
controlling  it;   if  the  agent  of  the  people,  then 
the  people  alone  can  control  it,  restrain  it,  r 

modify,  or  reform  it   It  is,  Sir,"  the  people's 

Constitution,-  the  people' s  government,  made  for  the 
people,  made  by  the  people,  and  answerable  to  the 
people.     The  people  of  the  j^ited  States  have  de-^ 
clared  that  this  Constitution  shall  be  the  supreme 
law.     We  must  either  admit  the  proposition  or  dis- 
pute their  authority.' 

— Speech  in  U.S.  Senate 
January  26,  1830 

3."    J.  C.  Calhoun,  represented  South  Carolina  in  both  the 
House  and  Senate. 


...to  destroy  the  Constitution. would  be  to 
destroy  the  Union .     But  the  only  reliable  and  cer- 
tain evidence  of  devotion  to  the  Constitution  'is 
to  abstain,  °oh  the  one  hand^  from  violating  it, 
and  to  repel,  on*  the  other,  all  attempts  to  violate 
it.     It  is  only  by  faithfully  performing  these 
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high  duties  that  the  Constitution  can  be  preserved, 
and  with  it  the  Union*. ... 

— Speech  in  the  U.S.  Senate, 
1850 


Perspectives— of-Eoreigners  -  ■ 

1.  William  Pitt,  Prime  Minister  of  the  United  Kingdom  of 
Great  Britain  and  Member  of  the  House  of  Commons." 

•  — *     .  ■        _  _       _  ¥         •      ■  .   _  \ 

It  will  be  the  pattern  for  all  future  consti- 
tutions and  the'  admiration  of  all -future  ages." 

-r-Speech,  1789 

2.  "r  Alexis  de  Toqueville,  French  visitor  to  the  United  States 

.  . .  the  Americans  have  acknowledged  the  right  ' 
of  the  judges  to  found  their  decisions  on  the  Con-  ' 
s ti tution.  rather  than  on  laws  [statutes].     In  oth- 
er, words,   they  have  hot- permitted  them  to  apply 
such  law  as  may  appear  to  th,em  to  be  unconstitu-  ^y* 
tional.  .  *  .  ; 

—Democracy  iiv America,  Part 
1835  r    "  X  ' 


An  American  constitution  is  not  suppost. 
be  iimuutaible,  as  in . France*  npr  is  it^sysceptibie 
of  modification  by  the  ordinary  powers^of  society, > 
as  in  England.     It  constitutes  a  detached whoie^^" 
which,  as  it  represents  the  will  pf^ the  who^^peo- 
ple,  is  no  less -binding  on  the  legislator  ^tS^n  oh 
the  private  citizen',  but  which  may  be  aljbered  by 
the  will  of  the  people  in  predetermined'  cases }  ac- 
cording to  established  rules  i     In  .^m^rica,  the  con- 
stitution may  therefore  vary?  bulr  ^as  long  as  it  _% 
exists,  it'  is  the  origin  of  all  authority,  arid  the 
sole  vehicle  of  the  predominating  force.... 

.     "    In_ the  United _Staie^,  the  constitution  governs 
the  legislator  as  much  as  the  private  citizen:  as 
it  is  the  first  qf^ laws,  it  cannot  be  modified  by 
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a  law;  and  it  is  therefore'  just /that  the  tribunals 
should  obey  the  constitution  in  preference  to  any     ,  , 

iai/.  *       :-■.->.  /' 

■  *  ■   ■  *  / .  * 

.:  ""  --Democracy : in  America,  Part  I 

■X  1835      ^     ■    :  Tr 


3.  William  Ewart  Glads tone,  Prime  Minister  of  Great  Britain 
and  Member  of  the  House  of  Commons../  '. 

/'  '  '     ' '       -•       -    -K  - 

As  the  British^ Constitution  is  the  most  subtle 
organism  which  has  proceeded  from  progressive  -his -  • • 
tory,  so  the .American  Constitution  is  the  nost  won-'  - 
derful  worjfever  struck  off  at/a  given  time  by  the 

—  brain  and-  purpose  of  man .    -■      —  ■-  - 

. ./  " 

X^      '.>■<  X  — Kin  Beyond  the-S^£y  in  The 

X  ,  North  Amerioax^  Review , 

r ^  yy  September  1878 

I  have  always  regarded  that  Constitution  as 
the  most  remarkable  work  known  to  me  in  modern 
times  to  have  been  produced  by  the  human  intellect r>T 
at  a  single  stroke   (so  to  speak) ,  in  its  applicar  ^ 
tion  to  political  affairs.  . 

'\         "V  — Setter  to  the  ^Commi  ttee  in 

::  charge  of  the"'  celebration  of 

the  Cehtefinial  Anniversary  o 
the  American- Constitution 
Otfty  20,  1887 

4.  -Lord  Bryce,  British  visitor  to  the  United  States,  later 
served,  as  Amb ass sfior  from  Great  Britain  to  the  United 

c    .States.    .:  '  X' 

.        _  .   

The" Constitution  of  J.789  deserves  the  venera- 
tion With  which  the  Americans  have  been  accustomed 
to  regard  it.'    It  is  true  that  many  criticisms  have  & 
/been  passed  upon  its  arrangement,  upon  its  omis- 
sions, upon  the  artificial  character  of \  some  of 
the  institutions;  it  creates....    Yet,  after  all  '; 
deductions)  it  ranks  above  every  other  written  con- 
stitution 'for  the r intrinsic  excellence  of it^s 
scheme,  its  adaptation  to  the  circumstances  of  the 
people,  the  simplicity ,  brevity ,  and  precision  of 
.its  language,  its  judicious  mixture  of  definiteness 
t        in  principle  with  elasticity  in  details. 


— The  American  Commonwealth, 
1888  :  ~ 


